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Foreword i

Foreword

The 2012 China Human Rights Report is here. In front of you is an annual
compilation of observations about China's human rights records in 2012, but now
revamped with a reshuffled slate of contributors and a more rigorous editorial
policy. This report serves to demonstrate the unwavering commitment and
dedication of the Taiwan Democracy Foundation -- from the board of directors,
the independent auditor to the staff. I believe you will find this 2012 Report
informative and likely to be positively inﬂuential to situations in China.
The Report, while following past practice of depicting human rights status in
political, social, judicial, economic and environmental, educational and cultural
aspects and that of Taiwan-based businesses, contributing scholars also touch
upon issues like religion, livelihood, housing, the internet, rural predicaments,
rights advocacy, Taiwanese grievances in China, censorship, ethnic minorities,
corruption and nepotism in politics in the context of human rights. The report
proves to be quite comprehensive and with deep insight.
It is worth mentioning that, before committing themselves to the task, all
contributing scholars had fully grasped the objective of this report -- to have a
thorough review of China's human rights performance in 2012, to identify areas
for improvement and the extent to which some areas have shown improvement.
There has been a consensus among contributing scholars -- not exaggerating
the woes, nor ignoring signs of malaise; differentiating isolated incidents versus
general phenomena; identifying the root cause of problems; commenting only
on veriﬁable facts instead of venting subjective gratuitous opinions. The authors
know to write with prudence and discretion in deference to truth, and appreciate
that there is no need to provoke controversy.
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It is beyond dispute that China has gained political and economic heft of
global stature. However, there is still plenty of room for improvement in terms
of the level of civility, and intangible infrastructure as well as soft competencies.
China has yet to recognize and play by the international rules of conduct, and to
improve on human rights records. The Chinese leadership readily acknowledges
this. The leaders, from Hu Jintao to Wen Jiabao, from Xi Jinping to Li Keqiang,
have all pledged to realize social justice, to embark on political reforms and
to uphold human rights. Even the most advanced countries in the world have
their own shares of human rights grievances, let alone China, where the chinese
authorities must have learned that the journey to achieving excellent could be
long and treacherous in their continued efforts to strive for a higher rung on the
human rights ladder.
China has signed International Covenant on Civil and Political Rights, it has
yet to ratify the treaty at the National People's Congress, China's top legislative
body. It is deplorable that China has many plans on paper only but show little
action, or simply pays lip services to many causes with minimum follow-ups.
International human rights watch bodies like Freedom House and Reporters
Without Border may have been harsh and strict, but China has done things with
questionable judgment. Toward the end of 2012, people rallied behind the
Southern Weekly against Guang Dong Province's propaganda machine, calling
for an end to censorship. Yanhuan Chunqiu Monthly's website was shut down
by the Ministry of Industry and Information Technology without proper cause,
only a notice saying the website license has been revoked. Beijing should not be
blaming every civil disruption on the conspiracy of overseas anti-China forces.
Inside China, debates abound about what approaches to adopt to accelerate
China's modernization. Some favor political reform to establish a democratic
mechanism upholding human rights. Others insist implementing democracy is
crucial to rein in the Communist Party and ofﬁcials in order to avoid trampling
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on human rights. Yet some others believe pursuing social justice should take
priority over democratization or political reform. Judging from Taiwan's
developmental experience, the three approaches are not mutually exclusive –
setting up frameworks and putting things into practice are the two sides of the
coin, and that social justice can only be achieved through democracy and the rule
of law.
In the first chapter, the overview, the idea of“the rule of law is the
foundation upholding human rights＂hits the nail on the head and identiﬁes the
root cause of related problems – the absence of rule of law. The phrases“rule
of law＂and“rule by law＂may seem to differ in only one word, the distinction
between their implications could be far and wide. Perceptions outside China
usually do not consider Chinese people as a law-abiding people. Among the
three factors Chinese customarily consider when resolving a dispute – to be
sentimental, to be sensible or to be legal -- being sentimental by and large comes
ﬁrst before being sensible. Legality usually gets considered last as is the custom.
Laws on paper typically remain as such and often are not followed. Officials´
arbitrary decisions in many cases take precedence over the law. Such incidents
are too many to list here. China could and should pay more attention to the
conspicuous absence of the rule of law.
The rule of law, checks and balances among powers, a limited government,
and the rule by law apparently are targets China could aspire to. Only by
reaching these goals can China truly safeguard human rights on its soil.
Personally I believe the decades-long progressive developmental experience
from economic growth gradually elevating to political democratization in Taiwan
could serve as a model for China to emulate. The step-by-step progress helps to
ensure human rights being safeguarded and the citizenry's full appreciation and
practice of relevant concepts in everyday life. Taiwan is more than willing to
share such experiences and achievements with China. I sincerely wish someday
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soon, discrepancy in human rights performance will no longer be a glaring factor
setting apart the two societies in China and Taiwan.

Teh-Fu Hunag

President
Taiwan Foundation for Democracy
April 16,2013
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Preface
Overview: rule of law is the very foundation of human rights
Ming Lee *

I.

Introduction
Human rights performance of China has been a matter of global concern.

The year of 2012 is no exception. Not only did China failed to show sufﬁcient
efforts upholding human rights, but it also clamped down harder on people's
freedoms – taking cues from the turmoil raging around the globe during the
year. The advent of the Internet would and could have allowed Chinese netizens
unshackle constraints of conventional media to share and gain information
free and fast. Instead, information flow over the Internet in China has been
treacherous and full of obstacles. Chinese netizens express their timely
suggestions and criticisms – to no avail – calling for relaxation of political
control, curbing officials' shenanigan and corruption, and overall reforms, in
addition to comments on economic issues.
China's then-premiere Wen Jiabao at various occasions acknowledged
“China must reform＂. At the conclusion of the March 2011 National People's
Congress (NPC), Wen elaborated on political reform, stressing that“Corruption is
the greatest danger facing China today. Eradicating corruption relies on genuine
reforms in the infrastructure system and institutions. The destiny of a country
lies in people's trust. We need to create the right conditions for people to provide
checks and balances on the government.＂

1

At the subsequent 2012 NPC, Wen

reiterated the need that“China must press on with political reforms; such reforms
should only go forward, no slacking, let along going backward. Slacking or going

* Ming Lee,Professor, Department of
Diplomacy, National Chengchi University.
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back is not an option.＂He said,“China's economic developments have given rise
to disparate income distribution, lack of integrity and mutual trust, corruption
and graft. To resolve these issues, not only do we need economic governance, but
also reforms in the political institutions, in particular reforms of the Party and
the national leadership.＂

2

Despite the weight his words carried, and the praise

and expectation conveyed in the media in China and abroad, little has changed
in the hierarchy. Many of them have talked the talk, but few walked the walk.
China's progress of reform has lagged behind the world average. As economy in
China prospers, the authority has failed to deliver, despite its awareness of what
people want after ﬁlling up the stomach: personal safety, freedom of speech and
the press, religious freedom, freedom of movement and the place to live, and
those rights granted in the constitution. China's constitution stipulates that“people
shall enjoy all kinds of liberty and rights＂. Nevertheless, due to CCP's maxims
of“putting the Party above the law＂,“laws are not for enforcement＂and“slack
law enforcement＂, people's legal rights are frequently trampled on, putting the
quality of human rights into question.
The year of 2012 saw a dizzying series of regime reshufﬂes in the global
political landscape. A number of revolutions broke out in the Middle East and
North Africa in the past two years. In 2011, a wave of civil disobedience drove
out the long-reigning suppressive tyrant in Tunisia. The momentum of people's
power flowed into Egypt to bring down the Mubarak regime. Libya's leader
Colonel Kadhafi was shot to death on his escape trail. Yemen has established
a new government after a revolution. This series of upheaval and turmoil was
the result of decades-long oppressive rule perpetuated by corruption and rights
deprivation. This wave of revolution has threatened to spill over to neighboring
countries, at Chinese leaders' dismay. The driving force of this wave of“Jasmine
revolution＂is an innovative surge of people's power to deal a fatal blow at the
heart of dictators. Incidentally, activists in the rebel forces have been well-versed
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in organizational development and modern communications technologies. That
and intervention from the West triggered the region's sequential governmental
falls like dominos. Paranoid about this democratic wave gulfing down on its
authoritarian regime, China has adopted harsh measures to clamp down on
human rights and liberty, further alienating its people, and world's major human
rights watch organizations.
This chapter attempts, based on a number of human rights issues, to
highlight the perception, assessment and criticism made by human rights watch
entities regarding China's performance in 2012. This chapter also compiles, by
rights category, observations made by various scholars.

II. Human rights assessment by major international NGOs
Amnesty International (AI) in its 2012 AI Annual Report candidly pointed
out that, Chinese authorities became alerted by the mass protests in the Middle
East and North Africa, and began to institute the“harshest crackdown＂on
political campaigners, human rights advocates, and online activists. This is the
ﬁrst time such tight measures were imposed since the 1989 Tienanmen Square
incident.

3

Techniques frequently employed were harassment, intimidation,

illegal detention, forced disappearance. As a result, tensions ﬂared up between
the government and the ruled. Ethnic minority autonomous regions have seen
security measures heightened. Still local residents took to the streets to protest
about discrimination, oppression and violation of residents' rights. Meanwhile,
religious activities were kept on short leash, including harsh judicial scrutiny
against religious enthusiasts. Against the backdrop of global ﬁnancial recession,
China's enviable economic growth seems to afford the government a unique
license to suppress human rights and liberty, justifying Beijing's iron-fist
approach as“absolutely necessary for China's political stability.＂China has also
gained some room to breathe by“cultivating an ambience＂where foreign powers
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are too busy with their own problems to criticize Beijing's human rights records,
to cut Beijing some slacks on violations.
Amnesty International has documented China's heightened campaign to
restrict freedom of speech. Starting February 2012 at the height of the Jasmine
revolution, Beijing detained or arrested close to 50 citizens. In March, an
amendment to China's Publication Act began to require registration of true
identity before anyone can distribute information over the web or any information
channel. Violators may face criminal charges. Some outspoken publication
houses were either shut down or got their publications taken over. Sensitive terms
such as“democracy＂and“human rights＂have been blocked out of the web.
China imposed harsh penalty on some high proﬁle cases. Writer and democracy
advocate Chen Wei was sentenced to nine years in prison on December 2 of 2011
for“inciting subversion against the state power＂(sedition), simply for authoring
11 essays discussing democracy and political reforms. Chen Xi, another activist,
got 10 years on the same charge for writing 36 articles that were posted on
overseas websites. Ding Mao and Liang Haiyi of Guangdong province have been
in detention, allegedly for participating in the Jasmine revolution protest.
China's rights advocates have been under surveillance and oppression. Some
activists got sentences simply for supporting activities involving the Chinese
Democracy Party. In March, Liu Xienbin was sentenced to 10 years in prison
allegedly for supporting democracy campaigns, participating in the petition
to enact“Charter 08＂, a manifesto calling for democracy signed by Chinese
intellectuals and human rights activists, and authoring essays on political reform.
In the case of the blind activist Chen Guangcheng, some of his local supporters
were harassed, visiting activists from out of town were also intimidated, even
abducted, by plainclothes police. Forced disappearance is common. Some were
placed under illegal surveillance, or house arrest. Liu Xia, wife of Nobel Peace
Prize laureate Liu Xiaopo, has been a most prominent victim.
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On August 30, China promulgated amendments to China's Criminal
Procedure Act, the first such attempt since 1997. Some revisions were hailed
as positive steps in the right direction. However, the new rule that a suspect
could be detained for up to six months without informing the family or
friends is considered“legalizing forced disappearance.＂

4

The new law

prohibits obtaining evidence by illegal means, such as torture or abuse, but
such transgressions are still widely practiced during detention and transport of
suspects.
There were multiple cases of eviction under the pretense of“bolstering
urban development＂, in which the authority mistreated original residents with
total disregard of their legal rights. Some ofﬁcials even colluded with developers
to drive out inhabitants with force. On January 21, the State Council, or China's
cabinet, proclaimed new regulations for acquisition of urban houses. However,
many occupants are left out of the protection programs because the new codes
only cover registered urban residents, with no regard to existing tenants or nonowners.
Regarding capital punishment, there has been some positive progress in
gradually abolishing the death penalty. At the February NPC meeting, laws were
revised to remove capital punishment from 13 offenses. Yet, China remains to
be the territory with the most number of executions every year, some of them
for non-violent crimes and often the results of wrongful trials. China typically
declines to disclose the number and data of those executed and sentenced to
death. There have been numerous incidents of religious persecutions, resulting
in differences with international religious organizations. Leaving nothing to
chances, China has tried to put religions under state control, including state
oversight of religious doctrine, appointment of religious leaders, the registration
of religious groups, and construction of sites of worship. Banned religions in
China include the Underground Heaven (practiced in home churches), Catholics
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who accept the authority of the Holy See, and Falun Gong.
Across the Pacific, the 112th (Chinese text incorrectly says 212) Congress
of the United States on October 10, 2012 published a Congressional Executive
Commission on China (US CECC): Annual Report 2012 with 171 pages of
narratives detailing China's human rights conditions. The compendium has
received wide attention and hailed as a comprehensive documentation of China's
human rights records for the year 2012. The report in its opening statement of the
executive summary says“two countervailing trends exemplified human rights
and rule of law developments in China this past year,……a deepening disconnect
between the growing demand of the Chinese people and the government's
ability and desire to meet such demands.＂In China, more and more enlightened
citizens,“often at great risk, have been exercising the basic freedoms to which
they are entitled and demanding recognition of these rights from their leaders.
This development did not arise from any external force, but originated from the
Chinese people themselves.＂And it was worth noticing that such momentum
was not just among a handful of activists but a powerful echo from all levels
of Chinese society, and is transforming into an invincible force. The US CECC
recognized a stark contrast between the growing demands of the Chinese people
and the Chinese authority's propensity to turn the other way. During the past year,
marked by the 18th Congress of the Communist Party of China in November,
people saw the leadership transition and grave political scandal, and realized
that Chinese ofﬁcials seemed more concerned with“maintaining stability＂and
preserving the status quo, than responding to grassroots enthusiastic appeals for
reform.
The US CECC also observed: in contrast to Chinese people's growing
voice for basic freedoms, many officials' abuses were exposed, resulting in
widespread protests and confrontation, in some cases to an unprecedented level
of unrest. From late 2011 to early 2012, Chinese government was busy dealing
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with workers' continued strikes demanding higher wages and better working
conditions. The series of demonstrations occupied front pages constantly since
2010, but the situation obviously has not improved. The US CECC report
documented demonstrations in multiple industries taking place in at least 10
provincial-level areas during that period. Numerous self-immolations across the
Tibetan plateau exposed the draconian measures employed by local ofﬁcials in
handling cultural and religious affairs, and people's increasing frustration with
communist bureaucracy to the point of desperation. During 2012, 39 out of 45
Tibetan self-immolations were reportedly fatal. There had been only a total of 50
cases since 2009, reﬂecting a high concentration in 2012. The Inner Mongolia
Autonomous Region saw a series of protests in April, June and July over the
confiscation of grassland for government use and land acquisition for private
development projects. Demonstrations against pollution and large factories were
organized in many places. Hong Kong people took to the streets to air their
discontent about Beijing-backed“national education＂for political indoctrination,
and against Leung Chun-yin, as known as CY Leung, chief executive of Hong
Kong, for his kowtowing to Beijing. The US CECC ﬁgures show the number of
mass incidents in China has doubled since 2005.
The number of Chinese internet users reached 538 million as of June
2012. Netizens in China have desired to enjoy free ﬂow of information and an
unfettered channel for voicing grievances and calling into question government
policies. The internet has become a partial answer to their desire. China's
authority has been keeping a close watch on the combined influence of the
internet with the one billion mobile phone accounts in China. Starting July 2012,
netizens have ﬂooded the internet and mobile phone exchanges with any tidbit
of information about Bo Xilai, Chongqing city party secretary, and his wife Gu
Kailai. Chinese authorities have been alarmed by the extent to which Internet and
mobile phones have become vehicles to share issues of public concerns, and to
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express discontent about the government.
On one hand, Chinese officials generally lack the prowess to address
people's demand for reform -- they could only resort to abusive techniques when
exercising authority, thus fueling resentment in people's mind. On the other hand,
people tend to band together to convey their resentment in confrontation with the
government. In March 2013, China revised the PRC Criminal Procedure Law.
On the surface, the amendments may seem to have incorporated improvements in
regulating how suspects in custody should be treated, thus somewhat reduces the
probability of torture that political dissidents used to face, the revisions actually
legalized forms of secret detention to treat suspects. All in all, legal stipulations
could not disguise the fact that torture is still widely practiced to extract forced
confession. Chinese government continues to censor the internet and has passed
measures aiming at“identifying sources of rumors＂and has required“real-name
log-in＂to the internet. Such procedures have already had chilling effects on free
expression.
In other aspects, China's reform and forward movement have simply
stalled. Despite Chinese ofﬁcials´expression of intent to ratify the International
Covenant on Civil and Political Rights (ICCPR), a United Nation treaty China
signed decades ago, the NPC has not acted on it, tantamount to postponing the
treaty implementation. Beijing announced its National Human Rights Action Plan
(2012-2015) in June 2012, saying it had carried out unspeciﬁed“administrative
and judicial reforms＂to prepare for approval of the ICCPR at an unspecified
future date

— an even vaguer formulation of a similar claim made in the

government's 2009–2010 action plan, referring to the Universal Declaration of
Human Rights as the“fundamental principles＂. In the area of civil society, the
government continued to delay amendments to national regulations that would
remove obstacles to the registration of civil society organizations.
Other human rights abuses in China have continued to come to light,
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resulting from Chinese ofﬁcials' obliviousness to people's rights and attempts to
increase capacity for repression. The Chinese government continues to repatriate
North Korean refugees on a regular base, with blatant disregard for their lives,
knowing too well the returnees will be persecuted in cold blood once in the hands
of Pyongyang. In China, arbitrary detention or harsh sentences are imposed
on activists who criticize the regime with political writing, pro-democracy
activity and petitioning. The year 2012 is the third annum in Beijing's campaign
cracking down on and“transforming＂Falun Gong practitioners. In the name of
“social management＂, the Communist Party and government heightened their
inﬁltration into society, enhancing their surveillance of not only democracy and
rights advocates, or organization, but also citizenry at large.
The US CECC report found potential bright spots in China's social security
in 2012. Ofﬁcial's reported deaths of mining accident have decreased, reducing
potential social tragedies on the road to economic development. In addition, the
newly revised PRC Criminal Procedure Law now provides for expanded access
to legal defense, recorded interrogation, longer trial deliberations, mandatory
appellate hearings, and more rigorous judicial reviews. The draft of the nation's
ﬁrst mental health law, currently being reviewed at the NPC, contains provisions
that could constrain ofﬁcials' potential abuse of psychiatric detention. At various
occasions, Chinese officials have often paid lip services and even offered
promising pledges to uphold human rights, but seldom deliver. Prominent
examples include ofﬁcials' promises to abolish organ harvesting from death-row
inmates, and to refrain from discriminating against or harassing political and
human rights groups wishing to register for legal status. Their inactions speak
louder than their words. Then-premier Wen Jiabao continued to be a lone voice
at the top willing to state publicly his support for political reform, albeit within
one-partu rule, and curbing the power of the Party and government. Meanwhile,
Chinese citizens have continued to struggle for fundamental rights they have
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been denied, but to which they are entitled under both Chinese and international
laws.

5

The US CECC report observed divergent voices within the government,
some of them pro-reform. In February 2012, the Development Research
Center of the State Council and the World Bank jointly published“China
2030: Building a Modern, Harmonious and Creative High-income Society＂.
While acknowledging China's economic success and achievements in the
past three decades, the report recognized that China had“reached another
turning point in its development path, on that calls for a second strategic, and
no less fundamental, shift.＂The paper recommended reforming China's stateowned sector, and the household registration (Hukou) system to allow people
greater freedom of movement. The paper also pointed out that wider public
participation should be encouraged to empower China's citizens to contribute
to national development and raise standards of living.“The government should
respond proactively to these needs and grant rights to individuals, households,
enterprises, communities, academia, and other non-governmental organizations
through clear rules that encourage broad participation,＂the report said. Finally,
the report recommended that China should strengthen the rule of law, and that
China“will need to transform itself into a lean, clean, transparent, and highly
efﬁcient modern government that operates under the rule of law.＂

6

The report

highlighted the strong link between upholding human rights and the rule of law,
and how the two principles will reinforce long-term economic stability of future
China. In summary, the US CECC has a mandate to monitor China's compliance
with human rights, particularly those contained in the ICCPR and the Universal
Declaration of Human Rights. The US CECC has been and will be publishing the
annual report every October with observations as well as recommendations to the
Chinese authority.
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Freedom House
Freedom House in its annual report also pointed out that, alerted by the
revolutions and many leaders toppled in the Middle East and North Africa, China
has never shown any restraint to its power during 2012. With the exception of
some legal progresses in the death penalty regime and urban property acquisition,
the Chinese government's move toward the rule of law has stalled, sometimes
even moved in the opposite direction. Chinese people continued to resent
ofﬁcials' corruption and prevalent social injustice, leading to numerous protests
and riots in many regions. Chinese government responded with increased
investment in domestic security and intelligence systems, forced disappearance
of dozens of human right lawyers and bloggers, even further tightened censorship
on media and the web. China has remained the country with the tightest media
control. Some phrases are taboos in the news, such as Tibet, Xinjiang, Falun
Gong, Liu Xiaobo, Six-four (referring to the June 4, 1989 Tienanmen Square
massacre). Criticism of the leaders is strictly banned. Chinese news media
were hushed to total silence about many events in 2012: the Jasmine revolution
in North Africa, epidemics of diseases, workers' revolts, and in particular the
activities about human rights activists, and right advocates. Reporters who
tried to break the silence were often harassed, ﬁred from the job, or criminally
indicted even convicted. Harassment and violent assaults against foreign
reporters escalated during the year, and their Chinese sources and assistants were
intimidated. Some international radio and television broadcasts, including the U.S.
government–funded Radio Free Asia, remain jammed.

7

Freedom House in early 2013 conducted an assessment of internet freedom
in China on a number of indices: blocking the access to the internet, censoring
and restricting webpage contents, and oppression on and conviction of netizens.
On a scale of 0 to 100, the higher the score the less free, China is listed as not
free with an 85 score.

8
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Reporters without Borders
Reporters without Borders published its 2013 World Press Freedom Index:
Dashed Hopes After Spring on January 30, and said“China still suppresses
freedom of press.＂Reporters without Borders based theirs evaluation on
situations of press freedom in China in 2012. Of the 179 countries covered in the
report, China has always remained at the bottom. China moved up one place from
174th to 173rd in 2012, because Somalia's press freedom got worse and dropped to
behind China. This organization also pointed out, netizens in China were facing
increasingly harsh oppression. Government propaganda departments censored
on a regular basis the stories ﬁled by commercial news outlets and foreign news
agencies, also greatly boosted its capability to control and delete blog posts. This
journalist organization went so far as to call China“the world's largest prison for
netizens＂.

9

In China, not only is freedom of religion and assembly restricted, but
academic freedom frequently faces interference so that many sensitive subject
matters could not be listed as academic research topics. China also remained in
control of appointment of administration staff in the university. As a result, most
scholars practiced self-censorship to keep their jobs and ensure personal safety.
In curricula across all levels of schools, communist indoctrination was still wide
spread. Freedom House said China's court proceedings where torture remains
widespread, often amount to mere sentencing announcements, and court hearings
are often closed to the public. During the judicial proceedings, many suspects
were sent to labor reform camps for labor reforms. Various forms of extralegal
detention have emerged. What was worse were often horrid heinous shuanggui
( 雙

規 ) conﬁnement, namely secret detention imposed on communist party

members, and atrocious psychiatric abuse on petitioners and political dissidents.

III. Various aspects of human rights condition in China

©

2012 by Taiwan Foundation for Democracy

Preface 13

This section explores human rights conditions in China during 2012 from
various perspectives: political, judicial, economic and environmental, social,
cultural, educational, and Taiwanese businesses. Each sub-section is drafted
by a Taiwanese scholar or lawyer specializing in China study. The chapter on
Taiwanese businesses was specifically designed to reflect their views. These
enterprises, through their decades-long pioneering works, have led Taiwan into
a second economic miracle -- creating jobs in China and bridging continued
peaceful exchanges between Taiwan and China. Rather than wallowing in the
glamorous images we thought they had, Taiwan businesses in China actually face
dire situations and tough business environment, thus a special chapter is devoted
to them.

Political rights
China has enjoyed impressive economic growth since the ＂reform and
open＂policy started three decades ago. However, its human rights records have
always been criticized by the international community and human rights watch
groups. Every year, we hear serious clashes between China and world-renown
human rights organizations. China typically cites“domestic affairs＂as an
excuse to shut out observation or intervention by international ﬁgures, therefore
labeled as a country“blatantly disregards human rights, freedom and universal
values.＂The realm of political rights encompasses indices like freedom of
speech, freedom of personal safety, press freedom, protection of life, government
transparency, and so on. Observations on these fronts give a proﬁle of China's
political rights. When the 18th National Peoples´Congress was held, China had
to restrict citizens' political rights under the pretense of“maintaining stability＂.
Amnesty International reported that, before and during the 18th Congress,
Chinese authority expanded surveillance on dissidents. Starting in September,
many activists were detained or their movement conﬁned, or they were put under
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house arrest. Many individuals were forcibly sent away from Beijing; ofﬁces of
many social groups were shut down. Chinese authorities have made adjustments
in response to external concerns or pressure. Instead of dejecting criticism citing
“unique national circumstances＂, China has now taking advantage of its
rising global stature to advance a discourse right on the scope and regulations
about human rights. Being a signatory country to the two United Nations human
rights covenants (ICCPR and ICESCR), also a permanent member of the United
Nations Security Council, China is keen on projecting a positive image on human
rights. In the National Human Rights Action Plan for China, (2010-2015), China
pledges to advance and uphold human rights but the actual deeds during 2012 fell
far short of the target with plenty of transgressions, in particular against citizens´
civil and political rights. After signing the paper decades ago, China's National
Peoples´Congress has yet to ratify the United Nations International Covenant
on Civil and Political Rights (ICCPR), and International Covenant on Economic,
Social and Cultural Rights (ICESCR). As the Chinese saying goes, it“falls short
of good intentions＂, and makes people wonder what China really has in mind.
In China, political rights have yet to be effectively safeguarded. Regarding this
topic, Professor Liu Pei-yi of Kimmen University has offered her insightful
views.

Judicial rights
Judicial human rights cannot be protected without the rule of law -- a
circumstance where the government at all levels acts according to the law
and in deference to the law in the best interest of the people; meanwhile, the
government refrains itself from abusing power or arbitrarily expanding power.
Freedom House set a number of indices to assess how well justice is served
in a country: Is the judicial system independent? Are both criminal and civil
proceedings conducted by the book? Are police forces supervised and regulated
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by civilians? Do people already enjoy freedom from improper detention, abuse
and warfare? Do all people have equal access to justice? These indices are welldeﬁned. Any government in violation of judicial rights would be readily exposed
under the scrutiny. Professor Liu Kung-chung of Academia Sinica indicated in
his research that, similar criteria are used to assess China's records on judicial
rights: has the judiciary improved? How are fundamental human rights being
upheld? Are there cases of miscarriage of justice? Professor Liu said China has
gone through some judicial reforms in the past: After the amendment of PRC's
Criminal Law in 2011, China published a white paper to spell out the intention
to reform the death penalty regime, and pledged to abide by stricter guidelines in
handing down death penalty sentences and carrying out executions. Such changes
should be acknowledged. China's Mental Health Law has been revised to curb
abuses of labor re-education and mental health programs. In the Judicial Reform
White Paper published in October 2012, objectives were spelled out to indicate
China's intent to gradually incorporate measures upholding human rights into
the judiciary. Observation about China's execution of death row inmates showed
some progress. Revision of China's Criminal Procedure Law has incorporated
the mandate to protect human rights, to avoid self-incrimination and to rule out
evidence illegally obtained. Despite such a move in the right direction, China
still holds on to some arcane measures against people on suspicion of sedition, or
terrorist acts. Suspects could be in detention for six months without informing the
family, or subject to secret arrest under the pretense of freeing the investigation
from interference. Such practices are still not compliant with international norms.

Economic and environmental human rights
Over three decades after the“reform and open＂policy started, China's
economy has grown by leaps and bounds. With the growth, problems arise to
infringe on people's economic and environmental rights. One after another mass
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protests erupted in China to voice people's grievances about their deteriorating
economic status and environment. Multiple street demonstrations and advocacy
campaigns are beginning to impact negatively on social stability and harmony.
Professor Liu Chin-tsai of Yu Da University indicated that, China has yet to
meet people's desire for economic freedom. Resentments grow in many aspects:
government's arbitrary fees and tariffs go beyond what people can afford;
consumer price index has risen to intolerable levels; property prices are too high
despite government attempts to cool off the market; income gaps are increasing
between urban and rural residents; and questionable land acquisition practices
breach residents´rights. Every little thing adds up to an intolerable level causing
public outcry. In term of environmental rights, China has also encountered
developmental hurdles, resulting in a vicious circle economic growth closely
connected to environmental or social protests. Statistics show the number of
environment-related“mass incidents/protests＂has grown at an average of 29%
per year, and the number of large-magnitude incidents has also grown quickly.
There have been 927 incidents directly handled by the Ministry of Environmental
Protection (MPE) since 2005, out of which 72 were major incidents. During
2011, the number of major incidents grew by 120% year on year. Speciﬁcally,
the levels of pollution from heavy metal and hazardous chemicals have grown to
tax people's patience to the limit. Pollution-triggered mass protests in China arise
from the conflicts between the local government, businesses, and community
residents and the lack of mutual trust and the absence of proper communication
channels. Specific problems include banks imposing arbitrary charges for
services, ofﬁcials-business cronies monopolizing on some businesses, yawning
income gap between urban and rural residents, residents being displaced
by forcible land acquisition. Such hostile practices hurt people's feeling,
nurturing people's distrust of government, and consequently spark social unrest.
Deterioration of the environment has become a burning issue in China: water
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bodies are getting heavily polluted; sources of clean water are getting scarce;
and air pollution levels often exceed maximum allowable limits. Despite MPE's
Ambience Air Quality Standards and the Joint Air Pollution Surveillance program
for the Major Areas for the 12th Five Year Plan, only Beijing and Shanghai have
formulated regulations to reduce emission, while most other areas have not. Soil
is another front for the battle against pollution. The complex and serious nature
of soil contamination have caused delays and difﬁculty in remediation; further
perpetuate people's disappointment at the government. During 2012, there were
many more mass incidents and demonstrations compared to previous years due
to people's impatience with economic injustice and government's inept handling
of environmental issues. Sometimes, even the businesses earmarked by the
central or provincial governments as“major economic development thrusts＂
provoked protests from local residents for fear of escalating income discrepancy
and contamination of homeland. Many advocates bravely voiced their concerns
at local and central government levels, raising public awareness about their
environment and their rights. Along this journey of self-awakening, and equipped
with newly found environmental consciousness, Chinese people are transforming
their modes of interactions with the authority.

Social rights
On December 16, 1966, China signed United Nations ICCPR, within which
the rights to work (employment) is deﬁned as part of economic rights. Professor
Pang Jian-kuo of Chinese Cultural University concluded from his research
that, the gap between the rich and the poor is considered an important aspect of
economic development; therefore observations on social rights should focus on
social security regime and workers´safety and health at workplace. Besides,
China is known for facing a rapidly aging society. All kind of problems ensue:
the care of the elderly and the nurturing of children left behind to their rural
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grandparents. In addition, with the rapid economic growth and urbanization, land
acquisition for new development projects often run counter to the interests of
existing residents who feel neglected and shortchanged.
Some unscrupulous officials or developers even resorted to force to evict
current occupants. Disputes and protests of such a nature have become a repeat
theme in the media, and long-term concerns for the public and rights advocates.
Food scares erupted everywhere, putting Chinese people in a constant state of
fear and always at a lost as to what food to trust and eat. Over the past years, the
Social Rights chapter of this China Human Rights Watch has covered this issue
in depth. The coverage continues this year. Regarding workers´safety and health,
news reports of mining accidents were common. From antiquated machinery,
owner negligence, workers' lack of training, hazardous workplace, to shear
recklessness, any one factor could lead to a disaster. Miners toil all day only
to end up a“casualty＂, and their products stained with blood. Such is a gutwrenching scenario that should not have happened. There were frequent reports
of mining incidents during 2012, with an estimate of 300 deaths in total. Mining
in China is still considered a high-risk high-hazard business. Besides mining
incidents, job-related illnesses are common too. Poor workplace conditions are
to blame. Miners are susceptible to deadly pneumoconiosis, also known as black
lung, from the dust they breathe day in and day out. Leather goods factories use
poor-quality chemicals to combine pieces of leather together, thus poisoning
workers who come in contact with the glue. Workers safety and health are like
overhanging time bombs threatening the general health of the Chinese public.
Workers are constantly exposed to hazard at work. Elderly care is another
issue of concern. The number of those over 65 years old in China reached 185
million in 2011, accounting for 13.7% of the national population, the highest in
the world. China is ahead of developed countries in entering the age of graying
society, when GDP reached 840 USD. With the one-child policy already in place
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for more than 30 years, one of the consequences is becoming apparent with
every adult bearing the brunt of supporting six or more elderly relatives. The
quality of elderly care will gradually become a major concern soon. Besides, the
attention on the elderly will squeeze out investments and resources in educating
rural youngsters, another time bomb waiting to explode. Food safety issues have
been on the authority's priority list for years, not only compromising people's
health, but also jeopardizing reputation of merchandize exported from China.
Food scares are so common despite government's continued efforts in boosting
food safety enforcement, Chinese public still live under the spell of ingesting
questionable food.

Cultural rights
Article 15 of the United Nations ICESCR stipulates,“everyone has the
right to take part in cultural life; to enjoy the beneﬁts of scientiﬁc progress＂.
Chinese Communist Party, keen on maintaining stability to ensure one-party rule,
has cracked down on any groups or forces potentially may compromise the CCP
regime. In 2012, Chinese authority continued to block out any religion- or culture
related news coverage. The search for relevant information in sources originating
in China yielded very little, as in previous years. Nevertheless, information
ﬂowing on the internet and hard-copy publications could still serve as indicators
of cultural freedom by revealing how much has been blocked and censored.
With China and Taiwan moving toward reconciliation and peaceful cooperation,
Taiwan media entities and publishing houses still cannot freely disseminate
information into China where the public does not enjoy freedom to speech and
information. Frequent internet blockade of sensitive phrases has caused Chinese
netizens to“climb over the virtual fence＂to get to news they crave for. China
continued to impose strict censorship on movies, at the expense of movie artists
and viewers' cultural rights. Very often, artists present at shows or festivals face
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abuse or discrimination. Power may be cut off in the middle of a movie being
shown. These are real examples how China tramples on people's cultural rights.

Rights to education
Articles 13 and 14 of ICESCR say everyone has the rights to education.
However, Chinese schools at all levels have got highly creative about excuses
to collect extra fees: from ostensibly sharing necessary expenses to extra
charges for additional privileges. Such shady fees impose enormous financial
burden on students and parents. There is a wide-spread practice of charging a
“voluntary donation＂to reserve a place for the child in a prestigious school
whose staff and faculty shamelessly profit from the school's prestige. Schools
pay no heed to repeated warning and admonition from education authorities,
and parents continue to pay reluctantly for fear of their children missing out on
good education. Corruption and fraud to skim on student aids are so rife that
many children find their rightful access to education severely compromised.
Resources are scarce for young children at the primary school level. There is an
acute shortage of places in kindergartens to care for toddlers; the costs tend to be
prohibitive even if a place is available. Problems there include lack of qualiﬁed
teachers, teachers adopting questionable disciplinary approaches, discrimination
against underprivileged rural children, or children of migrant workers (that don't
have a legitimate place in urban schools). At the secondary (middle) school
level, outrageous and senseless charges abound, reform attempts are chaotic, and
investments in remote area schools are too little too late. At the tertiary (college/
university) level, there seem to be widespread phenomena of unethical academic
activities, teaching duty given lower priority, skewed distribution of education
resources, and female students [subconsciously] placed at inferior positions. This
results in poor quality of education at college level with a few exceptions at toptier schools. The quality of education is intertwined from primary to secondary
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to tertiary levels. Any discordance will negatively impact the child's equal access
to education, and overall competency of the citizenry eventually. Deng Xiaoping
once said,“Today's education yields tomorrow's economy＂. He may have
gauged the importance of education from an economic viewpoint, but he had a
point. If the education fails the next generation, no one will enjoy a prosperous
economic life, nor will the country foster healthy economic development. China
still has a long way to go before granting its people the unalienable rights to
quality education.

Human rights for Taiwanese businesspeople
For a long time, Taiwan businesses in China were typically isolated,
marginalized and under-privileged. They were too often ignored, or discriminated
against; harassed and intimidated, even deliberately plundered and fleeced by
local Chinese ofﬁcials. China's not-too-independent judiciary tends to hand out
a biased ruling in favor of the locals, greatly damaging the economic interests
of Taiwanese enterprises. Lu Rong Hai, a Taiwanese lawyer specializing in
how Taiwanese doing business in China, said the [Taiwan-China] Cross-strait
Agreement on Investment Protection and Promotion signed on August 9, 2012
could be hailed as a milestone in Taiwan-China relationship for its signiﬁcance
in protecting the interests of Taiwanese businesses in China. In the press release
issued by Taiwan's Strait Exchange Foundation, the quasi-ofﬁcial agency charged
to handle cross-strait affairs, said“the two agreements just signed help to provide
systematic protection of investment interests from both sides -- such as property
rights, operation rights, and personal safety – providing positive supports to
investments in all sectors, effectively enhancing investment ambience on both
sides, and promoting each side's competitiveness from economic cooperation
on the global and regional arena.＂Taiwanese businessmen certainly welcome
this agreement. However, they are not sure about what kind of actual protection
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they will get. They are concerned about the prevalence of local protectionism
and conspicuous absence of rule of law, aptly capture in three phrases:“putting
the Party above the law＂,“laws are not for enforcement＂and“slack law
enforcement＂. Taiwanese businesses still question China's commitment in
implementing this new agreement. They fear for the worst.
In view of frequent arrests of Taiwanese businessmen suspicious of
smuggling when entering China, another agreement was signed on the same
day: Taiwan-China Cross-strait Agreement on Customs Cooperation which will
enable both customs authorities to set up a communication platform and hot-line
to facilitate speedy coordination on tariff estimates, customs code classiﬁcation,
and authentication of certiﬁcates of origin. Thus, timely distinction of a paperwork oversight from deliberate smuggling act helps to protect Taiwanese
businessmen's freedom from arrests on dubious grounds. On the same day the
Consensus on Personal Liberty and Security was signed. In the future, when
a Taiwanese businessman is under restraint of personal liberty, China's public
security authorities shall inform the family in China within 24 hours. If no family
member is found in China, the authority shall inform the investment entity or
employer he works for in China.
When a Taiwanese businessman is retained and deprived of personal
freedom, either for administrative or criminal offenses, the authority shall inform
the family within 24 hours, to ensure reasonable protection of the Taiwanese's
human rights. Even with this agreement, Taiwanese businessmen are not home
free yet. There are quite a few“persistent concerns＂remaining to be resolved.
China's ofﬁcials could be over-defensive about so-called“national security＂and
decide to either detain Taiwanese businessmen or put them under surveillance
for suspicion of endangering national security or public security. Taiwanese
businessmen are helpless and do not know where or who to turn to when
mistreated. They are frequently victimized without recourse when engaged in
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legal disputes with Chinese counterparts. When Taiwanese company's intellectual
property rights are infringed, China's judiciary usually rules in favor of Chinese
citizens, leaving Taiwanese rights owners with relatively little protection. In
some regions or sectors facing difﬁculties, Taiwanese businesses are usually the
first ones subject to coercion to pay higher costs or“share expenses＂. Such
harassments could be in the form of Chinese customers´default or delay on
payment, all kinds of taxes or fees conjured up, rising labor costs and shortage
of available manpower, cancellation without recourse of existing favorable
treatments. It is getting difﬁcult for Taiwan entities to start a business in China.
Many of them become distressed while having to face biased Chinese judiciary
and hostile trial proceedings, not to mention their human rights are often under
duress. Such are dire situations facing Taiwanese businesses. Continued attention
is desperately needed from Taiwan government and private sectors.

IV. Conclusion
In various human rights assessments made by world's major watch
organizations, China usually ranks near the bottom. This serves to prove that
human rights status in China leaves much to be desired, and is slow in improving,
if any. Moreover, due to external tumults (such as the Jasmine Revolution),
or internal agitations (holding the 18th National People's Congress meeting;
multiple self-immolation in Tibet triggering unrests at minority territories),
China has been clamping down on freedom of speech, greatly restricting the
potential for Chinese netizens to gain and share information or views over the
web. Official surveillance practices are always at odds with people's opinions.
Such an approach does not help to promote China's image around the world.
As much as China enjoys rapid economic progress, and has advanced to the
position of world's second largest economy, it continues to put a lid on freedom
to speech, even put outspoken advocates to prison. China authority may believe
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such measures are justified in order to stay in power; ironically, such ironfist approaches are definitely detrimental to a regime's stability. In addition to
freedom of speech, freedom of movement, freedom of press, rights to life, and
public ofﬁcials' integrity are all taboo subjects, off limits for discussions. This
serves to demonstrate that, people have no faith in where they live and work; they
simply don't feel safe. This is the most peculiar aspect amid China's booming
economy which the authority always cites to legitimize its rule. China leaders
seem oblivious to the fact that people also want more freedom and dignity, which
buttress a regime too.
China has been dragging its feet in devising measures protecting other
aspects of human rights, or even moving backwards, contrary to global
expectation. After having signed the UN ICCPR and ICESCR for decades,
China´s NPC has yet to ratify them. Such a long delay shows blatant disregard
to the covenants and gross negligence of international norms, and entirely runs
counter to the universal values of human rights and liberty. Whenever criticized
or lambasted by international groups, China always questions those groups'
motives, saying they have a hidden agenda against China. As a result, Chinese
leaders either totally ignore the criticism, or categorically deny the accusations.
Such a mentality does not address the core issues, let alone be conducive to a
harmonious society in China, or elsewhere in the world. China's human rights
records in all aspects – from the judicial, economic and environmental, social,
cultural and educational viewpoints, or in the eyes of Taiwanese businessmen
doing business there – are still far from people's expectation. China's failure to
uphold human rights -- which are stipulated in its constitution and laws -- could
be attributed to the absence of advanced jurisprudence infrastructure pending law
reforms; or to the tradition of elitist rule that relies on leaders´arbitrary judgment
instead of the rule of law.
Without rule of law, torture to extract confessions is still widespread in
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China. Without rule of law, Chinese people are still victimized under uneven
distribution of income, oppressive collusion between officials and business
interests, and heavily polluted environment. Without rule of law, people continue
to put up with poorly invested education, and vulgar cultural products. Without
rule of law, Taiwanese businessmen in China are still subject to violation of
human rights without recourse.
The rule of law and human rights protection are like two sides of a coin.
The former is the an integral part of the latter. Without rule of law, ofﬁcials could
still ignore the existence of laws and behave abusively and unscrupulously.
Corruption is rampant among Chinese officials, so much so that Wen Jiabao
expressed deep regret over it. Everybody knows one should act according to law,
but bribery and malfeasance are still prevalent. The words of China's constitution
may offer citizens various rights and protections, they are still violated frequently
because officials ignore or despise the rule of law. On September 24 of 2012,
thanks to efforts of most United Nations member states, Declaration of the Highlevel Meeting of the General Assembly on the Rule of Law at the National and
International Level (Rule of Law Declaration) was issued. This statement pointed
out“the three main pillars upon which the United Nations is build: international
peace and security, human rights and development. We agree that our collective
response to the challenges and opportunities arising from the many complex
political, social and economic transformations before us must be guided by the
rule of law, as it is the foundation of friendly and equitable relations between
States and the basis on which just and fair societies are build.＂The declaration
has 42 articles, of which Article 2 emphasizes that“respect for and promotion
of the rule of law and justice should guide…so that all persons, institutions and
entities, public and private, including the State itself are accountable to just, fair
and equitable laws.＂
Article 5 reads“We [the states] reafﬁrm that human rights, the rule of law
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and democracy are interlinked and mutually reinforcing and that they belong to
the universal and indivisible core values and principles of the United Nations.＂
Based on this spirit, Article 6 further stipulates that“[the states] reaffirm
the solemn commitment of our States to fulfill their obligations to promote
universal respect for, and the observance and protection of, all human rights
and fundamental freedoms for all. The universal nature of these rights and
freedoms is beyond question. We emphasize the responsibilities of all States, in
conformity with the Charter, to respect human rights and fundamental freedoms
for all, without distinction of any kind.＂Article 7 further points out“We are
convinced that the rule of law and development are strongly interrelated and
mutually reinforcing, that the advancement of the rule of law at the national and
international levels is essential for sustained and inclusive economic growth,
sustainable development, the eradication of poverty and hunger and the full
realization of all human rights and fundamental freedoms, including the right to
development, all of which in turn reinforce the rule of law, and for this reason we
are convinced that this interrelationship should be considered in the post-2015
international development agenda.＂

10

With the Rule of Law Declaration, United Nations reiterated the intertwined
nature between the rule of law and human rights. The obvious, simple idea
is not lost on China. On September 24, 2012 when the declaration was being
passed, representatives from many states voiced their universal support. Only
China and a few developing countries with poor human rights records chose to
stay silent. The serves to show how embarrassed and awkward China felt at that
moment. Over the years, China has been less than enthusiastic about the rule of
law, and failed to implement human rights protection through the rule of law,
let alone keeping up with the universal values. In the next few years, China will
become aware that economy would not grow forever, and the ultimate foundation
bolstering a stable regime is to safeguard human rights. The success relies on
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respecting, enforcing and ensuring the rule of law. The Rule of Law Declaration
in 2012 has been the United Nations' major proclamation and consensus through
which to strengthen international regulatory framework, and to apply pressure on
countries with poor human rights records. How China respond to this declaration
will have bearings on many issues: the relationship between China and
international human right watch bodies as well as China's international image
and most fundamentally, how effective those desperately promoted“stability
maintenance＂measures will be.
(Translated by Charlene Huang ; Reviewed by the Author)
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Social Rights
Chien-Kuo Pang*

Introduction
This 2012 observation report on China's social rights basically follows
previous years´approaches with some adjustments. The United Nations
International Covenant on Economic, Social and Political Rights (ICCPR, passed
on December 16, 1966; one of the United Nations' human rights covenants that
China has signed) covers the following categories:

1

Nondiscrimination and

equality for women in economic and social life (Articles 2 and 3), freedom to
work and opportunities to work (Article 4), fair pay and decent conditions of
work (Article 7), the right to form trade unions and to strike (Article 8), the right
to social security (Article 9), the right to special protections for mothers and
children (Article 10), the right to adequate food, clothing, and housing (Article
11), the right to basic health services (Article 12), the right to education (Article
13), and the right to participate in cultural life and beneﬁts of scientiﬁc progress
(Article 15).

2

Over the past few years, this chapter on social rights of the China Human
Rights Watch report focused on four aspects: social security, rights to work,
workers' safety and health, as well as the rich-poor disparity. Since the rights
to work (freedom to work and job opportunities) and rich-poor divide are
more in the realm of economic rights, this chapter skips them and continues to
concentrate on workers' safety and social security.
Other than the two areas having been mentioned above, this year's
observation follows the themes suggested by the International Covenant for
Economic, Social and Cultural Rights (ICESCR which China also has signed) to

*Chien-Kuo Pan,Professor, Graduate Institute of
Mainland China Studies and Dr. Sun Yat-Sen's
Thoughts, Chinese Culture University
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pay extra attention on the social rights of two huge but underprivileged groups:
the elderlies and rural children. Therefore, this paper elaborates on elderly care in
view of the rapidly graying society of China, and rural children who, instead of
being pampered like their urban counterparts, are left behind by migrant-worker
parents. In addition, China is engaged in fast urbanization and massive public
construction projects. Property owners' or current occupants' rights may not have
been upheld, nor were they properly compensated for land seizure and eviction
to make way for constructions. Disputes and protests are recurrent themes in
the press, and always a concern on the minds of the public and rights advocates.
Frequent and widespread food scares have been irking ofﬁcials and commoners
alike. This issue remains a focus point in the chapter after years' of concern.
As usual, this chapter incorporates high-profile issues among daily news
entries in the Social Rights category of the China Human Rights Watch database.
The top ﬁve public concerns identiﬁed are workers´safety and health, elderly
care, care for left-behind rural children, land seizure and residents relocation, and
food safety.

1. Workers’ safety and health
We have adopted a more general deﬁnition for the term“workers' safety＂
to include workplace safety and health as well as employment mode (temp
dispatches or contract workers) and minimum wages.
1.1 Workplace conditions
1.1.1 Mining incidents and miners´black lungs
With China's rapid industrialization, reports about industrial incidents are
common due to widespread negligence in workplaces safety and health. Mining
accidents have gained wide and repeated media attention. China's authorities
have already taken heed with measures like the September 2008 State Council's
3

“Emergency Notice to Bolster Production Safety at Mines＂ requiring various

©

2012 by Taiwan Foundation for Democracy

Social Rights 31

ministries and their subsidiaries, local governments, even colleges to bolster
measures for mining safety and accident prevention.
Yet, the phrase“mining incidents＂still appeared in the news more
frequently than other issues during 2012. A review of available ﬁgures showed
20 major incidents with 297 deaths happened in 2012. This was a significant
improvement from 2011 ofﬁcial numbers: 1202 incidents with 1973 deaths. For
every million tons of coal produced, China in 2002 lost 4.97 lives, which dropped
to 0.56 in 2011, and 0.35 during the ﬁrst 10 months of 2012. Still, that number
is 10 times the United States counterpart. One could surmise, mining excavation
remains a highly risky business in China.

4

Other than incidents, working conditions at mines (coal or otherwise) are
so poor that vocational diseases are prevalent. The 2010 edition of this report
mentioned ink-black fluid coming out of miners undergoing lungs lavage. In
2012, it was reported that silicosis, also known as coal workers' pneumoconiosis,
commonly called black lung, has ranked the top job-related disease resulting
from poorly maintained work places where miners breathe dusts day in and day
out. Statistics of China's Ministry of Health shows there have been more than
600,000 cases of silicosis, and over 137,000 deaths as of the end of 2011. The
numbers continue to rise with 20,000 new diagnosis and an annual death toll
between 6,000 and 8,000. These numbers far exceed the casualties of mining
incidents.

5

The problem is not lost on Chinese authorities. Government-sponsored
website“China Human Rights＂has had a column specifically devoted to
monitoring the extent of black lung across China, and relevant relief measures.

6

However, due to employers' deliberate cover-ups and victims' ignorance of their
own rights, many cases go un-detected by the authority, thus not followed up
on. An article on China Economic Times, a Chinese-language daily, entitled
“black lung cases rising, rights ignored＂listed government numbers, then cited
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cases under the radar screen. The news article said,“the [government] data do
not include the 146 known silicosis migrant workers diagnosed but without
certiﬁcates of vocational disease, and the 11 death in Gulang of Gansu Province.
Neither does this report reflect the 60 migrant workers issued the diagnosis
certiﬁcates in Leshan of Sichuan Province, or their fellow workers with similar
symptoms but have yet to go for a check-up, not to mention the over 100 workers
who had already died there.＂

7

Despite the attention to silicosis in ofﬁcial or

non-official capacities, and the corresponding relieves offered, this scourge,
as well as the poor working conditions giving rise to it, calls for a surveillance
program and notiﬁcation mechanism be set up and enforced.
1.1.2 Toxic glue
Besides the widespread deplorable working conditions in the mines, there
were other industrial incidents in China during 2012 due to poor labor safety
and health practices. Death from exposure to toxic glue in Guangzhou factories
received wide media coverage.
Starting in the end of 2011, Guangzhou saw a constant stream of leather
goods workers complaining about pains rushed to the hospital. They later
developed symptoms of memory loss and incontinence. Four of them died.
Investigation revealed that, since September 28, 2011, when the ﬁrst suspected
job-related acute dichloroethane poisoning was reported, to February 20,
2012, there had been 38 cases of similar poisoning. The patients worked at 38
leather goods factories in Baiyun and Liwan districts of Guangzhou city, 36 of
them were small private workshops without business registration. These unregulated unventilated workshops hired workers to bond leather pieces using
inferior adhesive but failed to observe safety rules such as requiring workers to
wear masks. Workers succumbed to the toxic fume accumulated in the poorlyventilated workshop.

8

Subsequently, Guangzhou labor safety supervisory authorities conducted a
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comprehension industrial inspection in two districts (Baiyun and Liwan) before
shutting down over 900 unlicensed workshops and apprehending 21 suspects
for supplying toxic glue or stocking hazardous chemicals.

9

In a comprehensive

follow-up survey of 21,008 factories, local industrial safety authorities imposed
administrative penalty on over 3,000 of them. The city's industrial and business
management department closed 206 unlicensed entities storing or using toxic
glue, cracked down on 325 un-regulated businesses, and shut down 100 venues
without registration. Moreover, city officials checked on rental properties for
transient tenants and condemned 226 rented spaces illegally used for production
purposes.

10

Guangzhou has been considered a more advanced city in China. Toxic glue
tragedies from poor working conditions and shoddy management turned out
to have happened here. Such abhorrent working conditions and management
negligence in factories may well exist in less developed places. Upholding
workers' safety and health still have a long way to go in China.
1.2 Temp dispatch
China's rapid industrialization and infrastructure projects require a huge
injection of labor force. Rural areas are the main source of new workers.
However, the rigid two-tier urban-rural household registry system in China
deems city-dwelling workers of rural origin as“migrant workers＂, and denies
them many rights automatically granted to city residents. Migrant workers'
unique status on the labor market makes them a constant focus of concern of
scholars and the press. This chapter chooses to concentrate on the high-proﬁle
“temp dispatch＂phenomenon during 2012 instead of repeating discussions of
migrant workers in previous years.
Temp dispatch has become a new employment mode in an advanced
industrialized society. It allows for more flexible human resource deployment,
at the expense of workers' social security protection if and when the employer
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chooses to evade the responsibility. Workers getting jobs through temp dispatch
in China are not limited to migrant workers. Yet, workers of rural origin consist
of the bulk of laborers fulﬁlling temp dispatch jobs. Elements of their situation
under temp dispatch warrant attention.
It was reported that, according to All China Federation of Trade Unions
(ACFTU), there were over 60 million temp dispatch workers during 2011,
accounting for roughly 20% of the urban work force. This number is more than
twice of the 27 million reported by China's Ministry of Human Resource and
Social Security. Meanwhile, Beijing city figures show less than 80,000 temp
dispatch workers before 2008; and an explosion to 600,000 by the end of 2011.
These numbers hint at a disturbing trend of abusing temp dispatch on China's
labor market.

11

As existing laws do not regulate such a mode of employment,

unscrupulous employers have gotten away with exploiting workers beyond the
long arms of the law.
Experts in China find

12

temp dispatches somewhat justified in the West

where long-term employment terms and conditions tend to be rigid and onerous
for employers, while temp workers provide ﬂexible source of labor and solutions
to hedge negative economic impacts by rigid employment contracts. A few years
back, when Chinese laborers were still in abundant supply and in desperate need
for jobs, Chinese employers began to turn to dispatch services that helped to
organize laborers – in particular migrant workers. These service agencies have
offered a more desirable option for factories seeking to hire. As time went by,
more and more Chinese employers found such a ﬂexible mode handy and helped
to cut hiring costs and risks. Many businesses have chosen to shuck responsibility
for permanent employees and preferred temp workers hired supposedly only
for temporary, ancillary and alternative positions. This widespread practice has
resulted in the pervasiveness of“unequal pay for equal work＂and“unequal
power on an equal position＂. Migrant workers hired through temp dispatch
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services typically only get paid at two thirds of what formal employees get, and
without beneﬁts such as medical insurance.

13

A relevant issue about discrimination against migrant workers is their
relative difficulty integrating into the urban society. In 2011, there were over
158,630,000 urban workers of rural origin in China. The bulk of them, over
100 million, are young migrants born after 1980s. Compared to the previous
generations, members of the post-80s generation, as commonly referred to in
China, show four traits: (1) They are not emotionally attached to farm land which
they had never tilled, thus have no intention to go back to their rural home; (2)
They tend to be better educated with better access to information and modern
amenities, thus crave for and identify with a life in the city. (3) They left the
rural home aspiring for a better life elsewhere, and have higher expectation
about remuneration amounts. They are less resilient and less likely to endure
hardship than their fathers' generation. (4) They are more vocal of their rights,
partly because they are less resigned to unfair treatment, and less tolerance of
dissatisfactions in current life and work.

14

It remains to be seen if such nature of

post-80s migrants, when subject to temp jobs en mass, will ﬂare into new waves
of social unrest.
However, this writer is glad to have seen Chinese authority taking
precautions against potential injury that such an employment mode may bring to
migrant workers, including amendments to China's Labor Contract Law to better
regulate temp dispatch services. At the March 2012 Standing Committee meeting
of the National People's Congress (NPC), the four-year-old Labor Contract Law
underwent the first revision to spell out the three criteria for positions eligible
for temp dispatch workers: temporary, ancillary and alternative. The revised
regulations further (1) delineates scope of positions eligible for temp ﬁlling, (2)
reinforces supervisory reviews of dispatch services and employers, (3) ensures
temp workers receive the rightful amount of pays and social insurance policies.
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The revision also beefed up penalties for violations.

16

1.3 Minimum wage
China started its one-child policy in 1980 and has been successful in curbing
population growth. In recent years, negative outcomes begin to emerge in terms
of low labor replacement rates and a graying society. The shift in demographic
structure, compounded with a rapid industrialization, has resulted in a labor
shortage from the past surplus situation. ＂Workers are in short supply＂
everywhere in China.
Contrary to“workers in short supply＂, college graduates and some migrant
workers ﬁnd“no right job for me＂.

17

Press accounts of job markets in China

have long documented labor shortage reaching an unprecedented level in 2012
in services, sales, small to medium-sized businesses and manufacturing. Many
job seekers would rather stay jobless than working at a small business. There
is an excess supply of college graduates and migrants, while professionals and
technicians are scarce, high-end talents are even rarer. The demand-supply
imbalance has escalated due to college graduates' contempt for physical menial
work, and migrants' lack of training to perform a skilled job. Labor shortage and
“no right jobs for me＂mentality coexist like two sides of a coin.

18

However, labor shortage has become widespread across China, necessitating
better compensation packages to attract the right employees: higher wages and
shorter work hours. Since China implemented the so-called New Labor Contract
Law, it has ratcheted up the minimum wage level, as a policy to improve worker
compensation and to narrow the rich-poor gap. That was why in 2012, one after
another local government raised its minimum wage level.

19

In-land provinces

offered more generous pay hikes than their coastal counterparts, to gradually
close the gap between these two regions. The result was, inner provinces got to
retain a labor force so desperately needed for in-land development, while labor
shortage continues to plague coastal provinces.
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Higher minimum wage level could be attributed to two factors: (1) a
natural course of action to take to tackle labor shortage, and (2) a result of policy
incentives. In this regard, China in 2012 has demonstrated signiﬁcant progress in
the broad sense of labor security.
2. Elderly care
The society in China is getting grayer by the year as a direct result of onechild policy and young people's reluctance to bear children. The number of
people over 60 years old reached 185 million in 2011, accounting for 13.7% of
the entire population, making China the country with the most senior citizens by
sheer number.
By China's own estimate, this number will pass the 200-million mark in year
2014, exceed 400 million in 2034, and reach 500 million in 2055. Other aspects
of China's aging society are: (1) 50% of households, rural and urban alike, are
“empty nests＂without young blood, (2) more than 30 million disables elderlies,
(3) over 20 million at advanced age, and (4) 40 million elders left behind in rural
homes. Country-wide surveys show, more than 22 million elderlies wish to live
in a senior care facility; 52.7% of advanced elderlies cannot or can barely take
care of their own physical functions, of which 8 million require assistive care
around the house. In human history, an industrial country typically becomes a
graying society when its GDP per capital reaches USD10,000. However, China
became one when GDP per capita was only USD840. Some observers lamented
about China's“getting old before getting rich＂

21

with respect to level of

economic development versus the demographic structure.
Facing the reality, Chinese government has devised various measures to
bolster care regimes for elderlies in pension and elderly care services.
2.1 Pension
One of China's major thrusts boosting senior citizens' social rights during
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2012 was the“National Human Rights Action Plans, 2012-2015＂published on
June 11, 2012. This plan pledged to continue to improve the pension system, with
speciﬁc targets in ﬁve action areas: (1) A total of 357 million urban employees
and residents to be 100% covered by basic pension plans; either under the New
Rural Pension program, or Urban Residents Pension regime. (2) Migrant workers
with long-term stable urban employment are to be included in Urban Employees
Basic Pension and Medical Care programs. (3) Streamlining the transition of
pension plans under multiple employers for eventual seamless integration of
urban-rural pension programs. (4) Pushing for urban basic pension programs
to be pool-administered at the provincial level, so that the fundamental annuity
regime would be pool-managed at the national level. (5) Devising a mechanism
to gradually increase the basic pension level of retirees from active duty.

22

The Action Plan includes a scheme highly relevant to elderlies in terms
of medical insurance: (1) Medical insurance shall cover rural residents besides
urban inhabitants by 2015. (2) The three major medical insurance plans – for
business employees, for urban residents, and the new rural cooperative plan –
shall enroll 60 million new policy holders beyond those covered in 2010. (3)
The urban and rural basic medical plans combined shall cover a total of 1.32
billion policy holders. (4) Raising ﬁnancial subsidy standards of urban resident
basic plan and the new rural cooperative plan. (5) Paying up to 75% subsidy for
inpatient expenses within deﬁned scopes for all three major insurance plans. (6)
Paying 50% or more subsidy for outpatient expenses – on either urban residents
plan or new rural cooperative plan -- in all areas under the pooled administration.
(7) By 2015, raising government subsidy allowance to 360 RMB per person
every year – for urban residents and new rural cooperative plan holders; and
maintaining coverage of new rural cooperative plan at over 95%.
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Chinese

people's rights to health will surely improve if the above schemes could be fully
implemented.
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As in many other countries offering pension programs, China may soon face
a ﬁnancial shortfall under an ever-increasing burden for a graying society. Urban
employees in China now deposit 8% of their wage to an individual cumulative
pension account while the employers contribute 20% of total salary payment to a
social pooling account run by the government for basic pension. However, many
local governments have spent beyond their means so much so to borrow money
in the social pooling account; some even went as far as embezzle and even
deplete the money in individuals' accounts rendering them“empty accounts＂.
Though overall balance is still in the black for the entire country, an imminent
shortfall has become a public concern in view of the fast graying society.

24

One way to resolve the pension crisis is to raise retirement age – to boost
the demographic percentage of productive force, and reduce the ratio of people
relying on financial aids. The typical retirement age in China has been 60 for
men, 50 for women laborers, and 55 for women clerk or above. There have been
calls for raising the retirement age,

25

but opposition voices are loud too. On

one hand, postponing retirement obviously deprives young people of immediate
job opportunities and the overall job market for new blood may deteriorate in
the long run. On the other hand, though people in high positions with good
pay continue to benefit from holding on to the job, ordinary workers are not
enthusiastic about the idea, particularly women laborers who do not gain from
delayed retirement but more years in drudgery.
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Sooner or later, China has to extend the retirement age in order to resolve
the issue of heavy pension burden. Yet, it remains to be seen if China could come
up with a carefully-designed transition scheme to minimize negative impacts.
2.2 Elderly care
Pension payments constitute the core social security beneﬁt for healthy and
able retirees. However, pension alone does not offer quality of life to weak and
disabled elderlies who need timely personal care in many aspects of everyday
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life. Setting up senior homes and devising elderly care systems have become an
urgent task.
China has proposed a 90+7+3 scheme in the 12 th Five-Year Plan to
accommodate 90% of senior citizens with at-home care through social services,
another 7% to age gracefully in a community facility and the remaining 3% to
be looked after in institutions. To achieve the goals, every local government has
to devote substantial resources to overhaul hardware and software infrastructure,
including construction of senior homes and cultivating a senior-care workforce.
Take Sichuan province for example. Its civil affairs authorities announced
in May of 2012 a“plan to campaign for social senior-care system, and to embark
on seven programs attending to elderly needs＂stating the work in progress for
the 12th Five Year. The seven projects to“treasure, love and help our elderlies＂
are primarily hardware constructions of (1) senior homes at the city level, (2)
social welfare centers at the county level, (3) urban senior service facilities at
the community level, (4) rural care centers of ﬁve guarantees (of food, clothing,
living space, medical care and funeral), (5) urban senior service centers, and
(6) nursing homes, plus (7) deployment of assistive tools for disabled elders.
This plan plots out a vision of elderly care system where at-home care are the
fundamental pillars with the community care as supports and institution care
as the last resort. Sichuan province anticipates to have the vision of 90+7+3
materialized by the completion of the 12th Five Year plan.
If the projects proceed as scheduled, Sichuan will have accomplished the
initial phase of information system for urban community/at-home care services,
call centers for elderlies at home, and full coverage of emergency response
network. Such integral service schemes are to be rolled out in 300 model
communities with senior day care, medical and rehab services, entertainment,
mental health, rights advocacy, and emergency assistance. Meanwhile, number
of hospital beds reserved for senior care will expand from the current 291,000
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to 500,000 -- a target of 30 beds for every 1000 elderlies. In addition, there will
be a new workforce trained for elderly care with a target of over 60% certiﬁed
caregivers.

27

Other places, such as cities of Shanghai,
city,

30

and Wuzhou of Guangxi province,

31
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Hebei province,
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Nantong

have announced similar 90+7+3

government plans. Judging from such blueprints, we can anticipate considerable
progresses in China for the next few years in terms of elderly care. However, if
one digs deeper, fundamental problems remain. (1) Affordable public-operated
elderly care is in short supply, while private care centers have plenty of vacancy
because the“care quality versus price＂ratio falls far short of what is expected. (2)
Lack of professional assessment results in a mismatch between what is offered
and what people expect. For example, a poor choice of facility location or
meager content in amenities (such as a library with few books) makes few people
feel it is worth their while to use the service.
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(3) There is a severe shortage of

trained and certiﬁed caregivers or social workers for this line of labor intensive
services. Young people do not aspire to work in this profession let alone staying
on the job, resulting in high turn-over rates.
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Therefore, China still has a long way to go before offering sufﬁcient elderly
care, in quality and quantity, in the foreseeable future. We shall continue to
monitor the progress.
3. Left-behind rural child care
After three decades of one-child policy, most Chinese youngsters are the
only child pampered by doting parents and grandparents. Children's social
right to proper care supposedly is not a problem. Yet, the two-tier household
registration system, compounded by massive ﬂows of migrant workers into the
city, has resulted in the phenomenon of left-behind rural children.
According to the 2008“nation-wide study of left-behind rural children＂
by All China's Women's Federation, there were more than 58 million of them
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scattered in rural areas, accounting for 28.29% of all rural children. Among them,
57.2% has one parent living away from home, 42.8% with neither parents around
the house, 79.7% are raised by grandparents, 13% are under the care of relatives
or parents' friends, and 7.3% have no regular adult supervision.
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3.1 Learning disability and misbehavior
Children raised by grandparents or under only sporadic adult supervision
have a higher likelihood of learning disability and misbehavior, because
grandparents are too feeble and under-educated to attend to a child's needs in
school learning. Supervision by relatives or parents' friends does not nurture a
natural bond like that between parent and child. Besides, urban schools have
limited resources and awareness level to provide the specific extra learning
needs of left-behind children, let alone maintaining a rapport between the
school and family. Lacking regular adult supervision, by and by, causes a child
to lose motivation, skip classes, and eventually drop out of school. Center for
Population and Development Studies of Renmin University of China reported
that, compared to children of regular families, left-behind children have poorer
academic performance and school attendance record which takes a sharp dip
once they enter junior high schools, at only 88% for 14-year-olds.
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Another study has come to a similar conclusion. China's ﬁrst such study on
“Personality of Left-behind children＂at a July 2012 conference in Beijing
organized by China Population Communication Center (CPCC) indicated that
high levels of personality and behavioral aberrations in such children are causing
concerns. The aberrations include learning anxiety, communication anxiety with
people, irritability and a tendency to behave recklessly.
Lacking proper supervision in everyday life and schooling, these children
tend to go into lapses of indiscipline and misbehavior, especially when they enter
puberty. An investigative journalistic report about Guangxi and Hunan provinces
shows that absence of adult care drove some left-behind children into computer
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game addiction, chemical abuse, gambling and ultimately into trouble with the
law.

36

The report cited a few real cases. Early 2012 in Beiliu of Quangxi, two
gangs of about 20 suspects were arrested for robbery, all members born after
1990. One of the gangs committed a dozen hold-ups for drug money as some
gang members were addicts. The suspects' parents all worked and lived out of
town, and most of the suspects had been left in grandparents' care. Another gang
arrested in Hepu of Guangxi in February had three core members, aged 14 to 18,
who had dropped out of school for a long time. They had committed a series of
robberies since the second half of 2010 just“for money to play on-line games＂
which they were addicted to because parents were not around to guide them after
they dropped out of school.
The same report found juvenile crime rates growing in Hunan province:
number of crimes committed by juveniles aged 16-18 was 10% of all crime in
2008, 13% in 2009, and 17% in 2010. Here is a typical scenario of their descend
to delinquency: at age 10-12 they begin to skip classes, engage in small brawls,
minor thefts and shoplifting before dropping out of school altogether to hang out
all day with peers and become exposed to bad elements of society. At around age
13, they begin to engage in criminal activities, peaking at around age 17. The
same report also found a trend that left-behind children start to breach the law at
a younger and younger age.
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3.2 “Little migratory birds”
Left-behind children who stay in school and out of trouble are still subject
to extra challenges and hazard than their city counterparts. During the Lunar
New Year holiday, the“spring transport＂getting hundreds of millions of
migrant workers home and back to city jobs has been a crucial task for transport
authorities, and a frequent press headline. In fact, there is another“wave of
migration＂when school summer vacation begins and ends. Instead of migrant
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workers returning home, it is left-behind rural children that join their parents in
the cities for the summer, and back to rural homes when the school starts, earning
them the nickname of“little migratory birds.＂

38

An article entitled“left-behind children migrate in summer, like tadpoles
looking for Mother＂depicts a stark contrast“while city kids enjoy summer
camps and talent classes… left-behind rural children migrate.... at crammed
transport depots, they wait to board trains to Guangdong, Beijing, Shanghai or
another direction, anxious to reunite with their parents…＂.
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When the school

is about to start, little migratory birds begin to return to rural homes.“The month
of August has seen a daily average of over 100 cases of passenger overloads…
causing grave concerns,＂described in a Zhejiang province news story. The
children are exposed to extra hazard from vehicle overloads, on top of the risk
and fatigue from traveling alone for long distances without adult protection.

40

Those are not the only inconvenience they encounter spending the summer
with parents in the city. As parents need to work, they cannot spend time with
the child during the day. Unfamiliar with the neighborhood, warned against
exploration for safety reasons, these children are house-bound, and left behind
again, in parents' urban living quarters. Scholars attribute the emergence of
migratory children to urbanization/industrialization, two-tier urban-rural social
systems, discrimination of education opportunity, and antiquated social welfare
programs. These migratory children face four potential challenges: (1) social
integration into the host community, new life and new routines, (2) working
parents too busy to attend to their speciﬁc physical, mental and spiritual needs
though parents are nearby now, (3) shortage of child-appropriate facilities or safe
environment near parents' living quarters that are likely to be in a shanty town
along the border of the city or in the inner city, (4) readjustment into rural modes
of schooling, life and play when returning to rural home after summer ends.

41

Fortunately, there has been a rising public concern over the predicaments of
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such children, and authority's taking measures to right the wrong: (1) the newly
amended“Law for the Protection of Minors＂and some local ordinances stipulate
“migratory left-behind rural children＂are entitled to speciﬁc extra protections;
(2) Central and local governments in their 12th Five-Year Plans spell out care
services for such children; (3) Beijing announced to roll out household registry
reform at pilot sites, as the transition from two-tier urban-rural system to uniﬁed
resident registration system; (4) Guangdong Province has launched the“one-card
pass＂to long-term residents of rural origin and explored novel mechanism to
better serve the“transient population＂. When these programs get implemented,
left-behind rural children will deﬁnitely beneﬁt more or less. We look forward to
it.
4. Land seizure and resident eviction
Urbanization in China has grown in leaps and bounds driven by rapid
industrialization; with it the demand for infrastructure constructions has also
escalated. It is common to see a land taken over or houses torn down to make
way for factories, ofﬁce buildings or public facilities. Disputes, even casualties,
from land seizure and home eviction are frequently heard of. People's rights to
live and make a living are at stake.
A high-proﬁle tragedy happened in Yunnan province. Local farmers rallied
against Chiaojia County's sloppy land-acquisition process that indicated different
descriptions of and compensation amounts for lands to be acquired, cited
out-of-date official documents to justify the land grab, and offered a smaller
compensation in an updated notice. Land owners were irked and protested
against ofﬁcials' negligence. The demonstration against land seizure turned ugly.
One protester was beat to death in the clash, causing more grief. On May 10,
someone set off a bomb in the service hall of a public ofﬁce. Four died and 16
were injured.
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Local public security head told the media that the“bomber＂was an out-of-
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towner among the dead, and was suicidal and vengeful due to marital discord,
therefore had nothing to do with the land grab dispute. Personal information
of the suspect was disclosed, causing lots of distress to his surviving family
members. Subsequent investigation revealed that, the“suspect＂was actually
an innocent by-stander in the wrong place at the wrong time. The real bomber
was someone involved in the land protest. The county officials' judgment was
brought into question for they not only withheld crucial information but also
misled the public when handling the land seizure process and the bomb incident.
After suffering from unjustiﬁed hostility and harassment, family of the mistaken
“suspect＂brought charges against county ofﬁcials demanding a formal apology
in person at their home, and placement of a written apology on designated
newspapers for seven consecutive days, plus 2 million Renminbi in compensation
for mental suffering, as well as litigation expenses.
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Besides this tragedy, there were other fatal incidents from eviction disputes.
In Zhejiang Province, a farmer surnamed Wu hanged himself in the restroom
next to a police inquisition chamber for having got into physical brawl with
village ofﬁcials after his house was demolished by force.

44

In Henan Province,

Lienzi Town offered meager compensations for demolished houses, conﬁscated
land, houses, even primary schoolhouses, and destroyed crops in the name of
rural development. An old farmer surnamed Zhu leapt to his death from the town
hall building in protest.
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Such incidents highlight the erratic and arbitrary nature

in the way Chinese government carries out land acquisition and resident eviction.
In most cases, people simply give in to government's high-handed
demolition and eviction tactics. However, there are examples where original
occupants´tenacity forced the government to back down. The case in point
happened in Wenling of Zhejiang province in 2012 where a home owner
surnamed Luo held his ground refusing to vacate the house for construction of
a thoroughfare leading to a new railway station. He insisted the compensation
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amount offered was too little to justify moving him.
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Eventually, the road was

built around his house. Instead of cutting off the utility or tearing down the house
by force, local government has been in negotiation with Luo with a series of
compensation offers. If that still did not work out, ofﬁcials intended to take the
case to arbitration.
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Information about the stand-off went viral on the internet.

A British media came to cover the story hailing it“a positive development in
China's human rights.＂
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Chinese authority has been keenly aware of how land-grabs and evictions
infringe on people's rights, and how much the practice invokes grievances.
In January 2011, newly announced Regulations for Acquisition of and
Compensation for Houses located on National Land stipulate (1) the mechanism
to assess compensation, (2) deﬁnition of public interest, (3) acquisition procedure
and (4) eviction process. The law sets out rules for a communication mechanism
among the acquisition agency, local government, and current occupants, in an
attempt to strike a delicate balance between public interests and rights of the
owner of a property to be acquired. The law sets guidelines for (1) the cardinal
principle of“compensation before acquisition＂, (2) phasing out administrative
duty of“eviction by force＂, (3) relieving administrative agencies from conﬂict
of interests playing dual roles (of the executioner and the adjudicator), (4) leaving
the judiciary to rule on eviction actions, (5) narrowing the scope within which
local governments could acquire land with force, and (6) offering more channels
for citizens to resolve grievances and uphold their own rights.
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Moreover, the

th

Campaign for Urban-Rural Integration proclaimed at the 18 National Congress
of the Communist Party of China (NCCPC) speciﬁcally referred to the reform
of land seizure system to raise farmers' share of added-value on land. This is the
very ﬁrst time that land seizure reform is incorporated into the NCCPC report,
testifying to the importance of this issue on the agenda of Chinese leadership.

50

“There is a countermeasure for every policy measure＂, however, as the
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Chinese saying goes, it remains to be seen if local authorities can and will
implement measures and follow the rules in the new guidelines, to achieve
the goals declared at the 18th NCCPC. A report by Beijing Academy of Social
Science indicated the most common and lucrative means for Beijing officials
to line their own pockets is abusing their power in executing land seizure and
conviction orders, including taking a cut of compensation money meant for
displaced residents.51 This is what happens in Beijing, the capital city, where
the highest standards of governance and ofﬁcial integrity are expected. It makes
you wonder what provincial ofﬁcials can and will do preying on people at their
mercy. It remains to be seen how China faces up to people's demands for rights
to live and make a living, and the call to curb corruption.
5. Food safety
Food scare has been a fact of life, rather than a rare occurrence, in China.
Despite Chinese authority's attempts to enforce higher and higher standards, the
citizenry still don't have much conﬁdence in the food they eat.
A telephone survey in Guangzhou showed 39% of all respondents
considered the food they consumed unsafe or not too safe, especially older
people -- 48% of people aged
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to 60 think so. Meanwhile, 37% of respondents

said they had encountered problem food in the previous 12 months. Almost half
(46%) of respondents were not happy with food safety situations in Guangzhou,
while only 35% said they felt OK. A total of 44% said they believed the situation
remained the same in the previous 12 months, another 30% said it improved, yet
another 20% thought it got worse. Among those who said it improved, about 35%
attributed the improvement to“better public awareness＂and“check-and-balance
by public opinions＂, only 28% said government deserved the credit. Moreover,
16% of respondents said they had gotten ill from problem food. People are so
dissatisfied with food safety in Guangzhou, an economically advanced city in
China, that residents in other places are bound to ﬁnd their food unsavory.
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China's new media frequently report on less-than-safe food and unsanitary
restaurants. In March 2012, five famous Bar-B-Q places were exposed to be
using fake sheep meat, reselling leftover offal soup, not sanitizing chopsticks,
utensils or the kitchen.
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In April, peanut oil from a Guangzhou factory was

found to contain aflatoxin, a deadly carcinogen 68 times more toxic than
arsenic.

53

In May, national authority published spot-check test results of four

condiments (food-grade vinegar, soy sauce, sugar and sauce) from 16 provinces.
Thirty-nine product items were found to be unsafe. It was discovered that a bean
sprout grower with a daily capacity of 6,000 kilograms in Jiangsu province used
contraband additives, including animal drugs, to whiten the products and to
extend shelf life.

54

In June, Guangdong authorities raided a shop to conﬁscate

102,200 salted eggs processed with industrial-grade salt and 2.2 tons of the
carcinogenic salt which may cause cancer if cumulated inside human body.

55

In

the same month, allegation emerged that widely marketed Yentai Fuji apples had
been wrapped in pesticide-laced bags during ripening. Though Yentai agriculture
authority has imposed a waiting period before harvest for the pesticide to wear
off naturally, many farmers simply ignore the rule.

56

News reports about unsafe

food are frequent and numerous.
The most astonishing expose story during the year was the prevalence of
gutter oil sold for human consumption. It is the fatty substance extracted from
slop (leftover food) presumably for industrial purposes only. Unscrupulous
merchants mixed it with food-grade oil and sold as such. After the authority was
alerted by initial reports, further investigation reveals the pervasiveness of such a
scandalous trade. Most of coastal provinces plus Sichuan have uncovered similar
transgression.
Chinese consumers found themselves ingesting gutter oil from multiple
sources. It has entered the food chain at various levels. Two oil vendors in Henan
province allegedly mixed gutter oil with soy oil and sold, at a high proﬁt margin,
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to manufacturers of food, animal feed and pharmaceutical chemicals. The long
list of 62 customers included the famous Joincare Pharmaceutical Group that
over a period of 18 months bought 145 million RMB's worth of gutter oil to
produce the key component in Cephalosporins, a widely-used primary antibiotic.
Joincare's Cephalosporin product has a 25% market share, and had been sold
in China and to over 20 foreign countries including the United States, Europe,
Japan, Korea and India. The market fell into disarray when the shenanigan was
exposed. Other drug companies victimized by gutter-soy oil mixture include
Jinan-based Qifa Pharma, Qilu Pharma in Inner Mongolia, and Shangdong Yitien
Pharma.
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Many animal feed makers also fell victim of gutter oil, publicly-listed

Tangrenshen Group and Beijing Dabeinong Technology Group.

58

After the food scare turmoil, China's Ministry of Health published“National
Food Safety Standards for the 12 th Five-Year Plan＂aiming to set up a set of
nation-wide standards for food safety management toward the end of the fiveyear period. Responding to journalists' questions, health ofﬁcials said, judging
from common health indicators, food intake is one major factor affecting health,
and that Chinese people's health has been improving steadily, and“now the
public learn from news about health hazards of shady additives and gutter oil.
Certainly we should crack down on such unconscionable crimes. As to how much
they affect our health, this should be further evaluated.＂

59

The press criticized

the health official for failing to show commitment to safeguarding public
health.

60

It can be surmised that, Chinese people's social rights, in particular in
terms of food safety, still have plenty rooms for improvement. It will require
collaboration between the public and private sectors for food safety to achieve a
satisfactory level.
6. Conclusion
After reviewing social rights
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found that after decades-long continued rapid economic development, Chinese
authorities and people alike are now better equipped with abundant resources and
the right sensitivity to deal with issues emerging during social development. To
name a few: Revision of the Labor Contract Law, and raising the minimum wage
level have helped to improve workers' life; care of the elderly and children have
been enhanced substantially, and the most signiﬁcant improvements are facility
expansions, thanks to generous investment from the government and private
sectors alike.
However, we have also observed, despite the increase in workers' pay, safety
and health conditions in China's mines and factories remain to be improved.
Meanwhile, one should take heed lest temp dispatch services be abused. Despite
more and better elderly-care facilities being available, service content is scanty
and certified care-givers are in severe shortage. While urban children enjoy
devoted attention from adults, rural left-behind children receive pitifully little
care and affection. While urbanization is the major thrust of the 12 th Five-Year
Plan, people's social rights should not fall prey to government's arbitrary, reckless
land-grab and eviction practices. Safeguarding food safety in China definitely
requires continued and concerted efforts from the public health authority.
As social rights entail a wide scope of subjects, this report cannot possibly
cover them all. In the National Human Rights Action Plan of China (20122015) published by the State Council, or China's cabinet, the chapter entitled
“Economic, Cultural and Social Rights＂highlights people's right to social
security and to health. There is a separate chapter devoted to“Rights of Ethnic
Minorities, Women, Children, the Elderly and the Disabled＂. In this 2012
review of social rights, we only skimmed the issues about health insurance plans
without delving into rights of ethnic minorities, women or the disabled. The
reason for the absence of relevant observations is twofold: Firstly, we found
less information in our database than that about the ﬁve topics already covered:
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workers' safety, elderly care, rural left-behind children, land-grab and eviction,
and food safety. Secondly, the issues, like the ones for ethnic minorities or
women, are probably more pertinent to political, economic or cultural rights
for other chapters. Therefore, this author regretfully skipped them for fear of
exceeding the length limit. These worthy subjects will merit a comprehensive
coverage in due course.
(Translated by Charlene Huang; Reviewed by the Author)
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Notes
1

So far China has signed 18 international treaties including the Universal
Declaration of Human Rights, International Covenant on Civil and Political
Rights, and International Covenant on Economic, Social and Cultural Rights.
Details could be found in the section “Human Rights in China＂ of China's
ofﬁcial news outlet Xinhuanet. http://news.xinhuanet.com/ziliao/2003-01/22/
content_702907.htm

2

This summary comes from “Human Rights＂ entry in the Stanford
Encyclopedia of Philosophy. Details could be found on Stanford University's
website http://plato.stanford.edu/entries/rights-human/

3

Please refer to the webpage on “production safety＂ at the website of China's
Ministry of Industry and Information Technology http://aqs.miit.gov.cn/
n11293472/n11295108/n11299740/11618149.html

4

“2012 Review of mining incidents in China＂，「2012中國礦難回顧」，
財新網，December 6, 2012 http://special.caixin.com/2012-12-06/100469397.
html

5

“Silicosis has become China's top job-related disease, claiming more life
than mining incidents＂，「塵肺病成中國頭號職業病，死亡人數高於礦
難」，健康一輩子網，July 3, 2012 http://www.jk666.cn/baojianyangsheng/
teshurenqun/chengeibing-6882-1.html

6

“Help and advocacy for migrant workers with Silicosis＂，「塵肺病農
民工的救助與維權」， 中國人權網 ，December 15, 2012 http://www.
humanrights.cn/cn/zt/xwgzrd/2011/10/index.htm

7

“silicosis victims increase, hampering advocacy＂，「我國塵肺病人數不斷
增多，維權問題成阻力」，搜狐網，December 15, 2012，http://business.
sohu.com/20110221/n279441286.shtml

8

“22 arrested for causing four deaths with toxic glue in Guangzhou＂，「廣
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州抓獲21名致4人死亡毒膠水事件嫌犯」，網易新聞中心，February 26,
2012，http://news.163.com/12/0226/15/7R6RSP8J00014JB5.html
9

“Six arrested for toxic glue deaths＂，BBC News，February 15, 2012 http://
www.bbc.co.uk/zhongwen/trad/chinese_news/2012/02/120215_china_glue_
poisoning.shtml

10

“Guangzhou toxic glue incidents turned out to improve working conditions＂
，「廣州膠水中毒事件倒逼用工環境改善」， 中國青年報 ，April 10,
2012，http://zqb.cyol.com/html/2012-04/10/nw.D110000zgqnb_20120410_105.html

11

“Workers union federation urges labor law revision, temp dispatch may be
limited to certain sectors＂，「全國總工會建議修改勞動法，勞務派遣或
設行業限制」，前程無憂，June 27, 2012，http://big5.51job.com/gate/big5/
hro.51job.com/osnews/arts98/391428.html
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“temp dispatch abused, Expert: crucial to revise Labor Contract Law＂，
「全國總工會建議修改勞動法，勞務派遣或設行業限制」， 前程無
憂，June 27, 2012，http://big5.51job.com/gate/big5/hro.51job.com/osnews/
arts98/391428.html

13

“Rectify temp dispatch abuse, give dignity to laborers＂，「糾正勞務派
遣亂象，讓勞動者有尊嚴」，和訊網新聞頻道，March 13, 2012，http://
news.hexun.com/2012-03-13/139237126.html
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“Social integration of young migrant workers a challenge＂，「新生代農民
工社會融合是個重大問題」，和訊網新聞頻道，March 16, 2012，http://
news.hexun.com/2012-03-16/139381238.html

15

“First revision of Labor Contract Law, strict regulation on temp dispatch＂，
「《勞動合同法》首修，勞動派遣規則從嚴」，和訊網新聞頻道，April
1, 2012，http://news.hexun.com/2012-04-01/140007106.html

16

“Finalized revision of Labor Contract Law, double penalty for temp

©

2012 by Taiwan Foundation for Democracy

Social Rights 55

dispatch violations＂，「勞動合同法修改成稿，勞動派遣違規處罰翻
倍」，和訊網新聞頻道，April 13, 2012，http://news.hexun.com/2012-0413/140390435.html
17

“570,000 of 2011-class graduates unemployed: Report＂，「報告顯示2011
屆大學生57萬人失業」，網易新聞中心，June 11, 2012，http://news.163.
com/12/0611/15/83NQ93ER00014AED.html

18

“｀no worker´ versus ｀no job´, need job matchmakers: reporter survey＂
，「記者調查：用工荒遇上就業難，就業取向亟需引導」，和訊網新聞
頻道，March 9, 2012，http://news.hexun.com/2012-03-09/139127248.html

19

“Competition in raising minimum wages＂，「最低工資上調陷競爭怪
圈」，和訊網新聞頻道，May 2, 2012，http://news.hexun.com/2012-0502/140976910.html。
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“Central West races to increase minimum wage, coastal ｀pseudo labor
shortage´ may worsen＂，「中西部加快上調最低工資，沿海“假性民
工荒＂或加劇」，和訊網新聞頻道，April 24, 2012，http://news.hexun.
com/2012-04-24/140717737.html

21

“Ministry of Civil Affairs: China is a typical ｀gray before rich´ society＂
，「民政部官員：中國屬於典型“未富先老＂社會」，國際日報，June
14, 2012，http://www.chinesetoday.com/big/article/628436

22

“Urban Medical Insurance will cover 350 million policy holders in
2015＂，「2015年我國城鎮參加醫療保險人數將超3.5億」， 鉅亨網
新聞中心，January 12, 2012，http://news.cnyes.com/Content/20120612/
KFKXGI1FLUA66.shtml?c=sh_stock

23

In China, medical insurance used to cover only full-time employees at private
and public organizations. Starting 2002, Chinese government has rolled out
new rural cooperative medical insurance and urban resident medical insurance
to cover other citizens.
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24

“China pension funds RMB1.7 trillion in the red＂「中國養老金空
帳約1.7萬億」， 騰訊網 ，June 10, 2012 ，http://view.news.qq.com/
a/20120610/000005.html

25
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網，February 3, 2012，http://view.news.qq.com/a/20120203/000012.htm

27

“Sichuan pushes for ｀Vision 90-7-3´ elderly care by end of 12th ﬁve-year
period＂，「四川力爭“十二五規劃＂末初步形成“9073＂養老格局」，
四川線上-四川日報，May 24, 2012，http://sichuan.scol.com.cn/dwzw/
content/2012-05/24/content_3744099.htm
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區＂」， 文新傳媒 ，May 18, 2012，http://www.news365.com.cn/xwzx/
gd/201205/t20120518_413539.html

29

“Hebei: multiple approaches to achieve ｀Vision 90-7-3´ elderly care＂，
「河北：多模式構建“9073＂養老格局」，新華網河北頻道，August 27,
2012，http://www.he.xinhuanet.com/news/2012-08/27/c_112854791.htm
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32
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況研究報告」，中華全國婦女聯合會網站，March 5, 2008，http://www.
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35

“Study on left-behind youngsters: trend of multiple crimes and lower age＂
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36
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37
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Political Human Rights in Mainland China
Pei-Yi Liu*

Introduction
Mainland China has a large population, and its economic achievements
since opening its markets in the 1980s have been eye-popping, but its human
rights record has been continuously denounced by relevant international
organizations. Human rights are universal; national borders have no bearing on
them. Hence, no government should obstruct international rights watchers under
the premise that human rights is an“internal political matter＂and that they are
engaged in foreign intervention. As members of a global community, we should
not only strictly watch over our own countries' rights regimes but also use the
same standards to assess the circumstances of our neighbors abroad. That is the
purpose of this report. The state of the following fundamental human rights on
the mainland will be assessed: freedom of speech, physical freedom, freedom of
the press, protection of the right to life, and the right to an honest government.
Concrete examples will be provided and major cases described as proof in order
to facilitate the reader's understanding of rights in China.
Key Words: Political human rights; the Universal Declaration of Human Rights;
The International Covenant on Economic, Social, and Cultural
Rights; the International Covenant on Civil and Political Rights;
global governance; human rights indicators; Freedom House
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Political Human Rights in Mainland China: An
Observational Report

I. Preface
Every person has human rights (also known as fundamental rights or
national rights) from birth, without exception. These rights are intrinsic to
humanity. Everyone should have them. No person may infringe upon or deny
the rights of another. They do not vary with respect to social class, race, region,
environment, or time. They are the foundation for a society based on equality. If
we wish to make human rights an everyday reality, we must consider them not
only a value but also a way of life. There must be mutual interaction between
individuals and community and between individuals and the“state machine.＂If
the members of a society and the state appreciate and recognize these rights, they
can be codiﬁed in law. These laws may then be the basis for petition and redress
of rights and provide for concrete protection and safeguards of human lives.
1. The Core Value of Human Rights
Article 1 of the Universal Declaration of Human Rights establishes that
“all human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a
spirit of brotherhood.＂This very clearly expresses that freedom and equality
are fundamental values of human rights. It also guarantees equal freedom for
everyone, which liberal philosopher John Rawls considers the principle for
establishing regimes and the realization of justice.
Many countries express respect for human rights in their constitutions;
for example, Article 1(1) of the Basic Law of Germany states that“human
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dignity shall be inviolable. To respect and protect it shall be the duty of all state
authority.＂Article 13 of the Constitution of Japan stipulates that“All of the
people shall be respected as individuals. Their right to life, liberty, and the pursuit
of happiness shall, to the extent that it does not interfere with the public welfare,
be the supreme consideration in legislation and in other governmental affairs.＂
While human rights are not mentioned in the original Constitution of the United
States of America, they are the basis of its ﬁrst ten constitutional amendments,
passed simultaneously and known as the Bill of Rights. These amendments
deﬁne the basic rights people should enjoy and became a source document for
other countries' constitutions.
Generally speaking, every country's constitution uses the terms“human
dignity＂and“the dignity of the individual＂to indicate the core concept of
human rights. That is, the core value of human rights is the protection of each
person's dignity. The“individual＂referred to here is not an abstract, generalized
person, but rather a concrete, living being. On one front, individualism opposes
the sacriﬁce of others in the pursuit of beneﬁt for oneself; on another, it denies
the sacrifice of the individual for the group that is the logical conclusion of
collectivism. Everyone has an autonomous personality and deserves equality and
respect. Hence, human dignity represents the independence and autonomy of
everyone's personality, equality, and respect; this is the deﬁnition of equality and
freedom.
The term is“human rights＂because everyone has these rights by virtue
of being human. This has two key levels of meaning: ﬁrstly, these rights come
without preconditions and are one's own irrespective of one's living environment
or personal circumstances. Secondly, this unconditional natural endowment
requires that everyone receive the treatment a human being deserves. These
characteristics—universality and morality—are fundamental to rights. This is
also why human rights are universal values.
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In the political and legal world, these qualities are best expressed in the
concept of“rule according to a higher law.＂This signiﬁes that only by satisfying
higher principles like fairness, morality, and justice can the law be executed. In
legal practice, the higher law is reﬂected in the concept of the“rule of law.＂The
concept of the“rule of law＂indicates that society must provide frameworks and
formulae for seeking justice while protecting the substantive individual rights
of relevant freedoms, human rights, and democracy. The rule of law, in legal
reasoning, recognizes natural rights, and provides the legal basis for the rights
guaranteed by constitutional government. Human rights display the spirit of
universality through constitutional government and the rule of law.

1

2. Global Governance and the Development of Human Rights
From the perspective of global governance, in the age of globalization,
human rights are becoming more and more of a global question. Realizing and
protecting human rights is an especially important part of global governance.
Global governance has two applications for the protection and development
of human rights: firstly, protecting democratic rule of law and civil rights, so
one can say it promotes the realization of human rights; secondly, weakening
the authority of sovereign states, with international organizations gradually
intervening in nation-states to influence their human rights protection and
development.
Hence, a systematic inspection of global governance and human rights and
the inspection of the real state of human rights from the viewpoint of global
governance are very significant for the establishment of human rights theory,
the protection and development of human rights, and the promotion of the
internationalization of these rights.
Mainland China has a large population, and its economic achievements
since opening its markets in the 1980s have been eye-popping. Its human rights
record, however, has been continuously denounced by relevant international
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organizations. Human rights are universal; national borders have no bearing
on them. Hence, no government should obstruct international observers under
the premise that human rights is an“internal political matter＂and that they are
engaged in foreign intervention. As members of a global community, we should
not only strictly watch over our own countries' rights regimes but also use the
same standards to assess the circumstances of our neighbors abroad. That is the
purpose of this report.

II. Political Human Rights Concepts and Indicators
The core values of human rights are humanity, dignity, and respect, and the
core values of humanity, dignity, and respect are found in self-determination.
The German scholar Albert Bleckmann explained the implications of human
dignity and self-determination for his country's Basic Law like so:“The core
condition of human dignity is that everyone should have freedom of conduct and
decisionmaking, and everyone should have the same freedoms. Hence, the Basic
Law's view of human nature is that equality and freedom of the individual signify
the freedom to develop one's own personality; that is, the freedom to decide one's
own way of life and future conduct.＂

2

Upholding human dignity and the freedom to develop one's personality is
also a core value of constitutional order. Respect for the freedom to develop one's
personality is thus built on a people's right to self-determination. It is necessary
to protect people's right to decide whether to disclose personal information, as
well as to what extent, when, how, and to whom. There should be awareness of
and controls on people's use of others' information. The right to correct erroneous
information is also needed. Simply put, the free development of the personality
involves guaranteeing citizens' right to make their own choices and attain selfrealization. This in turn means respecting the core values of human dignity.
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1. Stages of Human Rights Development
The scope of human rights encompasses every individual. The term
“human rights＂indicates that“every person is a human being and is entitled
to these same rights.＂Building on this principle, the international community
has recognized three types, or“generations”, of rights: civil and political rights;
social, economic, and cultural rights; and collective-developmental rights, which
include the rights to ethnic autonomy, economic development, and a healthy
environment.
The ﬁrst generation of rights was expressed in the United States' Declaration
of Independence (1776) and France's Declaration of the Rights of Man (1789).
These two documents fully reflect civil and political rights. They state the
government has an obligation not to infringe on the security and freedom of the
people in order to prevent the sacriﬁce of individual citizens for the sake of the
national interest.
During World War II, countries realized an international standard for human
rights was also necessary. Hence, the UN promulgated the Universal Declaration
of Human Rights in 1948.
The Universal Declaration of Human Rights was adopted December
10, 1948, during the third session of the UN General Assembly. It is the first
universal declaration of human rights in international society, and it has been
extremely important to the guidance and promotion of the rights of all mankind.
“All human beings are born free and equal in dignity and rights,＂the
declaration reads.“Everyone is entitled to all the rights and freedoms set forth
in this Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status.＂
These rights can be divided into two categories: civil and political rights
on one side and economic, social, and cultural rights on the other. The former
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include the right to life, physical freedom, protection from slavery and torture,
personality, equality before the law, the right to be presumed innocent, property
rights, the right to marriage and family, freedom of thought, conscience and
religion, the right of political participation and voting rights, and more.
The latter include economic, social and cultural rights, including the right to
work, receive equal pay for equal work, receive rest and regular paid leave, the
right to organize and form trade unions, the rights to education and social security
and adequate standard of living, the right to participate in cultural life, and more.
The Universal Declaration also establishes that rights and responsibilities cannot
be separated; hence, while a person enjoys his own rights, he must also respect
the rights of others according to the law and obey the needs of morality, public
order, and the general welfare.
The Universal Declaration of Human Rights is the ﬁrst time the peoples of
the peoples of the world have jointly declared their rights. It is widely considered
the international standard on the subject. The International Covenant on
Economic, Social, and Cultural Rights
and Political Rights

7

6

and the International Covenant on Civil

are important supplements to this document, as they codify

the contents of the Universal Declaration. Together, these three agreements
constitute the International Bill of Rights and mark humanity's entrance into a
new era in which every human being's rights are legally codiﬁed.
As mentioned earlier, not only civil and political rights but also social,
economic, and cultural rights are included in the Universal Declaration. These
three make up the second generation of human rights. They proceed from
the concept of social rights advocated by socialism. Socialism proclaims that
individual freedom“must be inside the framework of the society. This is what
social and economic rights are. Emphasis is placed on elements of social welfare,
like health insurance, employment opportunities, living conditions, and universal
education. These rights are not only advocated but also implemented.＂In order
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to harmonize the two major camps of liberalism and socialism, the UN placed
these rights inside the Universal Declaration.

8

The third generation of rights, including ethnic autonomy and the right to
economic development, are closely related to developing countries. Around the
1960s, these nations declared that they had lost their sovereignty under the threat
of colonialism and that their people had been forced to struggle at the brink of
poverty. The declarations of the ﬁrst and second generation of rights did not have
much meaning for them, they argued, and they would only be able to appreciate
more rights if their ethnic autonomy and right to economic development were
newly affirmed. Hence, on December 4, 1986, the UN finally ratified the
Declaration on the Right to Development to protect the third generation of rights.
2. Human Rights Indicators
There are now international indicators of human rights available for public
references, such as Freedom House's Freedom in the World survey

9

and the

United Nations Human Rights Indicators.
Freedom House scores countries on two indices: political rights and civil
liberties. The former includes assessments of three categories—Electoral Process,
Political Pluralism and Participation, and Functioning of Government—and the
latter, four: Freedom of Expression and Belief, Associational and Organizational
Rights, Rule of Law, and Personal Autonomy and Individual Rights.
The UN measures 12 rights: the rights to life, liberty and security of
person; adequate food; enjoyment of the highest attainable standard of physical
and mental health; participation in public affairs; education; adequate housing;
social security; work; freedom of opinion and expression; fair trial; and the right
not to be subjected to torture or to cruel, inhuman, or degrading treatment or
punishment.
Political human rights include at least the following: freedom of speech,
teaching, writing, and publication; the right to privacy in spoken and written
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communication; freedom of religion and faith; the right to personal liberty (such
that no one will be arrested and detained without due process of law); freedom of
assembly, association, and demonstration; freedom of residence and movement;
equal right to political participation; laws assuring fair election of the best and
brightest; the neutrality of civil and military officials; and the right to clean
government.
The development of human rights and that of Western democracy, or more
broadly speaking, Western government, have been closely related to each other.
If one reads this analysis of the development of human rights in mainland China
from the standpoint of western democratic standards, China's shortcomings will
be readily apparent. Likewise, if one reads it from the standpoint of a country
not practicing Western democracy, some problems of usefulness or institutional
differences may emerge. This report consists of observations on aspects of
human rights which are highly valued by the international community, including
but not limited to the rights to freedom of speech, personal freedom, life, ethnic
autonomy, political participation, and clean government. These freedoms are
all considered fundamental. Actual events are presented to corroborate all
arguments, and the year's major cases are described to heighten understanding of
the state of political human rights in China last year.

III. Analysis of Political Human Rights in Mainland China in
2012
1. Freedom of Speech
(A) Political prisoners arrested for their words
Freedom of speech is a fundamental human right, but in mainland China,
people are still often deprived of their freedom of speech. Besides being arrested
and detained, many of these citizens are charged with inciting subversion against
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state power. In other countries, such cases are often called“political crimes＂;
they typically do not exist in democracies, because such words are thought to be
within the bounds of freedom of speech.
Recent political prisoners include Gao Zhi-sheng, Hu Jia, Zhang Lin, Li
Tie, Yang Zai-xin, Chen Guang-cheng, Cao Hai-bo, Zhu Yu-fu, and Liu Xiao-bo.
According to Human Rights Watch's 2012 World Report about the state of human
rights across the earth, in 2011, at least 34 Chinese journalists were sentenced
to prison for“inciting subversion against state power＂or“leaking secrets＂.

10

Below are the declared crimes and prison term lengths of some Chinese human
rights activists.
Human Rights Defenders Imprisoned for their Speech
Political Prisoner

Conviction

Jail Sentence

Gao Zhi-sheng

Inciting subversion against state power

3 years

Hu Jia

Inciting subversion against state power

3.5 years

Zhang Lin

Inciting subversion against state power

5 years

Li Tie

Subversion against state power

10 years

Hada

Plotting subversion and secession

15 years

Yang Zai-xin

Obstruction of justice

House arrest

Chen Guang-cheng

Damaging property and organizing a mob
to disturb trafﬁc

4.25 years

Cao Hai-bo

Subversion against state power

8 years

Zhu Yu-fu

Inciting subversion against state power

7 years

Ren Jian-yu

Inciting subversion against state power

2 years of labor

Many of these individuals were arrested for essays they posted online.
Cao Hai-bo (age 27), for example, was a worker in Kunming who opened an
Internet café. He wrote about how mainland China should embrace democracy
and undertake political reforms, and he used the instant messaging service
Tencent QQ to establish the Zhenhua “Shake
(
Up China＂) Group, where he and
other young people discussed policies. In October 2011, he was arrested in his
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registered hometown of Yancheng, Jiangsu. According to United States' Radio
Free Asia, his wife Zhang Nian said that from the beginning of his prosecution to
the judgment, the Kunming Intermediate People's Court never contacted her. That
court sentenced Cao to eight years in prison for subversion against state power,
informing his lawyer Ma Xiao-peng of the decision by telephone on November
1, 2012. Ma said he is not sure why Cao was convicted of this crime because the
court has not sent him a copy of its judgment.

11

(B) Online freedom of speech narrowing
The 18th Party Congress led to stricter controls on online freedom of speech.
Many keywords and search terms were censored and blocked, and media releases
about the Bo Xi-lai case were tightly controlled.
For example, the People's Daily posted an editorial by the director of the
Political Department of the Second Artillery Corps advising“Do not gossip or
make irresponsible remarks to your team or group.＂The International Federation
of Journalists Asia-Pacific stated that“the Media has a duty to report and
investigate [cases such as Bo Xi-lai's], rather than merely republish information
released by authorities.＂
On March 30, the Beijing Public Security Bureau (PSB) announced that
since mid-February, it had undertaken“spring cleaning＂on online information,
arresting over 1000“criminal suspects＂and deleting over 208,000“illegal
messages＂in the process.

12

State meetings on preserving stability prior to the

Party Congress were held everywhere. In August, the Beijing PSB launched
another two-month campaign to tighten control on the media, in the cultural
sphere, and on online communications. Controls on online freedom of speech are
clearly visible in China.
(C) The Chen Guang-cheng Case
The Chen Guang-cheng case became an international cause célèbre. After
the blind human rights lawyer exposed in 2005 that the local government had
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used inhuman methods to administer China's population control policy, including
forcibly aborting pregnant mothers' children without consent, the government
took revenge on him.
In August 2006, the People's Court of Yinan County in Shandong Province
sentenced him to four years and three months in prison for“intentionally
damaging private property and organizing a crowd to disrupt trafﬁc＂. After he
was released from prison in September 2010, the local authorities placed him, his
wife, and his daughter and son under indeﬁnite house arrest in Linyi, Shandong.
In April 2012, however, he escaped and called for prosecution of the local
ofﬁcials who illegally detained him as well as a guarantee of his family's safety.
Most of Chen Guang-cheng's complaints are directed toward grassroots
officials with very little involvement in national politics. After he escaped
Shandong, however, the U.S. government took him under its protection.
Chen says that the Chinese government has not fully restored his freedom
as it promised to. In the May 4 morning edition of the Washington Post, he
said Chinese security personnel did not allow American diplomats to visit him
in Beijing's Chaoyang Hospital. Hence, it is thought that the Chen Guangcheng case could have influenced the already somewhat unstable China-U.S.
relationship.

13

2. Personal Freedom
(A) The Criminal Procedure Law's“Conditions for Non-Notiﬁcation＂
The political crimes listed often constitute not only violations of freedom
of speech but also violations of personal freedom. To guarantee this freedom,
the state must obey“due process of law＂when placing external controls on a
person's body, which means following all domestic laws that provide rights or
privileges to individuals, not just one of them or a part of them.

14

This principle

gives individuals a great deal of power to resist state or agency violence and is a
very important element of a democratic system of law.

©

2012 by Taiwan Foundation for Democracy

Political Human Rights 73

Two principles of due process are the following: (1) any citizen accused of
a crime or having a compensation claim made against him must be notiﬁed. (2)
Before a citizen is deprived of freedom or property, he must have the opportunity
to answer the charges against him.
Personal freedom is a fundamental human right. Most“political criminals＂
deprived of their freedom of speech, however, were neither arrested nor detained
lawfully.
At the Fifth Session of the Eleventh National People's Congress on March
8, 2012, Standing Committee Vice Chairman Wang Zhao-guo explained that a
major point of a pending draft amendment to the Criminal Procedure Law was
the reform of conditions and procedures for arrest and residential surveillance
such that following coercive measures, each arrestee's family must be informed
of the reason for his arrest and the place of detention within 24 hours.
The two conditions under which a suspect's family may not be informed
of his arrest are (1) inability to contact them and (2) if notification would
impede investigation for serious crimes such as threatening national security or
involvement in terrorism.
The draft amendment attracted attention and concern from legal experts, as
human rights lawyer Gao Zhi-sheng, Nobel Peace Prize winner Liu Xiao-bo, and
others had all originally vanished without a trace. The deﬁnition of“impeding an
investigation＂is vague. Activist and former house arrestee Hu Jia called the new
Article 73 a“KGB ordinance.＂

15

It became known as the“conditions for non-

notiﬁcation.＂
Although the second draft of the article placed more limits on police power,
it still allowed secret arrest. The“conditions for non-notification＂also permit
PSBs to place suspects of threatening national security, terrorism, and ﬂagrant
bribery under“residential surveillance＂, or house arrest.
The amendment was ratiﬁed at the close of the congressional session with
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2712 votes in favor, 109 against, and 35 abstentions. It is worth watching whether
this provision can be used to crack down on dissidents.

16

(B) Excessive use of force by Chengguan
China's City Urban Administrative and Law Enforcement Bureaus,
or Chengguan, are frequently criticized by the Chinese people. They were
established in 1997 by the Communist Party of China (CPC) for the stated
purpose of helping local law enforcement stabilize cities which had large waves
of unemployed people laid off by poorly-performing state enterprises move in
to look for work. The first bureau was set up in Beijing's Xuanwu District on
an experimental basis and had 100 members. By the end of 2005, however, 308
cities already had Chengguan agencies; come July 2010, there were 6,200 such
agents in Beijing alone. Over the past decade, Chengguan have taken advantage
of the rapid growth of CPC agencies devoted to maintaining stability to increase
their numbers exponentially.
According to the CPC, China spent US$110 billion on domestic security in
2012, 12 percent more than the year before. Chengguan are meant to handle noncriminal cases, but drunk on power, they have run amok. They wantonly assault
and unlawfully detain citizens. They do not maintain stability; they intensify
social tensions.
China does not monitor or regulate the privileges and behavior of the
Chengguan, nor is there a code in place to do so. Chinese legal scholars
and academics believe that the CPC should codify abuses of Chengguan
power and undertake a comprehensive reform of the institution. Some cities
have already moved to limit their power in response to popular discontent,
including prohibiting“excessive use of force＂. Without central intervention,
however, Chengguan abuses have already instigated public anger and even the
reciprocation of force.

18

In anticipation of the 18 th Party Congress, the CPC undertook a
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“stabilization＂campaign and limited citizens' rights to written petition.

18

In

April 2012, over 200 Shanghainese who had gone to Beijing to petition the
government were forcibly taken to a black jail in Jiujingzhuang by a mass of
policemen and Chengguan. When 69 of them reportedly held a hunger strike,
they were beaten by the police, with 3 suffering serious injuries.
Another group of about a dozen petitioners who went to Tiananmen Square,
unfurled banners, and distributed leaflets to protest the Shanghai Municipal
Court's trampling of the law was forcibly taken away by police; 5 of them, each
more than 60 years of age, disappeared after they were sent back to Shanghai.

19

3. The Right to Life
(A) Coerced Abortions under the One-Child Policy
A signiﬁcant right-to-life case occurred in June 2012, when Feng Jian-mei,
a woman in Yuping Village, Zengjia Township, Zhenping County, Ankang City,
Shaanxi Province who was more than 7 months pregnant, had her pregnancy
forcibly terminated on June 2 because it violated the country's family planning
policy.
Feng, who is 23, had already given birth to a daughter in 2007. When the
local Family Planning Bureau found that she was pregnant again, could not
afford to pay the 40,000 RMB penalty, and did not have a foster family for the
child, it forced her to sign and thumbprint forms agreeing to an abortion.
The Zhenping County Population and Family Planning Bureau announced
on its ofﬁcial website that Feng freely accepted the termination of her pregnancy
after repeated ideological work by relevant cadres.
Reports quote her saying that 20-30 county cadre members put clothing over
her head and forcibly transported her to the county hospital, where the abortion
was performed.
After the case became a national scandal, the bureau gave Feng and her
family 70,000 RMB as compensation for its actions.

20
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According to China's family planning policy, if a couple has more children
than legally permitted, it must pay a penalty. This was previously directly called
an“excessive birth fee＂but now it is labeled a“social support fee＂. This is
because the country's human rights record came under criticism when it joined
the WTO; the new name was meant to show greater respect for reproductive
rights.

21

Mainland China's one-child policy has been in effect for over 30 years now.
Although it has curbed population growth, many cadres, especially in agricultural
villages, use illegal coercive measures to force abortions. This has aroused great
public anger for years.
The Feng Jian-mei case led to renewed calls within China for the end of
the one-child policy. Three researchers for the Development Research Center of
the State Council, a state think tank, wrote an editorial for the China Economic
Times recommending that the policy be quickly adjusted to allow every family
two children. Following that, 15 Chinese legal and demographic scholars sent
a joint letter to the National People's Congress calling for the Population and
Family Planning Law to be amended to eliminate fertility restrictions.

22

Ofﬁcials

have not yet responded to these opinions.
(B) Body Doubles for Executions
Another Chinese right-to-life issue is the use of substitution of a different
person to be executed in a condemned man's place. According to a Xinhua report,
many of the people put to death in the nation's detention centers are not the
actual people who received the death sentence, but rather others chosen to take
their places. This situation has become serious throughout the prison system and
especially in the north.
A knowledgeable former prisoner reportedly revealed that 100,000-300,000
RMB is enough to pay the authorities to find someone to take a death row
inmate's place. Most of the substitutes come from the bottom of society—farmers
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and migrant workers—while some are illegally arrested students of Falun
Gong.

23

4. Ethnic Autonomy
(A) Problems in Tibet and Xinjiang
Incidents in Tibet and Xinjiang frequently make international headlines.
They involve complex ethnic autonomy issues as well as religion.
In the last two years, the number of self-immolations in Tibet, Qinghai, and
Sichuan has attracted international media attention. According to an advocacy
group, in 2011 nine monks and two nuns self-immolated in Sichuan to protest the
government's suppression of Tibetan Buddhists. At least seven of them perished.
Free Tibet, an advocacy organization based in London, says that according to
eye-witnesses, a man set himself aﬂame while approaching Geer Deng Temple
and shouted slogans calling for the Dalai Lama to return there.

24

Radio Free

Asia in the U.S. reported that the afternoon of November 12, Nyangchag Bum
self-immolated in a school while repeating slogans such as“I pray for the Dalai
Lama's immortality＂and“Tibet must be free!＂Over 70 Tibetans are known to
have self-immolated in recent years.

25

This is a new kind of Tibetan uprising. If China does not change its religious
policies, it will continue. Why have Tibetans adopted a protest method as
extreme as burning themselves alive? According to Columbia University Modern
Tibet Studies Program director Robert Barnett, Tibetans could have been inspired
by news of the Arab Spring. In addition, they could see it as an expedient way to
protest without causing mass bloodshed.
In 1994, the CPC declared the Dalai Lama an enemy of the state, put
ideological and Chinese-language education into overdrive, and began rapid
economic development. Tibetans reacted violently, and sequelae of these
policies have continued to fester. Forced movements of herdsmen and excessive
cultivation and deforestation have also inspired popular resistance.
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Yet the CPC is still uncompromising on core issues like the authority of the
national government.

26

Hence, advocates of Tibetan or Xinjiang independence

and those who call for a high level of ethnic self-determination can be charged
with“inciting subversion against state power＂. For example, Hada, who
created the Southern Mongolian Democratic Alliance and advocates“Southern
Mongolian self-determination＂, was in 1996 imprisoned for 15 years for“plotting
subversion and secession＂. He has been under house arrest since he completed
his prison term in 2010.

27

(B) Restrictions on Religious Freedom
These controversies also involve freedom of religion. Mainland China
prohibits Xinjiang students and civil servants from observing Ramadan, a
cause of public discontent in the west of the region. During Ramadan, local
governments implement a special“safety and stability action plan＂. They
demand that agencies and schools uphold the Ramadan ban and not go to
mosques.
The Zonglang Township, Kargilik County government reportedly declared
that officials should promulgate the Ramadan stability policy, and that cadre
members, government workers (both active and retired), and students could not
participate in any Ramadan activities. Uyghurs online said that Wensu County
introduced a letter of commitment for employees of private enterprises on ten
prohibited activities. These included taking work off on Ramadan, putting up noalcohol signs, and posting publicity pictures with religious overtones. A Uyghur
rights group made up of exiles said that these policies will backﬁre by pushing
citizens to resist Chinese rule.

28

Any discussion of religious freedom must also address Falun Gong's
treatment. According to Amnesty International, since 1999 the CPC has
persecuted practitioners of Falun Gong, using aggressive re-education, extralegal
threats, improper detentions, and forced labor, among other tactics.
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In 2012, there were many reports of living Falun Gong practitioners having
their organs harvested and sold. An expert scholar led a discussion about this
practice in a hearing held by the European Parliament.

29

5. Political Participation
The right to political participation refers to the degree of freedom citizens
have to legally participate in national life—here, primarily political life, so this
right is usually referred to as political rights or political freedom—and its most
important element is the right to vote and stand for election. These are also
important indicators of how democratic a nation is.
In Xinyu City, Jiangxi Province, three people who stood for election to
the National People's Congress last May as independent candidates—Liu Ping,
Wei Zhong-ping, and Li Si-hua—have reportedly been oppressed ever since, for
nearly a year: they have been beaten by several people, and their property has
been stolen.
After Li reported such incidents to the Zhushan police station, he was told
that these were criminal cases, and he should report to the criminal investigation
department. The Yushui Criminal Investigation Division, however, told him that
his trials did not qualify as robbery and kidnapping because“you shouldn't have
taken these photographs in the ﬁrst place.＂
Asked why the three continue to suffer so greatly, Li told the Voice of
America,“Since we stood for election, Xinyu has become a talking point in the
nation and the world. They may think we gave them a dilemma, and that's why
they've put so much pressure on us. They painted our participation in the May
election as a terrorist incident. Officers, armed police, and militia took to the
streets to intercept election ofﬁcials.＂
Liu, Wei, and Li say that as soon as the National People's Congress and
Chinese People's Political Consultative Conference and related activities
were held, their freedom was restricted and their personal safety threatened.
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They are now preparing to sue their local PSB, subdistrict office, and related
administrative agencies in court.

30

6. Clean Government
In Lianjiang Township, Mingshan County, Ya'an City, Sichuan Province,
ofﬁcial graft of the money from the government's earthquake poverty alleviation
fund instigated an April 25, 2012 protest by over a thousand citizens. They
besieged the township ofﬁce, smashing its tables, chairs, and other items.
That afternoon, hundreds of armed police violently dispersed the crowds.
Villagers were blinded, and a pregnant mother was wrongfully injured. On the
26th, a number of other township ofﬁces were also besieged, and a large number
of armed police were sent by Chengdu and Ya'an city governments to control the
populace.“People opened information boxes and saw all the places the money
was going, all the corruption,＂one villager said.“It all went to ofﬁcials´families
and relatives, as much as 100,000 RMB for each one. That's why all of us are so
angry.＂

31

Transparency International, an NGO which surveys official corruption,
released its 2012 Corruption Perceptions Index in December. It scored 176
countries on a scale of 0 (highly corrupt) to 100 (very clean). The level of
corruption in mainland China leapt off the page once again. Its score was 39,
placing it 80th of all countries. While new chairman Xi Jin-ping has repeatedly
called for a clean government, China's ranking fell ﬁve places last year.

32

IV. Investigation of Communist Authorities’ Political Human
Rights Reforms
The above reports show that the development of human rights in mainland
China is far from ideal. The government's advances on human rights in 2012,
however, also need to be understood and observed.
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Firstly, the Supreme People's Procuratorate announced on November 22
that prosecutorial rules of criminal procedure were amended in accordance with
the Criminal Procedure Law, which was itself amended. The term“respect for
and protection of human rights＂was added to the Criminal Procedure Law; to
prevent torture to extort confessions, the law declared that“no person should be
forced to prove his guilt＂; and to address problems with the defense system,
illegally obtained evidence could no longer be used in court.
The Supreme People's Procuratorate's Law and Policy Research Office
stated that punishing criminals and protecting human rights must be given
equal importance, as must strengthening legal supervision and strengthening
self-supervision. The new Criminal Procedure Code established more concrete
regulations on residential surveillance and expropriation and technical
investigations and demanded strict examination and approval procedures to be
carried out.

33

Secondly, the CPC Central Commission for Discipline Inspection issued
a notice for how discipline inspection agencies can put the spirit of the 18th
Party Congress into practice. It emphasized that corrupt individuals should
have nowhere to hide within the party.

34

Obviously, since mainland China

lacks democratic oversight and balance of power, it remains to be seen whether
increased self-governance will successfully clean up the CPC.
Thirdly, the Deputy Minister of Health, Huang Jie-fu, said that in 3-5 years,
China's unusual method of primarily relying on executed criminals for organ
donations would change, and the country would swiftly set up another donor
system, which is already being test-run in 16 provinces and areas.
According to regulations promulgated in 1984, if no one takes responsibility
of a corpse or the deceased's family refuses to claim a corpse, or if a death row
inmate volunteers to donate his organs to a hospital or his family agrees to the
use of his corpse or organs, those organs can be used by hospitals. This system
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has always been highly controversial in other countries, however, because it is
hard to guarantee the prisoner truly desired to give up his organs.
In 2007, China adopted an ordinance to regulate illegal human organ
transplantations. Deputy Minister Huang says that the government has already
revoked the licenses of six hospitals and 16 doctors which carried out illegal
transplants. The Ministry of Health has declared that 163 hospitals are qualiﬁed
to perform transplantations; in other words, other places carrying out such
procedures are illegal.
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Fourthly, the State Council Information Office on June 11, 2012
promulgated the National Human Rights Action Plan of China (2012-2015).
This is the nation's second plan on human rights. Its five sections are titled
“Economic, Social and Cultural Rights＂;“Civil and Political Rights＂;“Rights
of Ethnic Minorities, Women, Children, the Elderly and the Disabled＂;“Human
Rights Education＂;“Fulﬁllment of Obligations to International Human Rights
Conventions, and Exchanges and Cooperation in the Field of International
Human Rights＂; and“Implementation and Supervision＂. In its Introduction,
the plan states,
[With this plan and] the implementation of the Outline of the 12th Five-Year
Plan for National Economic and Social Development of the People' s Republic
of China, the Chinese government combines its human rights endeavors with
economic, political, cultural, social and ecological construction. To satisfy the
aspirations of its people of all ethnic groups for living a better life, it continuously
prioritizes people's rights to subsistence and development, vigorously safeguards
and improves people's livelihood, spares no efforts to solve the problems of the
utmost and immediate concern to the people, practically safeguards the citizens'
economic, political, social and cultural rights and promotes social equity and
harmony, so as to ensure that every member of society live a happier and more
digniﬁed life…
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The objectives in the implementation of the Action Plan are as follows:
1. Providing comprehensive protection to citizens' economic, social and
cultural rights...
2. Providing effective protection to the citizens' civil and political rights
according to law... Endeavors will be made to develop socialist democratic
politics to expand citizens' orderly participation in political affairs, and to ensure
people's rights to be informed, to participate, to be heard and to oversee…
3. Providing full protection to the lawful rights of ethnic minorities, women,
children, senior citizens and the disabled...
4. Conducting extensive education in human rights...human rights
knowledge will be publicized throughout the society to enhance the citizens'
awareness in this respect…
5. Actively participating in international exchanges and cooperation on
human rights: China will conscientiously fulfill its obligations to international
human rights conventions, take an active part in the work of the United Nations
human rights mechanisms, and continuously conduct human rights dialogue,
cooperation and exchanges with other countries on the basis of equality and
mutual respect.
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In Section II(2),“Rights of Detainees＂, it states,“preventive and remedial
measures against extortion of confession by torture and collecting evidence
through other illegal methods will be enforced; and no one will be forced to
prove himself or herself guilty.＂

37

On December 12, 2012, the Fifth Beijing Forum on Human Rights was
convened. China People's Political Consultative Conference (CPPCC) vice
chairman Huang Meng-fu stated there that“guided by the implementation of
systematic planning and with broadening participation from every sector of
society, people are discussing and pursuing human rights with unprecedented
enthusiasm and conﬁdence…[Respecting and protecting human rights] is already
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an important element of the Chinese government's construction of political
civilization.＂

38

The implementation of such political rights reforms on the mainland,
however, must needs be observed.

V. Conclusion
A relatively special variable affecting human rights on the mainland in 2012
was the 18th Party Congress. In order to“maintain stability＂for this event, the
government restricted its citizens' political rights. Dissidents especially were
assaulted and monitored when the congress convened, Amnesty International
said. According to the group's statistics, from the beginning of September, at least
130 people were detained or had their activity restricted. Amnesty stated that the
police put activists under house arrest, forced certain individuals to leave Beijing,
and closed some social organizations' ofﬁces during this time.

39

It seems, however, that the CPC has begun to gradually change some of
its tactics in response to international pressure. It was once hostile to human
rights questions, saying they concerned matters of internal security and were
not appropriate for the country's circumstances. Now, however, the country
is proactively using its rising international status to advance arguments about
rights' connotations and norms. It not only has signed the two UN International
Covenants on human rights but also joined the UN Human Rights Council,
moves which it expects will improve its image in this regard.
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The National Human Rights Action Plan (2012-2015) represents an attempt
to advance the practice and protection of rights. However, there is feared to
be a huge gap between the plan's words and the country's reality, especially
with respect to the infringement of citizens' political rights. Nevertheless,
as a formality, at least, the country has signed the International Covenant on
Economic, Social, and Cultural Rights and the International Covenant on Civil
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and Political Rights. Hence, the state of political human rights in China must be
continually observed.
ROC President Ma Ying-jeou says that over the last 20+ years, China's
economy has grown astronomically; people's quality of life has markedly
improved; and the nation's overall competitiveness has risen“like steam＂daily,
but when it comes to human rights, the international community's impression of
China begins and ends with the Tiananmen Square Incident. Mainland China has
matured and moved toward diversity and an open democratic society, Ma said,
and addressing the scars from June 4, 1989, could be the first step to political
reform, helping to remedy other historical wounds and closing the gap between
the Chinese government and its people while burnishing the nation's international
image.

41

China´s online population and the speed with which it disseminates
information are quite surprising. If the government goes with the ﬂow, expands
political participation, improves rights protections, and treats dissidents well,
adopting necessary political reforms, it can not only meet people's expectations
for improvement but also help bolster long-term political stability.
Taiwan should continue to maintain good-willed concern for the development
of mainland Chinese democratic human rights. This is also the most effective
way to reduce the distance between the people on the two sides of the strait.
(Translated by William Franco;Reviewed by the Author)
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10 would be Human Rights Day. The year 1968, the 20th anniversary of
the Universal Declaration of Human Rights' passage, was later declared the
International Year for Human Rights.
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zh-tw/%E4%BA%BA%E6%9D%83
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The International Covenant on Economic, Social, and Cultural Human Rights
was adopted by the UN General Assembly on December 16, 1966, in its 21st
session, and passed to its member states for their own ratiﬁcation. It went into
force January 3, 1976. This covenant is the ﬁrst legally binding international
treaty to definitively address these rights and the first to cite the Universal
Declaration on Human Rights. It emphasizes that economic, social, and cultural
rights are equal in importance to civil and political rights and are inseparable
from them. It also establishes the right of national self-determination.

7

The International Covenant on Civil and Political Rights was also adopted
by the UN General Assembly on December 16, 1966, in its 21st session, and
passed to its member states for their own ratiﬁcation. This covenant stipulated
the rights and basic freedoms that individual citizens should enjoy, including
the following: the principal rights to life, liberty, and personal safety; people
may neither take slaves nor become slaves; freedom from torture; legal
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personality rights; the right to judicial remedies; freedom from arbitrary arrest,
detention, or exile; the right to a fair and public trial; the presumption of
innocence; freedom from arbitrary interference in one's personal or family life,
housing, or communications; freedom of movement; the right to a nationality;
marriage and family rights; the right to own property; freedom of thought,
conscience, and religion; freedom of opinion and expression of the same;
freedom of association and assembly; and the right to participate in politics.
8

Liu Wen-bin, The History of Western Human Rights: From the Magna Carta to
the UN Resolution on Kosovo, 2005.
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a bipartisan coalition of inﬂuential Americans (First Lady Eleanor Roosevelt
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countries' democratic development and protection of freedoms. Since 1972,
it has annually called together experts and scholars to evaluate all countries
and sovereign territories' political rights and civil liberties, each on a scale of
1 to 7. The resulting report, Freedom of the World, is one of the world's most
respected measures of whether a country is democratic or not. In the 1973
ranking covering 150 states and disputed territories, 43 were free, 38 partially
free, and 69 not free. In the 2013 ranking covering 195 states and disputed
territories, 90 were free, 58 partially free, and 47 not free.

10

BBC Chinese, 16 May 2012. http://www.bbc.co.uk/zhongwen/trad/chinese_
news/2012/01/120122_hrw_2012report_journalists.shtml,2012/5/16

11

“Cao Hai-bo sentenced to 8 years in prison for advocating for democracy
online.＂ BBC Chinese, 2 Nov 2012. http://www.bbc.co.uk/zhongwen/trad/
chinese_news/2012/11/121102_china_caohaibo.shtml
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“Zhou Yong-kang's reign of terror exposed: wild mass arrests to make citizens
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｀shut up.´＂ The Epoch Times, 1 Apr 2012. http://www.epochtimes.com/
b5/12/4/1/n3555552.htm%E5%91%A8%E6%B0%B8%E5%BA%B7%E6%
81%90%E6%87%BC%E7%BD%AA%E6%83%A1%E6%9B%9D%E5%85
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13

BBC Chinese, 31 May 2012. http://www.bbc.co.uk/zhongwen/trad/chinese_
news/2012/05/120502_china_cgc_commentary.shtml2012.5.31

14

“Due process of law＂ can be traced to Article 39 of the Magna Carta,
signed by England's King John at the behest of his feudal barons. It reads, “
No freemen shall be taken or imprisoned or disseised or exiled or in any way
destroyed, nor will we go upon him nor send upon him, except by the lawful
judgment of his peers or by the law of the land.＂

15

The KGB or “Committee for State Security＂ was the espionage and secret
police agency of the Soviet Union from 1954-1991.

16

BBC Chinese, 30 Mar 2012. http://www.bbc.co.uk/zhongwen/trad/chinese_
news/2012/03/120314_china_law_rights.shtml.2012/3/30

17
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18

The right of written petition is the right of a citizen to send a letter to any level
of government or government worker (particularly leaders) to report a problem,
offer requests and suggestions, and make appeals, claims, and/or accusations,
to prompt the relevant department to deal with or resolve the problem while
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answering the petition. Strictly speaking, this right is an extension of citizens'
rights to make suggestions, appeals, claims, and accusations. It is a remedial
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Judicial Rights
Kung-Chung Liu*

I. Preface
The Universal Declaration of Human Rights, and two other documents
derived from it—the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESC)—constitute the international standard on human rights. These
three documents stress that by human rights transcend national boundaries
,philosophical and religious beliefs need to be protected, regardless of the
political system of varioius countires. A wide variety of human rights are
recognized by these documents including legal rights, the right to life, property,
privacy, peaceful assembly, the right to change domiciles, religious freedom, the
freedom of political participation, the right to an education, work, and so on.
In order to evaluate whether nations have implemented the rights advocated
by these international agreements, U.S.-based Freedom House has developed
a set of human rights indices, and with the help from various experts from
academia, the media, and human rights groups, regularly releases reports on
various nations. Besides field investigation, Freedom House also uses news
reports and academic papers from at home and abroad (including reports from
NGOs and think tanks) as source material for its reports.

1

When it comes to the rule of law (in other words, human right under the
judiciary rights) under the judiciary, Freedom House has created for main
categories : (A) Is there an independent judiciary? (B) Does the rule of law
prevail in civil and criminal matters? Are police under direct civilian control?

*Kung-Chung Liu,Research Professor,Institutum
Iurisprudentiae,Academia Sinica.
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(C) Is there from unjustiﬁed imprisonment, torture war and insurgencies? (D) Do
laws, policies, and practices guarantee equal treatment and of various segments
of the population? Each of these four major categories is subdivided into between
5 and 7 minor ones.

2

This paper accepts as given the universal nature of human rights described
above, and proceeds to evaluate the state of Mainland China's human rights
under the judiciary in 2012. However, it does not use Freedom House's indices
to assign a under the judiciary score to Mainland China's human rights under the
judiciary. But like Freedom House this paper will examine China's legal system
and its practice. Its focus is on the following: (1) improvements in the legal
system; (2) implementation of basic legal rights; and (3) noteworthy legal cases.
As far as legal reform in China is concerned, the following points are made:
(A) The most important development has been the release of a white
paper on judical reform. In terms of capital punishment, after the penal code
was modiﬁed in 2011, China declares in the white paper intention of reforming
the nation's capital punishment system. In the future, stricter measures will be
adopted when issuing and carrying out the death penalty. In fact, fewer death
sentences have been carried out since 2007. China deserves praise for instituting
these changes. There is a controversial talk show in Henan province called
“Interviews before Execution,＂which interviewed more than 200 people on
death row during a period of more than ﬁve years. It has always had quite good
ratings. The show has led the audience to look seriously at the problem of the
death penalty. Many senior judges have indicated that China is moving toward
a system of“having fewer executions and being more careful in carrying them
out.＂
(B) When it comes to reforming criminal procedural law, phrases such as
“protecting human rights＂are gradually being worked into laws and statutes.
This, too, deserves commendation. In addtion, the law has also incorporated
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several modern legal ideas, such as the right of the accused to a lawyer and the
privilege against self-incrimination. But China still falls short of international
human rights standard in terms of regulations regarding secret detentions.
(C) When it comes to civil procedural law, the changes made by China in
environmental human rights have been a pleasant surprise. Even though China's
environmental protection in environmental human rights laws are still inadequate,
the nation now allows for the protection of environmental human rights through
appeals to the civil court system, which has proven to be an effective measure.
We can see from media reports that many courts have already implemented these
environmental protection laws.
(D) In terms of the“re-education through forced labor＂system (which
is similar to the Gangster and Hooligan that used to be found in Taiwan) and
psychological health regulations, we are pleased that China has now written
a new Mental Health Law. These law makes it clear that patients should be
committed to mental institutions voluntarily, and that several procedures need
to be undertaken before someone can be so committed against his/her will. To
prevent abuses, doctors no longer have the ﬁnal say. The re-education through
forced labor system has always been controversial. Consider for instance the the
recent“Re-educated Mother＂and the“Chongqing University Student as Village
Ofﬁcial" cases through forced labor. Faced with urgent pleas for reforms from
many different sectors, authorities in China announced in January 2013 that they
would abolish the re-education through forced labor system within the year. But
as of now the details of this plan are still murky forced.

3

Notwithstanding, a

huge step has been taken already.
(E) In terms of administrative procedual law reform, the main emphasis has
been on the obligation of executive branch leaders to respond to lawsuits. Some
local governments have even said that under certain legally deﬁned conditions,
the head of the executive branch or the person in charge of an executive-branch
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organization is obligated to appear in court. In cases where the executive branch
loses a lawsuit, the leaders of the losing departments can be held accountable
for their decisions. This measure will help to realize the ideal that the purpose
of the government is to serve the people. A few reports indicate that some local
governments are just paying lip service to this law. Yet a few failures should not
obscure the real achievements: these new measures help as a whole to protect the
rights of the people when it comes to administrative procedures.
(F) Reform of the annual review system of lawyers is an area where there
is still room for improvement. The purpose of the annual review system is to
ensure that the market for lawyers remains orderly, and that the quality of legal
services provided throughout the nation remains good. But in practice the annual
review system can have the effect of silencing lawyers. Lawyers make enormous
contributions to society as they help to protect the rights of the people; and it is
only right that they should be protected and accorded a certain amount of respect.
In addtion, the All China Lawyers Association should make the transition from
being a quasi-government organization to one that allows lawyers to regulate
themselves.
As for the implementation of fundamental human rights in the legal realm,
this report pays attention to four areas that have received extensive media
coverage: freedom of speech, fredom of the press, labor rights and the right to a
fair trial. The focus will be on whether there is redress through the courts after
one of these above-mentioned rights has been violated.
(A) When it comes to freedom of speech, the Chinese legal system continues
to maintain its traditional conservative stance. In only a few instances and those
who have been falsely accused ﬁnally released in the end. In general, the same
situation applies to freedom of the press. Judged by international human rights
standards, China still has room for improvement when it comes to freedom of
speech and freedom of the press.
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(B) But when it comes to providing aid to those whose labor rights have
been violated, the Chinese government has made a great deal of progress.
Farmers who are owed back wages, those who have been discriminated against
in the workplace, employees injured while at work, and laborers now routinely
win lawsuits against their disadvantaged .
(C) In terms of protecting a few isolated problems have been observed.
For instance, there was a case of a court altering records to make it look as if a
defendant had appeared in court, when in fact he had not. There was also the case
of a man who might still have been a minor when he committed a crime, but was
tried and convicted as if he was already an adult when the crime was committ. To
prvent similar cases from happening again, court ofﬁcials will have to be more
careful.
The trials of Bo Xilai and Ai Weiwei, which have lasted from 2012 into
2013, have received a great deal of international attention. This report, then,
will also focus on how these two cases have developed. The cases of Bo and
his wife, Gu Kailai, as well as Bo's former assistant, Wang Lijun, are all highly
political in nature, and it will not be easy for the judicial system to remain free
of all political inﬂuence. After Bo's arrest, his past record in ﬁghting crime has
also been questioned, including how the Li Zhuang case was handled under
Bo's watch. (Li Zhuang had been the defense lawyer for several men accused of
various crimes while Bo was still in power. He was arrested and put in prison on
charges of fabricating evidence and interfering with witnesses). Li Zhuang has
already appealed to China's highest court, the Supreme People's Procuratorate,
asking that his name be cleared. How his case turns out deserves our attention.
The same applies to Ai Weiwei's case as well.

II. Improvements in the Legal System.
During a conference held in January 2013, legal scholars from China said
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that improvements in the legal system should become a“point of entry＂for
reform of the political system. As there is a great deal of consensus over the need
for legal reform, and as legal reform may not have much impact on the political
realm, there is not much resistance to legal reform.

4

This paper will make a few

observations on China's reformation of its legal system.

i. White Paper on Judicial Reform
On October 9, 2012, the Ofﬁce of the State Council released a white paper
on“China's Judicial Reform.＂It was the first time that China has released a
white paper on the subject of judicial reform.

5

In terms of its content, the paper

has about 18,000 characters, and is divided into three parts: the preface, main
body, and conclusion.

6

What we are concerned with here are its statements on the death penalty.
According to Amnesty International, excepting China, a total of 527 people were
executed worldwide in 2010, compared with 714 in 2009. By comparison, the
number of people who are executed in China remains quite high. The Chinese
government still does not disclose how many people it executes every year, but it
has been estimated that several thousand people were executed in 2010.

7

There

are more than 60 types of crimes for which people can be executed in China,
including several non-violent crimes.

8

“Interviews before Execution＂is a well-known television program in
China, and ever since it was first aired in 2006 it has consistently drawn high
ratings. In the program, the host, Ms. Ding Yu, interviews inmates just prior
to their execution, with the vast majoirty of them having been convicted of
violent crimes. The show also records their final meetings with their families.
Since 2006, the program has conducted more than 200 interviews with those
on death row.

9

The program has been both praised and criticized. Some feel

that it exploits death-row inmates; others, that it is propaganda on behalf of
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the government, and that it has educational value. Still other say that it leads
the audience to think more deeply on problems of life and death.

10

Ms. Ding

herself feels that death-row inmates hope that their voices can be heard, and that
the program provides them with a platform that makes such a wish possible.

11

The British Broadcasting Corporation (BBC) has made a documentary on the
program.

12

China's capital punishment system is gradually changing, and this change
can be seen in the fate of Wu Yanyan, who had been sentenced to death but then
had her sentence reduced to“death penalty with dealyed execution,＂which was
in effect a reprieve.

13

Wu had been interviewed by Ms. Ding, and told her that

as a young mother she had been subjected to many years of spousal abuse at the
hands of her husband, whom she killed.
In considering her case, the Supreme People's Court took into account
the abuse that Ms. Wu had to endure. Indeed, this abuse was an important
reason why she was given a reprieve. Many senior judges in China believe that
China´s criminal justice system will experience profound changes in the future.
In fact, starting in 2007, when all death-penalty cases began to be handled by
the Supreme People's Court, the standards applied for the death pentalty have
become much more uniform, and the number of death penalty cases has been
declining annually.

14

The aforementioned white paper on judicial reform states clearly that
the number of cases for which the death penalty is applicable will be sharply
reduced. This is the same as saying that stricter standards will have to be
met before the death penalty can be carried out, or that the number of capital
punishment cases will drop. The white paper also mentions that China needs to
retain the death penalty, but that it will only be applied in a very small number of
cases of extremely serious crimes, and that the strictest measures will be adopted
before carrying out capital punishment.
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Prior to the release of the white paper, it was already stated in the 2011
Amendment to the Crimial Justice System (section eight) that the death penalty
would no longer be used for thirteen types of non-violent, economic crimes,
which used to account for 19.1% of all death-peantly cases. The amednment also
said that the death penalty would no longer be applied to those who were 75 and
above at the time of their sentencing. In addition, the amendment established a
reprieve system as well as a sentence-reduction system, thereby creating legal
and systemic conditions for reducing the use of the death penalty.

15

Currently cases in which the death penalty is applied are mainly those
involving murder, corruption, and organized crime. Some of the more notable
cases from 2012 are as follows:
a. On October 12, the Changsha Intermediate People's Court (of Hunan
province) announced its verdicts on a case involving 41 defendants, among
whom were Tang Junhui and He Jun. The court ruled that all 41 defendants
were guilty as charged. Tang Junhui, the leader of the group, was sentenced to
death for committing crimes such as participating in an organized crime ring,
intentionally inflicting bodily harm, and murder. He was also fined 400,000
RMB.

16

b. On October 15, the Bayan Nur Intermediate People's Court (of the Inner
Mongolia Autonomous Region), issued its first-instance ruling on the case of
Song Wendai, chairman of the board and CEO of the Inner Mongolia Pacific
Mining Co. Ltd. Also known as the“gold bandit,＂Song had been incidicted on
seven counts, including embezzlement of public funds and bribery. The court
noted that Song had been a public servant and entrusted with ofﬁcial duties, but
that he abused his position to embezzle and usurp for his own use public property
worth 65,045,702.31 RMB. It found that his was an egregious case and that Song
was guilty of corruption; he received the death penalty, was deprived of all his
political rights for the remainder of his life, and had all his personal property
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conﬁscated.

17

c. On November 28, the Jiangsu Provincial Supreme Court found that Wang
Furong, the manager and deputy CEO of the Taizhou Group of the New China
Life Insurance Company Ltd., was guilty of illegally obtaining more than 564.6
million RMB through financial fraud and embezzlement. After ruling that he
would have to serve a combined punishment for his several offenses, the court
pronounced the death penalty on him, though with a two-year delayed execution.
It also ruled that Wang would be deprived of his political rights for the remainder
of his life, and that all his personal property would be conﬁscated.

18

d. On November 30, a verdict was announced on the widely watched
Luoyang“sex slave＂trial. The Luoyang Intermediate People's Court (of Henan
province) ruled that defendant Li Hao was guilty of deliberate manslaughter,
rape, organizing a prostitution ring, illegally holding people against their will,
and illegally producing and selling pornography with the intention of enriching
himself. The court passed down a combined sentence on Li that resulted in the
death penalty. His accomplices received punishments ranging from three years to
suspended sentences.

19

e. He Liqiong had been in charge of the major clients services division of
the Chancheng District Postal Office, located in Foshan city. Either to pay off
her personal debts, or to make personal investments, between 2003 and 2009
she directed Chen Qili and others to use the name of the various postal ofﬁces
to acquire funds from 198 major clients. The funds amounted to 1.325 billion
RMB. In April 2009, the Foshan Intermediate People's Court ruled that He
Liqiong was guilty of such crimes as corruption, illegally obtaining public funds,
and intentionally hurting others. The court handed down a combined sentence
that resulted in a death sentence with reprieve. It also ruled that she would be
deprived of her political rights for the remainder of her life, and that all her
personal property would be consﬁscated. After the Supreme People's Court gave
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ﬁnal approval, He Liqiong was executed November 6 in Foshan city, Guangdong
province.

20

f. A young couple arrived in Wenzhou (of Zhejiang province) to make a
living. After being suborned by a drug dealer, they visited the cities of Shantou
and Dongguan (both located in Guangdong province) more than 10 times,
where they would purchase vast quantities of methamphetamines and heroin,
which they then hid in their apartment. In accordance with the drug dealer's
instructions, they would sell the drugs and hand him the proﬁt. Altogether they
sold 3,474.5 grams of methamphetamines and 2,721.5 grams of heroin. On May 7,
after buying heroin in Dongguang and methamphetamines in Shantou, they were
arrested by public security officials at the Wenzhou train station. One of them
was sentenced to death; the other was given a death sentence with reprieve.

21

Generally speaking, even though it has just been a short while since the
white paper was released, we can still observe that in practice China has already
begun moving in the direction of the goals outlined in the paper. In other
words, China is starting to apply the death penalty only in extreme cases where
individuals have committed crimes of a very serious nature.
Other reforms related to the death penalty include the following: when a
case is being reviewed by an appellate court, the proceedings must be open to the
public; when the Supreme People's Court reviews a death penalty case, it must
also question the defendant and his/her defense attorney; the Supreme People's
Procuratorate is entitled to give advice to the Supreme People's Court; and so on.

ii. Amendments to the Code of Criminal Procedure
In March 2012, during the ﬁfth meeting of the Eleventh National People's
Congress, the delegates voted to amend the Code of Criminal Procedure. Some
of the main amendements are as follows:
1. Putting human rights protection measures into law
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In Article Two of the Criminal Procedure Code, the words“respect and
protect human rights＂have been included. It marks the ﬁrst time that the nation's
branch law under the constitution has a clause protecting human rights.

22

2. In cases where suspects have been detained on suspicion of
endagering national security, family members need not be notified
Following the amendment, Article 88, Item 2, of the Criminal Procedure
Code now reads:“After a suspect has been detained, he/she must be transferred
to a prison immediately, within 24 hours of his/her detainment. Family members
of the suspect must also be notified within 24 hours—except in cases where
the suspect has been detained on suspicion of endangering national security or
terrorism-related activities, and where notification of family members could
compromise the investigation.＂Views are sharply polarized with regards to the
exception clause contained in the amendment. But at the very least, once the
possibility of compromising an investigation no longer exists, family members
should be notiﬁed within 24 hours.

23

3. Lawyers are now allowed to meet with suspects during the pretrial phase
Before the Criminal Procedure Code was amended, defense attorneys had
to go through an elaborate procedure if they wanted to review ﬁles or meet with
their clients prior to the start of a trial. With the new amendment, lawyers are
allowed to meet with their clients even during the investigation phase, and when
a case has been forwarded to the courts, they are allowed to review their client's
entire ﬁle.

24

After the amendment was passed, the prison management team of the
Beijing Municipal Public Security Bureau announced ways for family members
and attorneys to meet with suspects being detained in the city's 19 detention
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centers.

25

4. Rules against self-incrimination and for exclusion of unlawfully
obtained evidence
To prevent torture and forced confessions, the new code of criminal
procedure also stipulates the principle that“no one can be forced to prove
himself/herself guilty.＂In addition, the new code remedies certain problems
relating to China's criminal defense system, saying that unlawfully obtained
evidence cannot be used during trials. In response to these new measures,
the Supreme People's Procuratorate released on November 22 an amended
“Procuratorate Criminal Prosecution Principles (Trial Run).＂

26

iii. Amendments to the Civil Procedure Code
1. Malicious litigation is now a criminal offense
Article 112 of the amended Civil Procedure Code states that the people's
courts ought to reject the claims of these parties that maliciously collude with
one another in order to violate, through lawsuits or settlements, the legal rights
of others. The courts are also entitled to ﬁne or detain them. If crimes have been
committed by these malicious litigators, the courts are required to look into their
criminal responsibility.

27

2. Environmental lawsuits on behalf of the general public
Article 55 of the Civil Procedure Code includes provisions on environmental
lawsuits on behalf of the general public. However, the nation's environmental
protection laws, which are still in the process of being deliberated, still do not
include statements on environmental impact assessments, environmental rights,
and environmental lawsuits on behalf of the general public, all of which have
been shown, in individual cases, to be effective in protecting the environment.
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Since environmental protection laws are fundamental to the establishment
of a legal framework for environmental protection, environmental ministries
representing the government have already suggested that these laws be included
in the future.

28

Even though there is still room for improvement in terms of legislation,
when we examine actual cases, we ﬁnd that prosecutors throughout China have
already started initiating various lawsuits in this area. The various individual
enviornmental cases on behalf of the public interest have been reported in
the media; most of them can be called the first of their kind in their various
provinces. Some of these cases include the following:
(1) Zhejiang province
The Nanhu District Prosectuor (of Jiaxing city, Zhejiang province) brought
an environmental lawsuit case on behalf of the publc good against Jiaxing
Xin Cheng Renewable Resources Ltd., alleging that the company illegally
released and caused to be piled up sludge containing dangerous chemicals, and
that this sludge was released into rivers, causing the soil to become polluted
and endangering drinking water. The case was concluded September 5 via a
settlement.
(2) Fujian province
As plaintiff, the Procuratorate of Nanjing ﬁled a public interest lawsuit with
the Nanjing District Court, asking the court to take appropriate measures against
the defendnat for illegal mining activity. The defendant was asked to ﬁll twelve
craters on a mountain near Yongko village; the craters, caused by liquids used
during the mining process, made the mountain less stable and prone to landslides.
In addition to being ordered to ﬁll in the craters, the defendant was also asked to
repair damaged vegetation.

30

(3) Yunnan province
The Yiliang District Procuratorate not only brought criminal charges against
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the contractor of a sand company for illegally taking possession of farmland, it
also brought civil charges against the contractror, in the form of an environmental
lawsuit on behalf of the public interest. This was the ﬁrst time in the history of
the province that an environmental lawsuit on behalf of the public good had been
ﬁled.

31

(4) Jiangxi province
In October, the Zixi District Procuratorate (of Fuzhou city) acted as plaintiff
in bringing an enviornmental lawsuit on behalf of the public good against a
defendant who was alleged to have illegally caused harm to the district's ecosystem.

32

iv. Re-Education Through Labor
Ever since the re-education through labor system was approved by the
Standing Committee of the National People's Congress in 1957, legal experts
have had doubts as to whether it is in violation of the constitution. In 2007, much
interest in the system was again generated when close to 70 scholars asked the
National People's Congress to open an investigation into its constitutionality.
However, no real progress has been made since then.

33

Wang Gongyi, director

of the Judicial Research Institute of the Ministry of Justice, revealed during a
conference in Jinmen that more than 60,000 people are currently undergoing reeducation through labor. Since the system was implemented, he added, 300,000
was the maximum number of people underoing re-education through labor at any
given time, and 5,000 was the minimum number.

34

1. Notable Cases
Quite a few wrongful cases have occurred under the re-education through
labor system. The most recent one, which attracted widespread national attention,
involved Tang Hui, a mother from Hunan province whose daughter was forced to

©

2012 by Taiwan Foundation for Democracy

Judicial Rights 107

have sex and then sold into prostitution. Not happy with how her daughter's case
had been handled by the courts, Tang repeatedly appealed their verdicts. Finally
the Yongzhou Public Security Bureau of Hunan sentenced her to 18 months
of re-education through labor on the grounds that she had“caused a serious
public security disturbance.＂Widespread public anger ensued after her case was
commented on extensively on the Internet, and authorities in Hunan were forced
to rescind the order of re-education through labor. The courts also re-examined
the case involving Tang Hui's duaghter.

35

Another widely discussed case involved Ren Jianyu. After Ren graduated
from Chongqing University of Arts and Sciences in July 2009, he was assigned
by Chongqing City to serve as a village official in Yushan District, with his
position being equivalent to that of a public servant. Between April and August
of 2011, Yu criticized the government on numerous occassions on the Internet,
and as a result he was sentenced by the Chongqing Publilc Security Bureau to
two years of re-education through labor.

36

According to Ren's attorney Pu Zhiqiang, none of the evidence presented
by the Congqing Public Security Bureau showed that Pu committed the crime of
“inciting to overthrow the government,＂and yet the bureau asked prosecutors
of Chongqing city to arrest him on such a charge. On September 23, 2011, the
Chongqing city prosecutors said that Ren did not committ a crime and thus
refused to sign off on a warrant for his arrest. Under these circumstances, the
Chongqing Public Security Bureau ought to have released Ren; and yet it still
decided to send him to a re-education through labor camp.

37

Fortunately, after Ren served in the camp for little more than a year, in
November 2012 the Chongqing City Re-Education Through Labor Committee
felt that his case had not been handled properly and ordered that he be released,
thus restoring him to freedom. Ren had previously appealed his case through the
courts, but was turned down on the grounds that the time for appealing it had
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already expired.

38

2. The Attitude of the Authorities
During a news conference held after the release of the aforementioned white
paper“China's Judicial Reform,＂Jiang Wei, the leader of the Central Judicial
Reform Committee, said that the re-education through labor system was created
after approval by China's legislative bodies, and that it thus has a legal basis. The
system, he added, has had a positive effect, for it has helped to maintain social
order. He went on to say that of course some of the system's rules and procedures
are not without problems.

39

Meng Jianzhu, secretary of the Central Politics and Law Commission,
announced on January 7, 2013, during the National Political & Legal Work
Conference, that China would stop the Re-Education through Labor system
before the end of the year. Meng indicated that relevant motions had already
been submitted to the Standing Committee of the National People's Congress for
approval, and that before then there would be strict controls on the use of ReEducation through Labor.

40

v. Mental Health Laws
1. Notable cases
On June 15, 2012, the Intermediate People's Court of Zhoukou city of Henan
province announced its verdict, saying that the Henan Mental Health Hospital
had not followed relevant protocol in hospitalizing Wu Chunxia. The hospital
did not conduct a thorough examination of Wu's guardians or of the members of
the judiciary who had wanted her committed, the court said. Furthermore, the
hospital forced Wu to be hospitalized against her will even before conducting a
through investigation into whether Wu really had any psychological illnesses.
Because of the hosptial's negligence it was required to compensate Fu for
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violating her rights. The hosptial also had to compensate her for mental distress
in the amount of 100,000 RMB.

41

It was a ﬁnal victory fo Wu, who beginning in

December 2008 had done everything in her means to seek redress.
2. Legislation
With so many patients having undergone the process of“mentalization,＂
authorities in China have mounted a response. Twenty-seven years in the making,
the“Mental Health Law of the People's Republic of China＂was passed on
October 26, 2012, at the 29th session of the 11th Standing Committing of the
National People's Congress. Article 85 of the revised law will be implemented
starting on May 1, 2013. Prior to its implementation, the legal basis for the
enforced hospitalization of patients was Article 18 of the Criminal Law of the
People's Republic of China. In practice, however, local ofﬁcials had full authority
to decide whom to commit to a mental institution.

42

The first clause of Article 30 of the Mental Health Law establishes the
principle that patients should be hospitalized on a voluntary basis. This clause,
it is thought, will reduce the number of unjust hospitalization cases. To prevent
abuses from occuring, the law states that doctors do not have the right to decide
whether to committ a patient or not.

43

Instead, at least one of the following

conditions has to be met: (1) The patient must already have hurt him/herself, or
pose a threat to him/herself; (2) The patient must already have hurt others, or
pose a threat to the safety of others. In addition, the law states that the property
rights of mental health patients cannot be violated. It also states those found
responsible for abuses are legally liable for their actions.

44

vi. Amendments to Administrative Procedure Law
These amendements state that when various legal conditions have been
met, administrative personnel in leadership positions must appear in court. In
certain parts of the country, these changes have already been implemented. Take
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Nantong city of Jiangsu province as an example. On November 7, the city's
Rule of Law Committee issued a directive called“Regarding the strengthening
of the requirement for administravie personnel in positions of power to appear
in court.＂This directive says that if the following conditions are met, leaders
of the adminstrative branches of government are required to appear in court: if
an administrative unit was involved in five or more administrative court cases
the previous year, its leaders are required to appear during the first court case
of the new year; if an administrative unit is involved in an administrative court
case involving 5 or more plaintiffs, or if the unit is on trial in a combined case
involving 3 or more cases; if an administrative unit has lost a previous lawsuit,
and is on trail for another lawsuit of a similar nature; if an administrative unit
is involved in a lawsuit with major implications, one of a complex nature, one
involving large sums of money, or one which has to do with the general public
interest. In all these instances, the head of the administrative unit in question is
required to appear in court.

45

Similar rules are in place in Haian county in Jiangsu province. The Haian
County Party Committee stipulates that administrative leaders are required to
appear when any of the following four conditions are met: when court cases
of major importance, involving large groups of people, are being tried; court
cases in which administrative compensation is being sought; court cases that
administrative units lost during the same year; and ﬁnally, if an administrative
unit is involved in multiple cases, its leader is required to appear in court.

46

1. Statistics Regarding the New Law
Zhengzhou city (of Henan province) and Gansu province have not only
passed similar rules, they have also carried out research into how well the laws
are faring.
(1) Zhengzhou city
On May 23, 2012, the city government issued a directive entitled
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“Regarding the stregnthening of the requirement that the legal representatives
of administrative units appear in court.＂Then on July 5, the Zhengzhou city
government released a bulletin on 7 administrative leaders who had been
summoned to appear in court and failed to do so.

47

On October 27, during its

Thirteenth Standing Committee Meeting, the city passed a resolution entitled
“Demanding that the city's judicial units strengthen their resolve in asking
administrative leaders to appear in court,＂in which it is clearly stated:
“We resolve to establish a complete and strictly-observed system in which
administrative leaders are required to appear in court. The city government
instructs all relevant agencies to monitor whether administrative leaders faithfully
appear in court and to report on their ﬁnidings to the Standing Committee.＂
According to statistics compiled by the Zhengzhou People's Intermediate
Court, in the ﬁrst three quarters of 2012, out of 1,544 administrative court cases,
130 required high-ranking administrative leaders to appear in court, and 11
required senior administrative leaders. By comparison, between 2008 and August
2010, high-ranking administrative leaders appeared in only 3 court cases. In
2011, high-ranking administrative leaders appeared in only 43 cases, and senior
administrative leaders appeared in only 2. However, one reason for the number
of this sharp increase may be that Zhengzhou city has forcibly required highranking administrative leaders to appear in whatever is the ﬁrst court case his/her
administrative unit is faced with during any given year.
Even though in 2012 there was a huge increase, administrative leaders still
appear in fewer than 10 percent of administrative lawsuits. According to Zhang
Xiabing, presiding judge of the Zhengzhou City Gaoxin District Administrative
Court, the vast majority of cases have to do with the daily lives of the people; for
instance, the Zhengzhou City Department of Housing was sued more than 200
times last year. If high-ranking or senior administrative leaders were required to
appear in court for each and every one of these cases, they would have no time
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left for daily administrative duties.

48

(2) Gansu province
In December, the Higher People's Court of Gansu Province and the Gansu
Provincial Government Office released a joint report in which it was reported
that among the 14 cities and counties in the province, during 2011 administrative
lawsuits were concentrated in 6 cities and counties, namely Lanzhou, Tianshui,
Baiyin, Dingxi, Longnan, and Linxia, which together accounted for 71.1% of
the province's first-instance administrative lawsuits. Ranked by category, the
main types of administrative lawsuits involved issues such as land disputes, the
relocation of residents, various crimes, housing registration, labor and social
protection services, businesses, trafﬁc, and the environment.
The report also revelaed that the policy of requiring administrative leaders
to appear in court was not faithfully implemented. Most administrative leaders
asked lawyers or rank-and-ﬁle members to appear in court on their behalf, and
would only listen to summary reports afterwards. The report found that though
asking administrative leaders to appear to court could help to monitor the
administrative branch of government, implementing such a policy could run into
pratical difficulties, because most administrative leaders are against the idea,
have not changed with the times, and are boycotting the requirement. Thus, the
report suggests, if administrative units lose any court cases, an effort should
be made to determine whether the leader of the administrative unit in question
has any responsibility. This would be the same as creating a monitoring system,
and would prevent a good law from ﬁnally becoming nothing more than a mere
formality.

49

vii. The annual review system for lawyers
After a year and a half of turmoil and confusion, Liu Xiaobo, the“weiquan＂
(human rights protection) lawyer who once defended the dissident artist Ai
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Weiwei, was finally able to renew his attorney license in November 2012.
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According to Liu, he had a hard time getting his annual attorney license renewed
because he took on the highly sensitive case concerning the disappearance of
Ai Weiwei. Many lawyers share a similar problem, he added, and in the vast
majority of the cases it is because the lawyers are involved in highly inﬂuential
cases and have refused to obey orders given by related government departments.
If authorities ask lawyers not to take on a case, but they still do; or if lawyers are
asked to decline a (media) interview, but they still go ahead and accept it; then
these lawyers are liable to run into difﬁculties when the time comes for them to
have their attorney licenses renewed.
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In March and April of 2011, when Liu Xiaobo served as the defense lawyer
of Ai Weiwei, he granted numerous interviews to the international media; he also
posted blogs on his website questioning the tactics used by the police in their
investigation of Ai Weiwei. For these reasons he was summoned by the police
and detained; and in June, when Liu applied to the Beijing Department of Justice
to have his annual attorney license renewed, his request was turned down.
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The All China Lawyers Association is in fact a semi-official organization
directed by the government. Thus its members, including its president, are
appointed by the government. This enables the government to control lawyers.

53

According to the findings of Liu Sida, assistant professor at the University of
Wisconsin at Madison, there is a large degree of overlap between government
officials in the judicial branch of government and members of the All China
Lawyers Association.
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In 2010, the General Ofﬁce of the Central Committee

of the Communist Party of China and the General Office of the State Council
of the People's Republic of China forwarded a document entitled“Views of
the Ministry of Justice on Further Strengthening the Work Performance of
Lawyers.＂After this document (also known simply as“Document No. 30＂)
was forwarded, the All China Lawyers Association has taken on an ever stronger
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appearance of being a government organization. In Document No. 30, China's
lawyers are defined as“legal workers in a socialist society with Chinese
characteristics.＂Such a deﬁnition has been heavily criticized by scholars, for it
directly alters an earlier deﬁnition of lawyers, as described in the 2007 Law for
the Legal Profession, as“professionals working on behalf of their clients.＂
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Another issue that many lawyers feel is unfair has to do with the imposition
of fees in connection with the annual renewal of the attorney license.
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The

All China Lawyers Association signs off on the new attorney license only after
fees have already been paid; in other words, if no fees are paid, no new licenses
are issued. Both individual lawyers and law firms are required to pay this fee,
with the charge being 2,500 RMB per lawyer and 10,000 RMB per law firm.
However, it is not stated what this money is used for.
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Since the Chinese

government has issued strict orders prohibiting the Ministry of Justice from
wantonly imposing illegal fees on lawyers, the Ministry of Justice has transferred
the task of collecting fees onto the All China Lawyers Association.

58

Consider

Henan province for example: the ﬁnal“seal of approval＂is given in the name of
the All China Lawyers Association, but the entity collecting the fees is the Henan
Province Ministry of Justice.
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Li Subin, a lawyer, once sued the Henan Province

Ministry of Justice for illegally imposing a lawyer registration fee. Even though
he ultimately won his case, Li was ﬁred by the law ﬁrm he was working for, and
is now unable to practice law in Henan. After Li moved to Beijing, he found the
same problem there, only it was on an even wider scale: in Beijing city alone
there are nearly 20,000 practicing lawyers paying such a licensing fee.
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The legal system is an effective way of releasing some of the frustration
felt by the people, and lawyers that fight on behalf of the rights of the people
should be respected and protected. The annual license review system ought to be
reformed, for as it currently stands it makes lawyers fearful of speaking truth to
power, and thus deprives the people of an effective way of giving vent to their
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frustrations.
3. The Legal Implementation of Fundamental Human Rights
Now that we have examined the framework of the legal system, it is time
to observe the degree to which China respects, in actual practice, fundamental
human rights. This question will be answered by examining the situation as far
as it applies to four basic human rights: freedom of speech, press freedom, labor
rights, and litigation rights. These are the most basic and most important of all
human rights.
(i) Legal implementation of the right to freedom of speech
China's approach when it comes to freedom of speech remains as it has
always been—strict. This can be seen in the way in which Chen Pingfu and
Cao Haibo have both been charged with the crime of overthrowing national
sovereignty. Prosecutors have now withdrawn their case against Chen Pingfu, but
Cao Haibo has been sentenced to eight years in prison. Another case involves Liu
Futang, who wrote articles describing his personal views on the environment and
was subsequently charged with operating a business without a license. A third
case concerns Liu Zongkui, who was sentenced for being a gang leader—because
he supported local farmers in protesting against the building of a garbage dump
site.
1. The Chen Pingfu case
Between July 2007 and March 2012, Chen Pingfu published or forwarded,
through various websites such as Sohu, 34 articles with titles such as“Learn
from the People of Egypt: We Don't Want to be Fooled Again,＂
“Don't be an
Accomplice in our Education in Slavery,＂
“Chinese Characteristics: When
Leaders Create our Thoughts,＂
“When We Spurn Democracy and the Rule of
Law, All the People End up as Losers,“I Was Bullied in My Own Country, by
my Own Servants.＂Prosecutors alleged that through the Internet, Chen attacked
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the Communist Party and the government, and insulted and demeaned the power
of the government and the socialist system. Therefore, they added, he should be
charged with the crime of inciting to overthrow the government.
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However, his case caught the attention of human rights activists, the legal
profession, and the publilc at large. One after another members of the public
urged the government to protect Chen's right to free speech, which is guaranteed
to him by the constitution. Finally, on December 14, 2012, Chen's lawyers said
that prosecutors had dismissed all charges against him. This highly unusual move
by the authorities appears to have been made as a concession to enormous public
pressure.
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2. The Cao Haibo case
Cao Haibo was arrested by authorities in October 2011. They accused him
of hosting democracy forums on the Internet and of publishing various articles in
websites located outside of China. Cao was subsequently sentenced to eight years
in prison for the crime of“attempting to overthrow national soveieignty.＂
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3. The Liu Futang case
Prior to his retirement, Liu Futang had been the director of the Hainan
Forestry Fire Prevention Center. With his own money, he had several of his
articles on environmental protection printed, which he then gifted to his friends.
For this, the courts convicted him on December 5 of the crime of running a forprofit business without a proper license. He was sentenced to eight years in
prison and ﬁned 17,000 RMB.
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4. The Lin Zongkui case
Because he helped farmers surround a garbage dump site and the ofﬁces of
the county government, Liu Zongkui, a farming village cadre from Longchang
county (of Neijiang city in Sichuan province), was said to have“incited farmers
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who are unware of the truth.＂He was convicted of the crimes of being the leader
of an organized crime group and of causing premediated harm.

65

The courts

sentenced him to 18 years in prison and gave him a 3.5 million RMB ﬁne.
(ii) Legal Implementation of Freedom of the Press
Freedom of the press is closely related to freedom of speech. A government
that restricts freedom of speech will also attempt to restrict freedom of the press.
In China, two reporters from Hong Kong had their personal freedom curtailed
after they attempted to conduct interviews concerning the death of a rights
activist. Similar cases occur frequently in China, from which is clear that the
judicial branch of goverenment still has not relaxed its grip on press freedom.
On September 5, the two Hong Kong reporters arrived in Shaoyang city of
Hunan province in an attempt to ﬁnd out why rights activist Li Wangyang had
died. As a result they were detained for 44 hours, and local authorities forced
them to interview the husband of Li Wangyang's sister, as well as Li's personal
friends. One of the reporters said that after they interviewed Li's sister, his
sister's husband, and his friends, they were surrounded by more than 10 public
security ofﬁcials and plains clothes ofﬁcers, and that a tussle then ensued. The
two reporters were then detained in separate hotel rooms. At night, they would be
woken up after one or two hours, and be asked to provide information. Their cell
phones and cameras were also conﬁscated and searched. The next day they were
asked to interview the same people again, though under surveillance and with
the interviews being taped. The authorities said that the tapes would be shown
to those people from Hong Kong who came to Shaoyang to inquire about the
case.
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(iii) Legal implementation of labor rights
On the whole, China deserves praise for its handling of labor rights, for its
courts have for the most part ruled in favor of labor.
1. Back wages
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To put an end once and for all to cases where farmers are not paid back wages,
starting from as early as 2004 and 2005 the Chinese government promulgated
“Temporary Measures in the Construction of a System for the Payment of Field
Farmers´Wages＂and“Interpretation by the Supreme People's Court Concerning
the Examination of Applicable Legal Remedies with Regards to Construction
Contract Disputes.＂These two documents state that wages have to be paid
directly to the farmers themselves, and strictly rule out the practice of paying
wages to contractors. A great leap forward in the protection of labor rights was
also made in 2011, when the practice of“deliberately and maliciously not paying
wages＂was made a crime, violations of which can now result in a maximum
prison term of seven years. In addition, as the problem of not paying wages is
especially likely to occur in the construction industry, a security payment system
for the industry has now been put in place, stating that 2% of the construction
bidding contract sum must be placed in a security fund, which can only be used
for the payment of wages.
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2. The case of a taxi driver not being allowed to fly solo
In Zhengzhou, a taxi driver surnamed Sun wanted to break away from his
cab company and become an independent operator. The cab company, however,
brought a civil lawsuit against him, accusing him of unilaterally terminating
a contract, and seeking damages in the amount of 936.84 RMB for contract
violation and compensation for the expenses engendered thereby.
When the contract was still in force, Sun applied for and obtained a
“City Taxi Cab Operator's License.＂Thus Sun felt that the meaning of his
being attached to a cab company had undergone a fundamental change, and that
objectively speaking things were very different from when the contract was ﬁrst
signed. Based on this reasoning, Sun informed the cab company that he was
terminating his contract.
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The presiding judge ruled, however, that a“change in circumstnaces＂meant
that certain obstacles had been put in place that made it impossible for one party
to fulﬁll the terms of the contract, with the result that the basis of the contract was
fundamentally different from what had been expected when it was ﬁrst signed. In
such cases, if one party to the contract were still forced to fulﬁll its obligations,
it would obviously create an unfair situation. But such was not the case with Sun
after he obtained his City Taxi Cab Operator's License; and thus it would not be
unfair to Sun to ask him to continue honoring the terms of his agreement with the
cab company. For this reason, the court did not agree with Sun's decision to end
the contract, and ruled in favor of the cab company.
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3. Workplace Discrimination against Pregnant Women
(1) Li Xiaoqin (an assumed name) had been an employee with Quanguan
Clothing, a Taiwanese-owned company located in the Haizhu district of
Guangzhou city. After she became pregnant, she applied for permission to give
birth in a location located far from her workplace. This was duly granted. Then,
because of her difﬁcult pregnancy, she applied for a maternity leave, which was
also duly granted. However, at the very moment when Li was enjoying the bliss
of being a new mother, suddenly she received notice from her company that
her employment contract had been unilateraly terminated. When she tried to
return to work at the end of her maternity leave, she was refused entry into her
former workplace. On March 8, International Women's Day, Li ﬁled a complaint
with the courts against her employer, demanding compensation for emotional
distress, and asking that the company offer her a public apology. However, as the
Zhuhai District Court had never before heard a case where a plaintiff sued for
sexual discrimination, it delayed in accepting her case. Finally on November 6 it
agreed to accept Li's case, in what has since been called“the ﬁrst instance where
a pregnant woman in Guangdong province has filed a discrimination lawsuit
against an employer.＂
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(2) A woman surnamed Chen was hired as the floor manager of a certain
restaurant. In October 2011, there occurred an instance of collective absenteeism
at the restaurant. Chen was subsequently fired, the reason being that as floor
manager not only did Chen not try to discourage others from joining the fray, she
herself took part in it. Subsequently she told the restaurant that she was pregnant
and wanted to continue working. Her request was refused. Chen then asked the
courts for redress, and the restaurant was ordered to pay her compensation in the
amount of 5,400 RMB.
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(3) The Case of aPregnat Woman who Was Fired for Refusing to Accept a
New Position Refused to Accept a New Position and Was Fired
Xiaojia (an assumed name) was an accountant with a certain company.
In April 2012, the then-pregnant Xiaojia received notice that she was going to
be assigned to a new position. Feeling that this was an unreasonable request,
Xiaojia refused to continue working. As a result the company sent her a“Notice
of Termination of Employment Contract,＂and paid her 725 RMB in wages, for
the 22 days that she had been ofﬁcially employed at work. Xiaojia subsequently
asked for labor arbitration, demanding that the company pay her twice her salary
for the more than one year's time when she had been working at the company
without a contract. In addition, she sought compensation for contract violation
and also asked that the company pay her for the wage differences between the
two jobs. The arbitratior supported Xiaojia's demands, but the company did not
agree and brought the case to court.
The court's view was that the company was in error, ﬁrstly because it had
not signed a labor contract with Xiaojia for the entire ﬁrst year in which she had
been in their employ; for this the company was requried to pay her double her
monthly salary, in accordance with the nation's labor laws. In addition, the court
ruled, the company ﬁred her even though it knew that she was pregant, another
violation of China's labor laws. The court ordered the company to pay her 33,000
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RMB for twice her monthly salary, 9,000 RMB for terminating their employment
contract with her, and 2,300 RMB for wage differentials.
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4. Defining Work-related Injuries
After working overtime, Zhu Bing had a few shots of liquor during the
dinner that followed. He went outside to relieve himself but fell off a cliff and
plunged to his death. His family asked the Human Resources Department of
Neijiang city and the city's Social Services Protection Agency to rule that his
death was a work-related injury, but their request was turned down. Not content
with this result, the family brought the case to court. The court ruled that when
employees have a meal at the end of working overtime, the meal can be seen as
the extension of overtime work. Thus his death was ruled a work-related injury.
In accordance with this ruling, the court asked that the Human Resources and
Social Services Protection Agency rescind their previous conclusion and come
up with a new one.
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(iv) Litigation Rights
The protection of litigation rights has much to do with whether the rights
of the people are actually realized in practice. The following two instances,
reported in the media, indicate that China's judicial system still needs to be more
careful when it comes to the implementation of litigation rights. The ﬁrst case
involves a court in Wenling, which fabricated the court appearance records of
a party to a lawsuit. Such a violation of proper judicial proceedings injured the
litigation rights of the litigants involved. In the second case, involving Zhao
Gong, it was not certain whether he was of legal age when he committed his
crime. Nevertheless he was tried as an adult and had to serve out the full term
of his sentence. Such an outcome goes against the benevolent intention of laws
intended to offer extra protection to minors.
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1. The Case of a Court Fabricating a Plaintiff’s Court Appearance Records
Jin Jian was a plaintiff in the civil court case Wen-Tai No. 1534, which
had been tried in the Wenling Court. He appealed the case, but felt mightily
confused when the appellate court session was about to start and he read the
court records of the trial of the ﬁrst instance.

73

The court transcript read:“Court

Secretary:｀Your honor, Plaintiff Jin Jian and his legal representative, attorney
Zhuo Maocai, are both present. The trial is ready to begin. Please open the court
session.´Presiding Judge:｀According to verification by the court secretary,
today's plaintiff is Mr. Jin Jian, male, born in October 1981…After veriﬁcation,
it has been found that Jin Jian and his attorney Zhuo Maocai have met all legal
requirements and are entitled to appear in court today.＂
But Jin Jian told reporters,“I never submitted a statement of complaint, and
I never sought legal representation. This has all been fabricated by the presiding
judge.＂Only then did his lawyer, Zhuo Maocai, admit that he had not been asked
by Jin Jian to be his legal representative. The judge had asked Zhuo Maocai
repeatedly to take on Jin Jian's case, and Zhuo agreed to represent Jin without
his knowledge because he did not want to complicate his relationship with the
judge.
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2. The Case of a Likely Minor Being Tried and Sentenced as an Adult
In 2006, Zhao Gong, from Zhoukou city in Henan province, was arrested
for stealing and damaging a public telecommunications system.
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According to

his household registration records, Zhao Gong was born in 1991, and was not
yet 16 when the crime was committed. Thus Zhao ought not to have been tried
and sentenced—and yet he was given a six-year term.
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Records from the public

security system indicated that he was born in 1990; however, this date was later
shown to be a mistake. Zhao Gong claimed that he was born in 1991, meaning
that he was not yet 16 when the crime was committed.
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After being imprisoned
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for more than 5 years, Zhao Gong was ﬁnally released, upon which his family
asked police to determine his exact date of birth; but after more than one year of
searching, police were still not able to determine when he was born.
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IV. Cases That Have Received Much Attention
The cases of Bo Xilai and Ai Weiwei have both received much international
attention. The two cases have also unfolded over quite a long time, with the Bo
Xilai case involving a wider range of issues. This report is a continuation of the
one from last year and focuses on how the two cases have developed since then.
(1) The Bo Xilai and Related Cases
The cases involving Gu Kailai, Wang Lijun, and Bo Xilai form a series of
series of cases that demonstrate how political considerations take precedence
over legal principles in today's China. In 2011, Gu Kailai had Neil Heywood, an
English businessman, killed by poisoning. Wang Lijun, then deputy mayor of
Chongqing city, directed the public security apparatus system to help cover Gu
Kailai's tracks: Heywood's case was declared closed after it was ruled that he
died a sudden death following a bout of heavy drinking. But a rift between Wang
Lijun and Bo Xilai grew wider, and so on February 6, 2012, Wang sought refuge
in the U.S. Consulate in Chengdu, where he gave a full account of how Hewyood
really died. On July 26, 2012, Gu Kailai was indicted by the Hefei city People's
Court (of Anhui province); she was given the death sentence with reprieve.
Wang Lijun was sentenced to 15 years in prison, for defection, bending the law
for selﬁsh ends, abuse of power, and taking bribes.
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The Bo Xilai case is still

pending.
The case of Li Zhuang can be said to be a case within the Bo Xilai case.
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After Bo lost power, the tactics he used to ﬁght crime when he still held the reins
of power became a renewed subject of interest. It was found that Li Zhuang had
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been an attorney representing a client who had been arrested during Bo's crimefighting campagin, and that the Jiangbei People's Court (of Chongqing city)
had sentenced Li to a prison term for fabricating evidence and interfering with
witnessess. On November 23, Li Zhuang was interviewed by a prosecutor from
the People's Supreme Court, and it now seems likely that Li Zhuang's conviction
could be overturned.
(2) The Case of Ai Weiwei Accusing the Beijing Local Taxation Bureau
In 2011, after dissident artist Ai Weiwei had been prevented from leaving
the country and held in detention for three months, he was accused by the Beijing
Local Taxation Bureau of tax evasion, and asked to pay 15.22 million RMB
in back taxes and ﬁnes.
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After Ai Weiwei paid a security deposit of 8 million

RMB, he tried to sue the Beijing Local Taxation Bureau. His case, however, was
turned down in July by the Chaoyang District People's Court. He appealed this
ruling, but on September 27 the Second Intermediate People's Court of Beijing
rejected his case.
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Considering that he was a dissident, such a result was only

to be expected, Ai Weiwei subsequently said to BBC China during a phone
interview.
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Since then, the Beijing Administration for Industry and Commerce

has suspended the license of a company managed by Ai Weiwei.
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V. Conclusion
To begin with, in terms of the legal system, the Legal Reform whitepaper
announced in October contains numerous goals that China is trying to reach. It
shows that China is gradually becoming receptive to the idea that human rights
are a universal ideal. This article finds that China continues to make much
progress when it comes to reducing the use of the death penalty, and that further
progress can be expected. Amendments to the Criminal Procedural Law have
already incorporated the notion that human rights deserve to be protected; these
amendments also contain rules again self-incrimination as well as those that
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exclude illegally obtained evidence. For these positive changes, China deserves
commendation. However, China maintains that secret detention of suspects is
permissible in cases where the suspects are thought to have engaged in national
security crimes or terrorist activities, and where letting their families know of
their detainment could compromise an investigation. In this regard, China still
falls short of international human rights standards.
In terms of civil procedural law, China's most notable achievement is
the amendment that allows for environmental lawsuits on behalf of the public
interest. A few individual cases are already working their way through the legal
system. Without a doubt, the amendment will have a positive effect on efforts to
protect the common good and the environmental rights of the people.
China's re-education through labor system and its mental health laws
have both given rise to numerous controversial cases. But the authorities did
announce in January 2013 that the re-education through labor system would be
abolished before the end of the year. We will continue to monitor the situation
to see whether this promise is fulfilled. As to China's mental health system,
reforms have already been signed into law. These reforms state that mental health
patients should only be committed on a voluntary basis and that only when
certain conditions are met can patients be hospitalized against their will. These
measures should have the effect of preventing abuses by doctors who are unable
to objectively determine if a patient needs to be hospitalized .
In terms of administrative law, leaders of various administrative units
are now required to appear in court; this requirement should have the effect of
protecting the right of the people to bring their grievances to the courts, for it
puts a certain amount of pressure on administrators. However, we still need to
monitor whether the requirement is actually carried out in practice.
Lawyers help to give the people a way to express their frustrations, and
are thus critical to maintaining national stability; they also play a crucial role in
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protecting human rights. In addition, lawyers are highly trained professionals and
it would be a positive development if they are allowed to regulate themselves.
There is no need for a quasi-governmental organization to monitor and police
them. Thus improvement is still needed in the annual review system of the
attorney license.
When it comes to freedom of speech and freedom of the press, the
government's position is still too conservative and falls well short of international
human rights standards. In terms of protecting the rights of labor, China has
made significant progress. Whether it is work-related injuries, back wages,
or discrimination in the workplace, the courts often rule in favor of workers,
who are in a relatively weaker position vis-à-vis employers. It should be noted,
however, that the rulings of the courts are sometimes not carried out in practice,
and sometimes employers fail to carry out what the courts have instructed them
to do. In terms of protecting legal rights, employees of the legal system have
been found to be frequently careless when carrying out legal procedures, and
thus the human rights of the people end up being violated. For example, courts
have tampered with the court appearance records of defendants and have also
been known to try and sentence non-adults as if they were adults.
Finally, when it comes to notable cases, we can see from the cases of Gu
Kailai, Wang Lijun, and Bo Xilai that China's legal system is heavily inﬂuenced
by political considerations. A similar situation might obtain with respect to the
outcome of Ai Weiwei's case. Defense attorney Li Zhuang was accused by Bo
Xilai, when Bo was still in power, of associating with gangsters and given a
prison term. Now that Bo has fallen from power, Li has made an appeal to the
courts to overturn his case. We will continue to monitor how his case turns out.
(Translated by Daniel Hu; Reviewed by the Author)
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Economic and Environmental Rights
Chin-Tsai Liu*

Abstract
China is in a state of transition. Even as its economy continues to grow, it
is also faced with a host of economic and environmental challenges of an ever
more complex nature. Legal rights are often violated, resulting in more and more
rightful resistance, which in turn are having an impact on social stability and on
the building of a harmonious society. In trying to bring economic human rights
to its people, China still faces numerous difficulties, including the following:
the practice of imposing arbitrary fees on the general public is widespread;
price levels are rising at unsustainable rates; the central government has been
unsuccessful in preventing housing costs from spiraling upward; wages are
increasing more slowly than before; income disparity between urban and rural
areas is widening; and the practice of illegal land seizure continues. China has
also failed to bring environmental rights to its people: the nation's water, air, and
soil are all heavily polluted, with no solution in sight. Indeed, the situation is
getting worse.
This paper takes the view that China's economic and environmental
problems are closely related to the issue of local economic growth. The issue
of local economic growth, in turn, has to do with China's political tournament
local officials are promoted only if their economies perform well. Behind this
phenomenon there is another problem: the interests of local government and
those of developers are inextricably intertwined. To solve China's economic and
environmental problems, it is necessary that the connection between economic
growth and promotion of local ofﬁcials be severed. Local ofﬁcials must become

*Chin-Tsai Liu ,Assistant Professor,General
Education Center,Yu Da University
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transparent in their actions; their main responsibility must be to safeguard the
interest of the general public. Constitutional reform is necessary, so that local
ofﬁcials are assessed not based on GDP growth, but on how far they succeed in
carrying out Green GDP growth and in creating an ecological civilization.
Key words: economic human rights, environmental human rights, political
tournament, rightful resistance, creation of an ecological civilization

Part One: Foreword
On December 15, 2012, the Chinese government called a Central Economic
Work Conference, the purpose of which was to evaluate the nation's economic
prospects and to switch the focus away from short-term economic growth. In
the meeting it was decided that henceforth the emphasis would be on making
structural changes to the economy, increasing innovation, and increasing
domestic demand, all of which are crucial to long-term growth. The main way
to increase domestic demand, the conference concluded, is urbanization. The
Chinese government indicated that as it pursues urbanization it would incorporate
the ideals of an ecological civilization, meaning that it would follow a path of
developing a new type of urban area whose characteristics are concentration
of people and resources, intelligent management, and green and low-carbon
policies. What all this meant was that structural reform was starting to take the
place of rapid economic growth.

1

On December 5 of the same year, the government released its“Economic
Blue Paper: Analysis and Predictions Concerning China's Economic Situation in
2013＂. In the paper the government predicted that the GDP would grow by 7.7%
in 2012, and by 8.2% in 2013. It also said that it expected the consumer price
index (CPI) to grow by 2.7% in 2012, and by 3.0% in 2013. From this it can be
seen that“steady growth＂remains China's main economic task; but at the same
time, it also needs to balance growth with making structural adjustments, ﬁnding
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new ways of doing things, and deepening reform.

2

As the Chinese economy continues to grow, societal conflicts are also
becoming more common and more complex, and rightful resistance over
economic and environmental issues are increasing by the day. According to
the“Social Blue Paper Report 2013” , in 2012 China encountered numerous
problems having to do with employment, labor relations, income distribution
and social management. The same report noted that more than 100,000 cases
of“mass protests＂were recorded during 2012. Of these, roughly half were
caused by the forcible removal of residents from requisitioned land; another
30% resulted from environmental pollution and labor disputes; the remaining
20% stemmed from“societal contradictions” . It has become clear that economic
growth is closely linked with the outbreak of environmental and social protests,
and with an emerging sense that the people have rights, and that these rights are
being ignored.

3

In its Twelfth Five-Year Plan for National Economic and Social

Development, the Chinese government noted that the years from 2012 to 2015
will be critical not only for deepening reform and accelerating economic change,
but also for the fostering and development of human rights. Thus in its National
Human Rights Action Plan 2012-2015 (NHRAP), China states clearly that it has
the twin goals of promoting and protecting human rights. The document further
notes that it is the government's goal to protect economic, social, cultural and
environmental rights, and that the civil and political rights of the citizens will be
protecting according to the law.

4

Although China has vaulted to become the world's second largest economy,
its rough and tumble model of economic growth has destroyed environmental
resources, and with local governments emphasizing economic growth and
neglecting environmental protection, high-pollution projects are being rolled
out one after another, with the result that the public is taking to the streets like
never before. Since 1996, the number of environmental protests has grown at the
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rate of 29% per year. There have also been numerous high-proﬁle protests due
to concerns over the environment. Since 2005 the Ministry of Environmental
Protection (MEB) has directly handled a total of 927 cases, out of which 27 were
classiﬁed as major incidents. In 2011 the number of major incidents increased at
a rate of 120% compared to the year before, with the rise in the number of cases
involving heavy metals and dangerous chemicals being especially noteworthy.

5

This trend—whereby environmental pollution is leading to more and more
public protests—is closely related to a second problem: local governments,
developers, and residents often have conflicting interests; to make matters
worse, trust is lacking among the three groups, and there are no good channels
of communication among them.

6

Faced with dwindling natural resources,

the increasing severity of environmental pollution, and the deterioration of the
nation's ecosystem, the Chinese government has actively advocated the creation
of an ecological civilization whose ideals are to“respect nature, adjust to nature,
and protect nature.＂This goal not only underlines the importance of creating an
ecological civilization;

7

it also stresses the importance of“incorporating such a

civilization into economic, political, cultural, societal developments.＂It points as
well to the ideal of a“beautiful China＂.

8

The purpose of this paper is to investigate some of the complicated
economic and environmental problems that have already been caused by China's
rapid economic growth during this era of transformation. Not only have these
problems deprived Chinese citizens of their legal rights, they have also led to
increasingly heated rightful resistance movements, and have had a direct impact
on social stability and attempts to construct a harmonious society.
The structure of the present paper is as follows. First there is the Preface.
This is followed by a discussion of some of the main problems encountered
by China in its attempts to develop economic rights, including the following
difficulties: the widespread practice of imposing arbitrary fees on the general
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public; price levels are rising at an unsustainable rate; the central government has
been unsuccessful in preventing housing costs from spiraling upward; the wage
increase guideline is increasing at a slower pace; income disparity between urban
and rural areas is widening; and the practice of illegal land seizures continues.
The next part of the paper discusses problems encountered by China in its
attempt to promote economic human rights, including pollution of the nation's
water, air, and soil. The last part of the paper explores the political reality causing
these economic and environmental problems.
According to the view adopted in the present paper, China's economic
and environmental difficulties are both related to local economic growth.
Local economic growth, in turn, has to do with political contests, for the only
local officials who are promoted are those who deliver on economic growth.
Another cause of these difficulties is that the interests of local governments
and developers are closely intertwined, so that local governments often put the
public's interest in second place, leading to frequent public rightful resistance
protests. Thus it seems necessary to sever the connection between promotion of
ofﬁcials and GDP growth, so that local ofﬁcials become more transparent and are
held accountable for maintaining the public good. Constitutional reform should
be introduced, so that local governments are promoted not on the basis of how
much GDP growth they can deliver: Green GDP growth and the degree to which
local officials are successful in creating an ecological civilization should also
be factored into consideration. In addition, rules should be introduced, stating
clearly the role of the government and the general public when economic and
environmental problems are at stake. The public should be given the right to seek
redress through legal means, while the government's role should be that of the
leader and executor of the nation's attempt to construct an ecological civilization.
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Part Two: Difficulties in the Development of Economic
Human Rights
I. The Problem of Arbitrary Fees is Widespread
1. Arbitrary Fees Imposed by Financial Institutions
Since the National Development and Reform Commission (NDRC) was
set up by the central government in 2011, it has performed spot checks on
how several main branches of three state-owned national banks have illegally
imposed arbitrary fees on small and medium enterprises. The commission found
that one branch in Wenzhou city had charged fees illegally in the amount of 400
million RMB.

9

The NDRC will expand its spot checks this March to include

the main branches of all banks. It also found that one farmer's co-op located in
Qingshen County, Sichuan Province, had charged annual fees on the wages of
local farmers. The fees amounted to only a little more than 15,000 RMB, but the
behavior of the branch is shocking, considering that it had been expressly told not
to do so.

10

These two cases were both publicly disclosed by the NDRC; the fees

were also subsequently returned, and the ﬁnancial institutions were disciplined.
But correcting the practice of imposing illegal fees through this type of campaign
is not without problems of its own.
In July 2011, Chinese ﬁnancial regulators issued their“Notice to Banking
and Financial Services to Exempt Customers on Partial Service Charges＂. In
February 2012, they also released“Solicitation for Views on the Regulation
of Service Fees Charged by Commercial Banks＂. But in spite of these two
documents, China's ﬁve major banks—Bank of China, China Construction Bank,
the Industrial and Commercial Bank of China, the Agricultural Bank of China,
the Bank of Communications—have been unable to reform their old ways and
continue to charge service fees; their sins include not posting their fees and the
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basis for their fees, setting fees at will, raising service fees without cause, and
so on.

11

The rights of their clients and customers have thus been completely

overlooked. The current practice of“not disclosing fee formulas and not taking
the initiative in reducing fees＂has resulted from the lack of a proper fee-charging
mechanism.

12

And yet when the China Banking Regulatory Commission has

tried to correct this problem, the banks have responded with new tricks (such as
increasing interest rates) in order to make up for their“losses＂.

13

2. Local Governments and Various Monopolies are also
Charging Arbitrary Fees
To begin with, some township governments are abusing their right to
control water resources as a way of imposing arbitrary fees. For example, in
July 2012 the government of Shifo Town (in Gushi County of Henan Province)
became the focus of attention for charging residents for the use of natural water.
Between 2005 and 2012, it was revealed, the local government had charged 30
RMB per person for the use of irrigation water. Stories such as these show just
how desperate local governments are for more revenues.

14

There is also the

problem that state-owned enterprises have a monopoly on broad-band services,
and that they trample on the rights of consumers by charging exorbitant fees
while providing poor-quality service. As of the end of April 2012, the average
rate for broadband fees in China was 3 times that of Vietnam, 4 times that of
the US, 29 times that of South Korea, and 400 times that of Hong Kong. Yet the
average broadband rate of 2.94MB/s was less than 40% of the global average of
7.67 MB/s.

15

The underlying cause of this phenomenon of high charges and poor

service is that the telecommunications market in China has been monopolized by
state-owned industries, even though the nation's telecommunications companies
supposedly operate in a free market environment. Another problem is that local
governments have been passive in returning“public transportation card＂fees. In
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May, Beijing residents reported that the remainder fee on public transportation
cards was not being properly returned. They also noted that fee-return policies
are not clear, and other such illegal activity. The reason that local transportation
companies are able to get away with these practices stems from the fact that
many local governments have turned a blind eye to such shady transactions.

16

3. The Problem of Increased Tourism Charges
To begin with, local governments have been increasing revenues by raising
the price of admission to various tourist attractions. According to statistics, out
of the 130 Class A tourist sites in China, more than half charge in excess of
100 RMB for admission, and 10 percent of them charge more than 200 RMB.
There has thus arisen the saying,“A scenery too dear to behold＂

17

Admission

fees to the Forbidden City and ﬁve other World Culture Heritage sites now cost
urban and rural residents between 3.3 and 13.5 percent and between 11.6 percent
and 44.8 percent, respectively, of their monthly income.

18

Admission to the

famous Zhangjiajie would cost an average farmer almost half his/her monthly
income. Now that tickets have become an important revenue source for local
governments, they practice a type of“ticket economy＂as“they look only to
money (ticket fees) and have forgotten about the people (service)＂. This may
proﬁt local governments in the short run, but in the long term it will only prevent
them from developing tourism chain industries. In raising the price of admission
but not improving the quality of service, local governments have once again
given short shrift to the rights of consumers.

19

In addition, local governments also have a hand in promoting religious
tourism. For example, the Mount Putuo Travel Tourism Company held its opening
ceremony on May 30 at the Mount Putuo Harbor. The company, which plans
to be listed on the stock market, has already pooled together resources that will
help it meet listing requirements. Similarly in July 2011, government leaders of
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Xinzhou City in Shanxi Province publicly announced that plans are in the works
to allow Mount Wutai Tourism Company to be listed on the stock market within
two years. By comparison, Mount Emei Tourism Company was already listed
as early as 1997. Mount Putuo, Mount Wutai, and Mount Emei are traditionally
described as the three holy mountains of Chinese Buddhism and there has been a
great deal of criticism of attempts by local governments to generate extra income
in the name of religion.

20

Attempts to suppress this phenomenon of“using the

Buddha to make a quick buck＂have not been successful. Local governments in
Shanxi Province also wanted to develop commercial tourism by capitalizing on
Buddhist relics in its charge; but its attempts at getting its pet tourism company
listed on the stock market have had to be put on hold due to a lack of funds.

21

From these examples it is clear that local governments in China like to claim that
they are protecting cultural relics and developing tourism resources, when in fact
their main goal is to generate additional revenues and by doing so to promote
themselves.

II. The High Cost of Living is Taking a Toll on the Public
Reports by the National Bureau of Statistics indicate that China's Consumer
Price Index (CPI) has been falling: whereas the year-to-year CPI stood at 4.5% in
January 2012, by October it had fallen to 1.7%. Compared with the same period
in 2011, the average CPI from January 2012 to October 2012 stood at 2.7%.

22

In

2012 the rate of price increases also fell somewhat: the household consumption
cost rose by 2.7%, retail prices rose by 2.3%, and investment goods prices rose
by 2.9%; these increases were respectively 2.7, 2.6, and 3.7 percentage points
lower compared with the same period in 2011.

23

On the whole, then, since July

2011 the CPI has been increasing at a moderate pace; and yet wage increases
have gone up very slowly. The problem is felt more acutely by lower-income
households: for these households the cost of water, electricity, natural gas and
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housing takes up a large share of their income, and yet the price of all four items
continues to rise. For higher income households, on the other hand, consumer
electronics and automobiles constitute major expenditures, and yet the price of
these goods has fallen. Thus in the media there often appear reports indicating
that the price of certain types of goods is rising dramatically, and that the price of
certain other types of goods is falling equally dramatically.

24

What is even more

remarkable is that among some consumers expensive products have acquired
a certain amount of cache; thus some milk powders cost 3 to 4 times as much
in China as in their place of production.

25

It will be impossible for China to

return to a“high growth, low inﬂation＂model, for between 2005 and 2010, the
Purchasing Price Index of Raw Materials, Fuel and Power has gone up by 42%,
real estate transactions costs have risen by 79.2%, and agricultural products
by 136%. These price increases will ultimately have an effect on the cost of
consumer goods.

26

According to the report,“Analysis and Prediction of China's Social
Development in 2013＂, on the whole urban residents in China grew steadily
more satisfied with their standard of living. However, the ability of urban
residents to bear sudden fluctuations in prices has not actually improved, nor
have consumer confidence levels. There is a widespread feeling of economic
pressure, with housing costs and the cost of basic living being the main sources
of anxiety. The same report also noted that between 2006 and the third quarter
of 2012, China's CPI rose dramatically on several occasions. Although in the
first three quarters of 2012 the CPI has fallen significantly compared with the
same period in 2011, the ability of urban residents to withstand price ﬂuctuations
has not improved. The consumer conﬁdence level of urban residents plunged in
2008 but improved in 2009, and since then it has remained fairly steady without
any wild ﬂuctuations. According to a 2012 report, only 6.9% percent of urban
families said they intended to increase family consumption in the coming year.
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60.4% percent of families indicated that they would reduce consumption in 2013
so as to increase savings. By comparison, only 52.4% of urban residents said
in 2011 that they planned to increase savings. The same 2012 report indicated
that more than half (51.3%) of urban residents felt they were under economic
pressure, and only 18.3% said they felt no economic pressure. The top three
sources of economic pressure for urban residents were housing costs (56.9%),
living expenses (49.2%), and educational expenses for their children (33.2%).
For middle-income families and above, the main source of economic pressure
comes from housing costs, while for low-income families economic pressure
comes from basic living expenses.

27

It is clear that because of income levels

and income inequality, Chinese urban residents are no longer willing to make
purchases; indeed, the Average Propensity to Consume (APC) fell from 76.9%
in 2000 to 69.6% in 2011. The APC of rural residents in 2010 and 2011 stood
at 74.0% and 74.8%, respectively, lower than the APC found between 2005 and
2009.

28

This seems to be in a different font, but I cannot change it.

It is worth noting that in 1988, when the threat of inflation was looming,
the State Council issued a notice (an executive order, not a law) allowing local
governments to obtain cost stabilization funds“from multiple sources according
to local conditions＂. These funds came to be known as the“price adjustment
funds＂, and over the last 24 years they have evolved to become“little treasure
boxes＂of local governments. In terms of who pays for these funds, their scope
and proportion, the funds are a chaotic mess. Local governments put a surcharge
on goods, deduct from salaries, collect from toll booths, set prices at will, and
so on. No wonder the Ministry of Finance has said that the funds represent“an
overreaching of the legal authority invested in local governments＂. The funds
now amount to 4 trillion RMB—yet there is no legal basis for the money being
collected.

29
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III. The Central Government has been Ineffective in
Controlling Housing Prices
1. Housing Prices Have Continued to Rise
Even though China started to carry out reform of the real-estate market
in 1998, the price of housing has continued to rise. Between 2000 and 2009,
the cost of urban dwelling increased by an average of 11.50% per year. Even
in 2009, when the global financial crisis was in full swing, housing prices
soared by 31.27%. In 2010, even after the central government tried on several
occasions to adjust housing prices, the cost of housing still increased by 10%.
In terms of absolute numbers, the average price of an urban home was 2.4 times
as expensive in 2009 as it was in 1999; in terms of ratios, between 1999 and
2009 the proportion of the average urban annual salary to the cost of the average
urban dwelling was 7.88:1. By contrast, in other developing nations this ratio is
somewhere between 1.8:1 and 5.1:1; and in developed nations it is somewhere
between 4:1 and 6:1. This shows that the average price of housing in China is
too high, and that the price of housing is increasing at a quicker pace than the
disposable income increase rate.

30

In addition, according to a 2011 survey report

on the housing prices and income in 35 large and medium cities, the average
ratio was 7.4, with 33 cities having a ratio in excess of 6—the housing bubble
threshold of developing nations. Shenzhen City came in ﬁrst with a ratio of 15.6.
The top 11 cities were all concentrated on the east coast.

31

In June 2012, the China Real Estate Index System (CREIS) released its
report,“Housing Indices of 100 Cities＂, describing its comprehensive ﬁndings
on new apartments in 100 cities. In terms of month-to-month increase rates,
according to the report, the top 10 cities were: Baotou, Beijing, Dezhou, Taiyuan,
Taizhou, Zibo, Nanning, Tangshan, Xiamen, and Fuzhou, all of which had
increases in excess of 1%. Baotou had the highest rate of increase, and Beijing
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came in second. Out of the 100 cities, 45 recorded month-to-month increases, but
18 fewer cities showed a decline in costs compared with May. The June report
represented a reversal of the previous trend, for starting from May 2011 the index
had fallen for nine consecutive months.

32

According to the report,“Survey on Depositors, Second Quarter 2012＂,
released by the People's Bank of China, in the second quarter of 2012 68.5%
of those surveyed felt that current housing prices are“unacceptably high＂, 0.8
percentage points more than in the first quarter, though 5.8 percentage points
lower compared with the same period in 2011; 29.4% of those surveyed indicated
that housing prices were“within acceptable limits＂; and 2.1% of those surveyed
felt that housing prices were“satisfactory＂. At the same time, the report found,
the Conﬁdence in Income Index (CII) had fallen to the lowest point in the same
time period (2Q) in 13 years. At 53.2%, the CII was 1.7 percentage points lower
compared with the previous quarter, the lowest percentage for the second quarter
since 1999, when the bank began conducting its survey. Under current conditions,
when prices, interest rates, and income are all quite low, only 19.3% of those
surveyed indicated they were inclined to“increase consumption＂, 33.5% were
inclined to“increase investments;＂while 47.2% were inclined to“save more＂.
In order of preference, the top three preferred investment strategies were“invest
in funds and financial management products＂,“purchase bonds＂, and“real
estate＂.

33

2. Control Policies Taken by the Central Government.
The Central Economic Work Conference, held December 12-14, 2011, was
designed to address the problem that housing prices were still not at reasonable
levels. The conference said that the Chinese government would not waver
in its determination to control housing prices, and that to encourage housing
prices to return to normal, the government would hasten the construction of
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affordable housing and increase the supply. To accomplish these goals, the
central government needs to strictly implement its housing control policies and
to reduce both the supply and demand for liquidity, so as to prevent investment
funds from flowing into the housing market. This will force developers to
exchange price for volume, and cause housing prices to return to normal. In the
foreseeable future, then, measures to control the market are unlikely to end, and
the central government will continue to guide the market so that it can achieve
a soft landing. At the same time the government will try to satisfy the needs
of ﬁrst-time buyers for small and medium sized housing. The government will
also increase the supply of affordable housing and provide suitable incentives to
encourage the spread of self-occupied property.

34

In June 2012, in the footsteps of the People's Bank of China and the China
Banking Regulatory Commission, the Ministry of Housing and Urban-Rural
Development clarified inaccurate media reports that housing mortgage loan
restrictions were about to be loosened. The ministry also requested that local
governments abide by the various housing-market adjustment policies set forth
by the central government. Thanks to the promulgation of the“purchasing
restriction＂policy, on the whole housing prices have stopped rising so rapidly,
but this has also had a noticeable effect on the willingness of developers to invest
in the housing market.

35

Even though the central government has repeatedly

announced that it“will not slacken in its efforts to control the housing market＂,
nevertheless some cities, in the name of“steady growth＂, have come up with
loose housing policies. For instance, almost 30 cities have made adjustments
to housing financing funds, and some second and third tier cities have greatly
increased maximum mortgage limits. The effect of local governments adjusting
these funds has been to affect the sense of anticipation among buyers, and to
cause the number of transactions to increase, with the result that the local housing
markets are heating up. But keeping prices steady remains the main policy of
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local governments, and if prices begin to increase too much, there is always the
possibility that restrictions will be placed on housing funds.

36

It is worth noting that on November 29 of the same year, during a
conference, the State Council passed the“Draft Bill on Amendments to Land
Control Measures＂. The bill made changes to compensation procedures for land
currently owned collectively by farmers, stating that the amount of compensation
to be given for farmland requisitioned by the state would be at least 10 times the
current value. This amendment shows that the land rights of farmers are receiving
more and more attention as well as respect from governments at the local and
national levels. The bill should also help put an end to phenomena such as the
requisition of land without prior discussion and forcing farmers to sell land at
below-market value. At the same time, raising the cost on farmland is equivalent
to raising investment costs for developers; and so the new policies should help
to prevent the housing market from overdeveloping.

37

In fact, some local

governments have colluded with developers to loosen the housing restrictions,
their intention being to make a huge proﬁt through the booming housing market.
These profits help to increase revenues and enable governments to carry out
infrastructure development.

IV. The Slowing Down of the Wage-Increase Guideline
Every year the central government of China sets annual economic growth
targets, and then ,based on these targets, it sends out recommended wage
increases to the nation's employers. These recommendations are referred to as
the wage-increase guideline; its main purpose is for the government to take
the lead in collective bargaining negotiations. According to the State Council's
“Notice on Approval and Promotion of Employment Plan 2011-15＂, during
the 12th Five-Year Plan period (2011-15), a mechanism would be instituted to
increase wages at a fairly quick pace, with the minimum wage set to increase
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by 13% per year. By June 2012, 12 provincial-level administrative districts
(including Yunnan, Tianjin, Beijing, and Shandong) had already announced their
wage-increase guidelines, which were all at around 14%, with the upper limits
being around 20% and the lower limits at around 5%. (Ningxia did not set any
lower limits, however). The vast majority of these administrative districts had
wage-increase guidelines lower than the year before. Xinjiang and Tianjin had
low wage-increase guidelines set at 16%. Beijing, at 11.5%, was the lowest.
Compared with 2011, the wage-increase guidelines at ﬁve administrative districts
(Hebei, Shaanxi, Shanxi, Qinghai, and Shanghai) were adjusted downward; at
four other administrative districts (Tianjin, Xinjiang, Shandong, and Ningxia),
the wage-increase guidelines remained the same; and Beijing was the only place
where the wage-increase guideline was adjusted upward, by 1%. Nearly half of
all provinces saw their wage-increase guidelines adjusted downward, with Hebei
having the largest downward adjustment at 3%. Shaanxi came in at second at 2%.
Shanxi, Qinghai, and Shanghai were next, with all of them having downward
adjustments of 1%.

38

What is more, the number of administrative districts with declared wageincrease guidelines also decreased. Compared with 2011, when 16 provinces and
cities announced wage-increase guidelines, in 2012 this number was down by one
fourth. The wage-increase guideline differs from the minimum wage in that the
former is determined by annual economic growth targets set by the government;
the guideline recommendations are not obligatory, their main purpose being for
the government to take the lead in collective-bargaining agreements. Factors
taken into consideration when formulating the guideline include local GDP, the
consumer price index, year-end town-city official unemployment rates, and so
on. The fact that the rate increases were adjusted downward shows that in 2012
the economic situation was not clear and that companies were not as proﬁtable
as they had been. Thus local governments had to be extra cautious in announcing

©

2012 by Taiwan Foundation for Democracy

Economic and Environmental Rights 155

wage increases.

39

According to figures compiled by the All China Federation

of Trade Unions, between January 2012 and February 2012, 120 major labor
protests (involving more than 100 people) broke out in China. The protests, the
federation noted, occurred in 19 provinces. There were also 270 minor labor
protests involving more than 30 people.

40

It is likely that in the future Chinese businesses will be faced with more
and more difficulties, thanks to rising operation costs, uncertainties in the
international market and structural changes in the nation's economic growth
model. Wages are also unlikely to increase as quickly as before, due to smaller
profit margins and also the fact that reforms to the wage distribution system
still have not taken effect. Thus the government should promulgate structural
tax reductions to help businesses remain profitable and to hasten income
redistribution.

41

Since the burden of the business tax and the consumption tax is borne
by businesses, reducing these taxes would help to lower operation costs, and
help businesses remain profitable. And yet, in light of the fact that profits are
unlikely to increase as much as they once did, hastening the process of income
redistribution is perhaps a more urgent task. In the“Notice on Approval and
Promotion of Employment Plan 2011-15＂, there are discussions on income
redistribution, improving and carrying out the minimum wage system, and
slowly raising minimum wage standards. In addition, the document recommends
introducing collective labor bargaining agreements, establishing a system that
will allow businesses to determine wages, and allowing wages to increase in an
orderly fashion.

42

At the moment China still does not have a sound mechanism for distributing
income more fairly; in fact, the whole system is somewhat chaotic, with workers
performing the same job not being paid equally, and the same type of workers
in different parts of the country being paid differently as well. These and other
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problems point to the need to establish sound labor laws in China.

43

V. Widening Income Disparity between Urban and Rural
Areas
Between 2005 and 2010, income disparity levels between urban and rural
areas increased from 2.33 times to 2.41 times. For those currently employed
the difference rose from 7.8 times to 11.9 times. The main reason for this
increase is that social resources are not distributed evenly, and there is a basic
lack of fairness. Even though the Chinese government has tried through various
restrictions to put a limit on the income of monopolies, and even though it has
tried to put an end to various types of illegal and shady income, the trend of
increasing income disparity persists. In an attempt to increase labor income,
the minimum wage levels at sixteen administrative regions were increase in the
ﬁrst half of 2012, the sixteen regions being Beijing, Sichuan, Jiangxi, Shaanxi,
Shenzhen, Shandong, Shanghai, Tianjin, Guangxi, Ningxia, Gansu, Shanxi,
Yunnan, Chongqing, Jiangsu and Xinjiang. On June 11 of the same year, the
State Council released its“National Human Rights Action Plan (2012-2105)＂.
This is the second national development plan centered on human rights; its
purpose is to reduce the widening wealth gap that has resulted from rapid
economic development. To main steady economic growth, the plan stipulates
that the nation's policy objectives are to reduce the urban-rural wealth gap and
for the minimum wage to grow by an average of 13% per year.

44

With regards

to the income of farming villages, according to the ﬁndings of“Report on the
Economic Situation in Chinese Farmers＂, farmers ranked at the top 20% earned
10.19 times as much as farmers at the lowest 20%. The GINI coefficient in
China's farms reached 0.3949 in 2011, not far from the international danger level
of 0.4.

45

With regards to the urban-rural wage divide, according to statistics, the

wage ratio between urban and rural residents stood at 2:52 in 1998, and increased
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to 3.23:1 in 2012. As to income, the difference between the top 10% of all
income earners and the bottom 10% increased from 7.3 times in 1988 to 28 times
in 2011. From these numbers it is clear that China has one of the largest urbanrural wage differentials rate in the world.

46

At the same time, in 2011 the net income of Chinese rural incomes
increased by 11.4% annually, the fastest rate of increase since 1985, and only the
second time since 1998 that the net income rate of rural incomes surpassed the
disposable income increase rate of urban residents.
In 2012 the rate of increase of the net income level of rural residents was
12%, a record high; the rate of increase of the disposable income level of urban
residents reached 9.5%. Thus the net income of rural residents increased at a
faster rate than the disposable income increase of urban residents, and both
increased at a much faster rate than the GDP.

47

For example, in 2011 the average

income of rural residents reached 6,977 RMB, a net increase of 1,058 RMB
compared to the year before, which amounted to an increase of 11.4%. Of this
6,977 RMB, family income accounted for 3,222RMB, 389 RMB more than in
2010, an increase of 13.7%. The rate of income increase of urban residents once
again surpassed that of urban residents; and income for farmers in the middle
and western parts of the nation increased faster than those in the east. A trend can
thus be seen where income disparity levels between urban and rural residents,
and that among residents in different parts of the nation, are both decreasing. In
2012 the average net income of rural residents continued to increase quickly, so
that the ratio of disposable income held by urban residents to that held by rural
residents should decrease to around 3:1.

48

It is noteworthy that a 2010 report from the Ministry of Finance showed
that the top 10% of families owned 45% the nation's wealth, and that the bottom
10% owned 1.4%. The number of people in China currently classiﬁed as having
low or middle-to-low incomes now stands at 64.30% of the population total.
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A 2012 report by the Southwestern University of Finance and Economics
indicates that the top 10% of all families in China control 84.6% of the wealth.
What is more it shows that a few powerful economic interest groups control the
entire economy; thus there are 200 families that control 200 industries. When it
comes to wealth distribution, the government also showers its favors on certain
groups. Thus 80% of medical expenses are used to take care of the 8.5 million
Communist party members. 0.4% of people have control of 70% of the wealth,
a wealth-concentration level that surpasses that of the U.S.

50

At the same time,

according to the Hurun Report issued by a research center in Shanghai, between
2007 and 2012 the wealth of political leaders increased by 81%, whereas during
the same time period the wealth of non-political citizens increased by only 47%.
These ﬁgures show how unequally wealth is distributed, and they also point to
the close link between pursuing a political career and the obtainment of wealth.
An earlier report from the United Nations indicated that in 2010 the GINI
coefﬁcient in China reached 0.52, putting it at No. 4 in the world. The report said
that the GINI coefﬁcient would reach 0.55 in 2011, also putting China at No. 4.
Fewer than 10 countries worldwide have GINI coefﬁcients above 0.49; except for
China, all these countries are in Africa and South America. And yet a report by
the Southwestern University of Finance and Economics, entitled“The Financial
Situation of Families in China＂, indicates that China's GINI coefficient was
0.61 in 2010, far higher than the U.N. estimates.

52

In January 2013 the National

Bureau of Statistics released a report, indicating that the GINI coefficient
gradually fell from a high point of 0.491 in 2008 to 0.474 in 2012, and that the
coefficient never rose above 0.5 between 2003 and 2012. This report, which
shows the income disparity level shrinking, differs markedly from an earlier
report released by the Southwestern University of Finance and Economics, which
indicated that that in 2012 China's GINI coefﬁcient reached 0.61.

53

But whether

it is a government report or one from an academic institution, the findings
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are the same: income disparity levels are rising, and this poses a threat to the
construction of a harmonious society.
On the whole, income disparity levels between urban and rural areas
are increasing, the main reasons being as follows: the existence of a severe
structural imbalance between urban and rural areas; collective ownership of
land means that proﬁt deriving from the land sales has gone to the government
and developers, and that when farmers are compensated for having their land
taken away from them, compensation levels tend to be very low; affordable
housing is also not available, since housing costs are beyond the reach of
consumers; there are also numerous monopolies in existence (including in the
fields of telecommunications, oil, tobacco, banking, and so on), another factor
contributing to the widening income disparity gap; and ﬁnally, a sound welfare
system still does not exist, so that low-income families lack a social security
safety net. The widening wealth gap decreases social mobility, making it hard for
those at the bottom to rise upward; indeed, many middle class families are falling
into the lower class.

54

For these reasons, the 12th Five-Year Plan states clearly

that the Chinese government will reform and improve its income distribution
system, so that wealth is shared more equally. A 2012 report by the government
also outlined a proposal to reform China's income distribution system. All these
are proof that the Chinese government recognizes the pivotal political, economic
and cultural roles played by the middle class. The middle class is the rational
consumer, and the larger the middle class, the more social stability there will be
in the nation.

55

VI. The Practice of Illegal Land Expropriation Repeatedly
Banned but Difficult to Contrained
In May 2012 the Ministry of Land and Resources announced all all-out
effort to monitor land-related activities. It stationed 30 inspectors throughout the
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nation to monitor whether local governments were faithfully implementing landprotection measures and to make sure that farmland being taken for development
was being replaced by land of equal size and quality. In addition, the inspectors
were also charged with ensuring that farmers whose land had been requisitioned
were being compensated fairly. Finally, they were asked to assess local realestate conditions—the supply and use of various properties, whether efforts to
regulate real-estate markets were successful, and so on.

56

However, even as

the inspectors were being dispatched, local governments, because of their thirst
for additional revenues, never stopped forcibly seizing land from local farmers,
compelling them to sell their land or sometimes seizing it outright. Numerous
cases, too numerous to mention, have been reported. Some of them include the
following:
(1) In Hebei province, without notifying villagers in advance, and without
any compensation discussions, the Xingtang County government sent out ofﬁcers
to several villages to forcibly seize more than 200 mu of land (one mu equals 667
square meters).

57

(2) In Beijing, the phenomenon of“selling the land before it has been
requisitioned＂has been documented. The Beijing Municipal Bureau of Land and
Resources attempted to proﬁt real-estate developers, and in one instance it even
allowed them to begin building a new complex next to a clothing store before a
settlement had been reached. When the developers proceeded to carry out presales of the units, the clothing store brought the case to the courts. The bureau's
defense was that“the rights of those who had pre-purchased the units would be
affected, if the half-built structure were to be demolished.＂

58

(3) Land grabs in Chongqing. The Shuangqiao district of Chongqing city
had once been hailed as a national model, thanks to its plan to turn farmland
into urban areas and for its proactive approach in bringing in investments. In
practice what the district government did was to purchase requisitioned land at a
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cost of roughly 10,000 RMB per mu, and then sell the land again to developers
at a cost of several hundred thousand RMB per mu. In some cases they even
sold the land at a cost of several million RMB per mu. Shuangqiao district party
officials, from the local secretary-general on down to petty officers, were all
involved in the scheme, which brought them enormous proﬁts. Finally the fed-up
farmers carried out one rights protection after another, thus setting off other labor
strikes that were also in opposition to the nefarious activities of government
ofﬁcials.
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At the same time other incidents were also reported in Chongqing. It

was revealed, for instance, that local government ofﬁcials colluded with village
cadres to produce fake documents, which in turn were used to defraud the central
government of various compensation fees. In June 2012 the People's Court of
Liangping County issued its verdict on a case that alleged that Jiang Xingtai and
four others had embezzled retired farmland funds. The court convicted Jiang and
the other defendants of fraud and bribery, and sentenced them to six-year prison
terms. It also confiscated more than 100,000 RMB from them, and issued an
order telling them to return unlawfully-obtained funds in the amount of 410,000
RMB. From this case it can be seen that the national policy of retiring farmland
has now become an easy way for local ofﬁcials to line their own pockets.
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(4) Consider several cases from Guangdong province. Shen Shutong, party
secretary-general of Xianqiao Village, Chaoan County, Chaozhou City, sold 246
mu of land at the extremely low price of 51,000 RMB per mu, raising the ire of
villagers, who formed a mass protest. As many as a thousand Xianqiao villagers
signed a petition and brought it to the county government, demanding redress.
Another case dating to November 2011 involved villagers from Jiyi Village,
Guxiang County, Chaozhou City, who made multiple visits asking authorities
to investigate the practices of their village chiefs. In Gusan Village, Guxiang
County, Chaozhou City, there have been five mass protests since March 2012,
objecting to a decision by the village chief to turn 1,000 mu of farmland into

© 2012 by Taiwan Foundation for Democracy

162 China Human Rights Report 2012

industrial land.
(5) Examples from Hunan province. In June, the Zhuzhou County Court
issued a ruling on a case where it was alleged that the party secretary-general of
Wangjiazhou Village, Lukou County, Zhuzhou County, sold property illegally.
The court ruled that the secretary-general and two village chiefs had conspired
with a property developer to sell a plot of land whose sale had not been approved
by the Ministry of Land and Resources. It said that the defendants pretended
to be engaged in land transfer when in fact they had illegally sold the land to a
property developer. Through a“land transfer contract＂the defendants illegally
sold 628.1149 mu of land a total of 5 times, with the total amount being 2,389.8
million RMB, and total proﬁts amount to 8.699 million RMB.
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(6) Examples form Fujian Province. Villagers in Shouhui Village, Songshan
Town, Luoyuan County, were dependent on a 6,000 mu shrimp farm for their
living. But the land was sold to the Century Golden Resources Group, which
wanted to build commercial residential buildings on the land. In its statement
of ﬁndings, the county's Land and Resources Bureau ruled that the property in
question was unused land owned by the state, and that the right to use it belonged
to the local government. The Bureau added that the Luoyuan development land
belonged to the government, which had the right to do with it as it pleased; and
thus the villagers were not entitled to any compensation. The developer and the
local government reached an agreement that the land would be purchased from
the local government at a cost of 530,000 RMB per mu. The compensation the
villagers received amounted to a little more than 3,000 RMB per mu.
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Part Three: Problems in the Development of Environmental
Human Rights
In June 2012, the Chinese government released its“Report on China's
Environment in 2011＂, in which it said that the quality of China's environment
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remained stable. The report also noted that the situation was dire and that many
difﬁculties and challenges remained. Some of the main ﬁndings are as follows.
(1) Taken as a whole, China's surface water was slightly polluted, with 61.0%
of the water falling into categories I to III, 25.3% falling into categories IV and
V, and the remaining 13.7% classiﬁed as Extra Inferior V. (2) The quality of sea
water under Chinese jurisdiction was on the whole good. Of the four main ocean
regions, water quality near the Yellow Sea was on the whole“good＂; water
quality near the South Sea was“average＂; but water quality in the vicinity of
the Bohai Gulf and the Eastern Sea was“poor＂. Among the nation's nine major
gulfs, the quality of water near the Yellow River and the Tonkin gulfs was rated
“good＂. But water quality in Jiaozhou Bay and Liaodong Bay was rated“poor＂,
while water quality in the Bohai bay, the Yangtze estuary, the Hangzhou bay, the
Min River estuary, and the Pearl River bay were all rated as“extremely poor＂.
(3) The air in the nation's cities remained stable; but the majority of cities had
excess amounts of particulate matter (PM), with the annual average being 58
micrograms per cubic meter. Acid rain was found mainly along the Yangtze
river and to the south of it, and to the east of the Qinghai-Tibet Plateau. Acid
rain fell on 12.9% of the nation's land mass. (4) The problem of pollution in
rural areas is getting worse by the day. Eighty-one point nine percent of villages
had acceptable air quality levels and there were only minor levels of surface
water pollution in villages. However, 21.5% of soil samples found in villages
had excessive pollution levels, with pollution levels near garbage dumps, farms,
vegetable patches and businesses being particularly serious.
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The new generation of Chinese leaders has announced that China will
strengthen measures to protect the ecosystem and the environment, that major
ecological restoration projects will be carried out, and that an effort will be made
to strengthen the production of environmental products. Comprehensive plans
to deal with problems such as desertification, stony desertification, and soil
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erosion will be implemented. Adopting the philosophy that“prevention is key
and comprehensive management is critical＂, China will pay particular attention
to solving environmental problems that pose a problem to human health and
strengthen the management of water, air, and soil pollution. At the moment China
is faced with several environmental human rights issues. In the following pages
we will consider steps taken by China to control its water, air, and soil pollution.

I. Improvements Needed in the Control of Water Pollution
1. The national situation. In April 2012, Zhang Lijun, vice minister of
the Ministry of Environmental Protection, said during the National Pollution
Prevention Meeting that the drinking water of 298 million villagers was not safe,
and that water sources for 20% of all urban areas failed to meet basic requirement
levels. Investigations by the ministry revealed that 50% of groundwater in urban
areas was extremely polluted, that 90% of all rivers ﬂowing through urban areas
were polluted, and that the quality of 57% of all groundwater was either“poor＂
or“extremely poor＂. Of the nation's seven major water systems, the Yangtze
and Pearl were in good condition; the Hai was rated an Extra Inferior Category
V, with more than 40% of the river being heavily polluted. The remaining four
systems were considered moderately or slightly polluted.
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In 2011, the Ministry of Environmental Protection carried out a separate
investigation into the water sources of 314 cities, in which it was found that 98
of them do not have backup water sources, meaning that if the their primary
water sources became severely polluted the consequences would be extremely
dire.
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For the sake of contrast it is worth noting that the Ministry of Housing

and Urban-Rural Development conducted a survey in 2003 of the water supply
networks of more than 100 cities, in which it was found that the quality levels of
50.80% of them were unacceptable. Another national water quality survey was
carried out in 2009, in which it was found that only 50% of the nation's water
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supply networks was acceptable, and that no punitive measures whatsoever had
been imposed on cities that failed to meet basic standards.
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Guangdong province can be taken as an illustrative example. In March 2012
its Ministry of Environmental Protection released the results of a survey on the
state of the province's rivers in 2011, in which it was found that 25.7% of crosssections of the province's rivers were polluted, with 7.7% of them rated as Extra
Inferior Category V (15.4% were Category IV, and 2.6% were Category V).
Environmental protection ofﬁcials acknowledged that efforts to clear the Pearl
River were far from adequate. In particular, they noted that rivers in eastern
Guangdong and the Pearl River delta region were heavily polluted, with 30%
of them rated as Extra Inferior Category V, thanks to presence nearby of the
industrial centers of Huizhou, Dongguan, and Shenzhen.
For the last 30 years, the cause of this pollution has been one and the same:
the lack of an adequate pipeline network system, which has allowed excrement
from farm animals to be released illicitly into rivers. The government has been
unable to extend the coverage of the pipe network system into all towns; even in
places where such a system has been put in place, poor planning and inadequate
maintenance have meant that only 8% of the pipes are being utilized fully. In
some cases, the lack of an adequate pipe network system has even become an
excuse for allowing animal excrement to enter the rivers higgledy-piggledy.
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For 14 years in a row now, the quality of water in the Lian river basin has been
rated Extra Inferior Category 5; and where the river passes through Guiyu
Township in Shantou City, lead concentration levels are 2,400 times higher than
the limit recommended by the World Health Organization. The cause of this
pollution is closely related to the lack of environmental protection awareness,
as can be seen from the following. To begin with, underground water in the
vicinity of the Lian river already contains too much ﬂuorine; second, there are
too many people living in the area; third, the upstream area suffers from a serious
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shortage of water, because residents have damned it up to make a ﬁeld-irrigation
lake; fourth, serious industrial pollution exists in the area, with polluted waters
pouring forth from electronics disassembly centers, textile factories, and printing
and dyeing plants; fifth, there is a complete absence of basic environmentalprotection infrastructure, since as of today there is no waste processing plant
along the river, and construction on the ﬁrst waste water processing plant did not
start until 2011.
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Generally speaking, rapid economic growth has resulted in serious water
pollution in the Pearl River delta region. In October 2012, the Pearl River
representative of the Ministry of Water Resources released its“Report on Water
Resources of the Pearl River 2011＂, it which it was noted that Guangdong
province (in particular the Pearl River delta region) used most of the water
from the river system and was its main polluter as well. One fourth of the river
segment near the Pearl River Delta was classified as Extra Inferior Category
V, the report noted, adding that the Pearl River delta accounted for 36% of all
wastewater released into the region, and that the delta also consumed the most
water. Classified according to industries, the second major industrial sector
(industries and construction) on the Pearl River system caused 60.5% of all
wastewaters released into the system.
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It should also be mentioned that cases

have been reported where wastewater leaked from landfills in Guangzhou city
and spread directly to nearby dams that are used to irrigate farms. Due to the lack
of a regular monitoring system, however, at the moment it cannot be determined
whether the dams have been contaminated with dangerous pollutants.
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2. Serious water pollution in regional rivers. Some relevant examples
include the following. (1) In Zhejiang province, the Quxi river in the Ohai district
of Wenzhou city turned into a“river of milk＂. The formerly limpid waters of
the river turned cloudy and then took on the appearance of milk. The cause was
an industrial plant in the vicinity; the plant began operating even though it had
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not passed an environmental impact assessment. (2) In Shandong province,
the water ﬂowing out of Dazhe Mountain in Pingdu City has also turned into a
“milk river＂. After villagers complained that pollutants from a petro processing
plant caused the river to change color, the Dazhe district government promised
that the offending plant would be relocated within three years. And yet 95% of
the local government's revenues derive from the same petro plant and rules and
regulations that would enable the plant to be relocated are still not in place.
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Also in Shandong province, more than 30 villagers in two tiny villages have
mysteriously died from cancer recently. According to the villagers, their illnesses
are related to pollutants being released illegally from a nearby chemical plant.
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(3) In Zhejiang province, it is suspected that pollutants coming from chemical
plants nearby, as well as wastewaters from daily residential living, have caused
the waters of Hongxun River in Yiwu to turn black. After six years of treatment,
the waters remain as dark as ever.
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(4) In Anhui province, the Lujiang

Environmental Protection Agency has given permission to the Xinzhongyuan
Chemicals Ltd. to continue polluting the environment. Local residents are
incensed at local environmental protection ofﬁcials, who have not only purposely
delayed processing complaints against the company, but also employed highhanded tactics to stop the media from carrying out any reporting of the case.
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(5) In Hebei province, the Hongxing Steel Factory of Changli County has been
rated a superior environmental conservation entity; and yet it blatantly continues
to pollute the surrounding environment.
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Another case in Hebei took place

around Baoding City, where thousands of fish appeared dead one day in some
of the waters of Baiyangdian Lake. The mysterious belly-ups were caused by
the clandestine and illegal release of pollutants by factories located on the upper
reaches of the Xiaoyi River, in the view of local farmers.
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Statistics indicate

that between 2006 and 2011, various sorts of sudden pollution cases have cost
ﬁsh farmers nearly 5.5 billion RMB in losses. The trend has been getting worse
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in recent years.
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II. Prospects Bleak for Air Pollution Prevention
After the Ministry of Environment completed its“Air Quality Standards
Amendment＂, it also drafted the“12-5 Unified Action Plan for Controlling
Air Pollution in Important Areas＂. But except for Beijing and Shanghai, at the
moment no other province, city, or self-autonomous region has completed an
annual nitrous oxide reduction plan. In March 2012, the central government
issued new guidelines on air quality standards, and since then it has released
daily reports on various air quality measurements. Its Air Quality Index (AQI)
monitors six types of pollutants: sulfur dioxide, carbon dioxide, Particulate
Matter (PM) 10, PM 2.5, carbon monoxide and ozone. Compared with the
previous API, the new one incorporates three items not found before: PM2.5,
ozone, and carbon monoxide.
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But almost four ﬁfths of all Chinese cities are

unable to reach their API targets; in fact, in the Yangtze river delta and the Pearl
river delta regions, as well as in Beijing, Tianjin, and Henan province, in 2011
30% to 50% of all days were hazy, and in telephone interviews only 55.2% of all
residents indicated that they were satisﬁed with local air quality.
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These trends

would seem to indicate that prospects are bleak for bringing air pollution under
control during the twelfth ﬁve-year period of 2011 to 2015.
In light of these difficulties, the Chinese government now plans to hold
officials responsible who are not pro-active in promoting conservation and
carbon reduction. Additionally, it plans to implement several major carbonreduction projects, and through the elimination of outdated technology and the
implementation of various policies such as a carbon-reduction tax, it hopes that
it will still be able to reach the carbon-reduction targets set in its 12-5 plan.
At the same time, the State Council also released its“12-5 Comprehensive
Carbon Reduction Plan＂, in which overall carbon-reduction objectives and
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environmental protection measures were clearly described. By the year 2015,
national chemical oxygen demand and sulfur dioxide levels need to be 8%
lower than in 2010; and national ammonia and nitrogen oxide levels will have
to be 10% lower than in 2010. The white paper,“China's Policies and Actions
in Response to Climate Change 2011＂, also states that by 2015 carbon dioxide
emissions should be reduced by 1.5 billion tons, and that during the twelfth
ﬁve-year period the government will make a concerted effort to reduce carbon
emissions, so as to respond to the challenges of global warning.
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The Ministry of Environment has also released a new set of air pollution
standards. According to the ministry, it will monitor ozone levels and particulate
matter whose diameter is less than 2.5 micrometers (PM 2.5) and which can
be inhaled. The density of these PM 2.5 particulates must be no more than 75
micrograms per cubic meter (in the U.S., the requirement is 35 micrograms per
cubic meter). But even if the Chinese government adopts level one standards for
developing nations, as set forth by the World Health Organization (WHO), two
thirds of all its cities will be unable to meet such a goal.
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In early May 2011, the Department of Environmental Protection of
Guangdong Province and the Environmental Protection Department of the Hong
Kong Special Administrative Region jointly released their ﬁndings on air quality
over the Pearl River Delta region. The report indicated that ozone had taken the
place of PM 2.5 to become the greatest source of air pollution, and that density
levels of ozone had increased by 21% since 2006.
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A report by the World

Bank noted that average per capita carbon-dioxide emission levels by residents
of Beijing, Tianjin, and Shanghai were among the highest in the world. The
situation is likely to get worse.
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But cities on the eastern seaboard do not have

a monopoly on producing carbon emissions. In May, Chengdu city in Sichuan
province was ranked #1 among all Chinese cities in terms of its air pollution;
its air quality index average for that month was above 300 (indicating serious
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pollution), and at one point it even reached as high as 500.
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In spite of these current problems, the implementation date of the central
government's“Air Quality Standards＂is January 1, 2016. Depending on changes
in air pollution levels and on current trends, however, local governments can
set their own dates for when they want to implement PM 2.5 standards. At the
moment the Chinese government is carrying out air quality spot checks at its
four special municipalities (Beijing, Shanghai, Tianjin, and Chongqing) as well
as at the Pearl river delta and the Yangtze river delta regions. The vast majority
of cities will have monitoring systems set up by 2015, though they will not be
able to implement the new rules until 2016. With regards to the PM2.5 standard
described earlier, Beijing has said it will try to meet the target ahead of time,
mainly because in a 2011 WHO report on air quality in 1,100 cities around the
world, Beijing came in at 1,035. It will take between 18 and 20 years for Beijing
to reach such a target.
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If it will take the capital city that long, the other cities in

China will probably take longer. They might never succeed; but no matter. Even
if the new standards cannot be used as a legal basis with which to hold industries
and polluters responsible for their actions, at least they should have some
positive impact, especially when it comes to the construction of an environmental
pollution prevention system.
In August 2012, the Ministry of Environmental Protection released its
“Report on Air Quality and Pollution Prevention Measures in Several Key
Cities during the First Half of 2012＂. The report showed that the air quality in
33 cities exceeded safety standards. This ﬁgure of 33 cities was an improvement
over that of 45 found in 2011. Among the cities, the worst offenders were
Urumqi, Lanzhou, and Beijing, which had PM10 density levels of 0.124, 0.143
and 0.124 micrograms per cubic meter, respectively. The data also indicated
that Haikou was the only city in China whose air quality could be considered
First Class; to obtain such a distinction, a municipality has to have air quality
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standards equal to those set for nature preserves, tourist sites, and other special
districts. The air quality of 79 cities, including Shanghai, Guangzhou, and
Chongqing, was judged to be Second Class; to be placed in this category, air
quality has to equal standards set by the following: residential districts, mixed
residential and business districts, cultural districts, light industrial districts, or
farming villages. The air quality of 33 cities was deemed substandard, with the
air quality of Urumqi being classiﬁed as Extra Inferior Third Class (meaning that
the air quality is even worse than the standards set for special industrial zones).
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It should be noted that a report conducted by the Institute of Public and
Environmental Affairs on 113 Chinese cities found that 78 of them, including
many provincial capitals and industrial centers, still have not released
information on particulate matters such as their PM2.5 figures. The Chinese
public is becoming increasingly concerned about PM2.5, and this concern has led
to nation-wide protests against the government's efforts to conceal information
on haze levels. As a result of these protests, the central government has now set
new air standard requirements, which are already outdated, However, Beijing and
several large cities in Guangdong province have made some progress recently
in this area; and even though Shanghai and the provinces of Fujian, Jiangsu,
and Zhejiang have begun releasing air quality information; nevertheless there
is a lack of transparency throughout the nation when it comes to giving out airquality information. With respect to transparency, the 113 cities surveyed in the
report had an average score of 21.5. Many of the cities are direct municipalities,
industrial centers and provincial capitals. The level of information on the central,
northern and western parts of China is also quite limited, from which we can see
that many local governments are indifferent to the concerns of the general public
over air pollution problems that are becoming increasingly worse.

87

In light of

this situation, the Ministry of Environmental Protection in 2012 requested that
Beijing, Tianjin and Henan provinces, the Pearl river delta and Yangtze river
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delta regions, direct municipalities and provincial capitals would all have to
release information on PM2.5, and that the governments of these places would
have to provide timely and accurate information, not misinformation and lies.
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Thus on November 16, Jiangsu province began releasing information on 6 key
air pollution indices taken at 72 monitoring stations. It turned out that the air at
67 out of the 72 stations was (as a newspaper article put it)“dirty.＂
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III. The Soil Remediation is at Gradual Urgence
When the Chinese government first embarked on the path of reform and
opening up to the outside world, the majority of investors it was able to bring in
were in the high-pollution, high-energy consumption industries—such as those
involved in mining and metal-ore extraction. The consequences of inviting these
pollution-intensive industries to China are now coming home to roost. When it
comes to poisonous chemicals and heavy metal pollution, the deleterious effects
caused by them are spreading from the industrial to the agricultural sector,
from urban to rural areas, from above the earth to under it, from upstream to
downstream, and from the nations´water and soil to its food supply. More and
more incidents are breaking out whose ultimate cause lies in the pollution that
has accumulated over several decades.
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As the pace of industrialization and urbanization continues to accelerate, the
problem of heavy-metal soil pollution is also coming to the fore; environmental
problems caused by pollution are also increasing in their severity. Treating soil
pollution and repairing the nation's damaged ecosystem are among some of the
most urgent environmental problems that China is faced with today.
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1. The Problem of Soil Pollution
Records indicate that 20 million hectares of farmland, about one ﬁfth of the
nation's total, has been polluted by heavy metals. The breakdown is as follows:
mining activity has polluted 2 million hectares; oil production, 5 million hectares;
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discarded solid waste, 50,000 hectares; industrial waste, nearly 10 million
hectares; and using polluted irrigation waters, 3.3 million hectares. Knowing
how serious soil pollution is and how much damage it can cause, the Chinese
government is determined to begin treating the problem as soon as possible.
Some of the most polluted areas are in the provinces of Yunnan, Sichuan, Hunan,
Anhui and Guizhou; parts of Beijing are also suffering from soil pollution. The
main sources of soil pollution are cadmium, arsenic, lead, and the excessive use
of pesticides and fertilizers by China's farmers. It has been estimated that every
year soil pollution leads to the loss of 12 billion kilograms of food production
and economic losses in the amount of 20 billion RMB.
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Some of the reported cases of heavy-metal and chemical pollution include
the following. (1) Cases from Guangdong province. In Dongtang village (located
in Renhua county of Shaoguan city), 159 children were found to have excessive
amounts of lead and to be suffering from moderate poisoning. It has been proven
that their plight was caused by a local industry releasing exhausts laden with
lead.
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(2) Cases from Jiangxi province. For rare-earth metals to be extracted

they have be soaked in vast quantities of poisonous ammonium sulfate; as a
result much of the soil as well as the underground water in certain parts of the
province has been contaminated. The state-owned company Gaogang Rare
Earth Metals has been in existence for 51 years, but it still has not cleared an
environmental impact assessment. In 2011 Jiangxi province derived 32.9 billion
RMB in revenues from the sale of rare-earth metals. However, treatment of soil
pollution in Ganzhou city alone during the same year cost the government 3.8
billion RMB.
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(3) Instances from Henan province. Dangjie village (located

in Linqi county of Linzhou city) is now known as“cancer village＂. Within a
three-year period, more than 20 villagers died from cancer, caused by drinking
contaminated water over an extended period of time.
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(4) Instances from Hunan

province. In 2011 the State Council designated the Xiangjiang river basin area
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the nation's ﬁrst major heavy-metal pollution treatment zone. In Hunan, almost
all the wastewater resulting from heavy-metal extraction flows directly into
the Xiangjiang river, and as a result the farmland there has concentrations of
heavy metal between 3 and 30 times higher than normal, and at one point the
drinking water there was found to have concentrations of heavy metal 200 times
higher than normal. What is even worse, during the last few years, to encourage
balanced growth across different parts of the nation, the central government has
been encouraging industries in Guangdong province to relocate in Hunan, and
as a result the province is simultaneously experiencing high GDP growth and an
increase in pollution. Among local governments, some environmental authorities
have even teamed up with industries to create what is known as a“black-proﬁt
interest chain＂. There have also been reported cases of hospitals refusing to
administer lead-concentration tests to patients.
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These and other cases point

to the numerous difficulties involved in the treatment and prevention of soil
pollution.
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(5) Instances from Liaoning province. Soil pollution is found mainly in
the Chaihe river, and in heavy-industry cities such as Shenyang, Jinzhou, and
Huludao. These places are all near mountains that have been mined for lead and
other metals. What has happened is that the cities, surrounded by mountainous
mining regions, have become centers for pollution; and that the Chaihe River
has formed a cord that joins the various centers together. All told, an area of
more than 1,000 square kilometers has been contaminated by heavy metals such
as cadmium, mercury, lead, and zinc. When a test was conducted on Liaoning,
located in the Liao river basin, it was found that out of the 3,984 heavy metals
being tested for, the region had excess amounts of 305 of them. The failure rate
was thus 7.66%. Because many farm lands in the province have been irrigated
for many years with polluted city waters, the problem of food pollution is also
severe.
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(6) Instances from Guangxi province. In one of the worst cases of
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heavy-metal pollution in China, about 20 tons of cadmium was accidentally
leaked into Longjiang river. More than 300 kilometers of the river was affected
by the leak.
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It should also be noted that as a result of extensive mining, many regions of
China now have to deal with geological crises. For example, according to ﬁgures
released by the Shandong Provincial Department of Land and Resources, 701,000
mu of land in the province has experienced subsidence damage as a result of coal
mining activity. Of these 701,000 mu, 282,000 now accumulate stagnant water,
either seasonally or throughout the entire year. It has been estimated that in the
next ten years, subsidence damage will strike an additional 500,000 mu, in 30%
of which mining activity has already come to an end.
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Shanxi province, rich in

coal, also has extensive subsidence damage. Though subsidence in itself does not
pose a pollution threat, it has rendered much of the land in which it has occurred
useless.
Also, on April 18, 2012, villagers from Renhe village (located in Yongsheng
County, Lijiang City, Yunnan Province) visited their county government leaders,
to let them know that as a result of coal mining at nearby Huashan mountain, an
ecological crisis was likely to occur, and they wanted the businesses responsible
for the mess to help them relocate. The villagers brought cooking utensils with
them and started preparing dinner in front of the provincial government ofﬁce. A
conﬂict between the police and the villagers ensued, resulting in several injuries.
Another problem that needs to be taken seriously is the phenomenon of
rocky desertification. In today's China, over 120,000 square kilometers has
already succumbed to it. The places in which rocky desertiﬁcation has occurred
are mostly peripheral and impoverished, with 50 million people in them now
living in poverty and 227 communities having been declared National Poverty
Alleviation zones. Their population density is 1.5 times the national average.
Population pressures combined with poverty mean that ecological damage can
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easily occur, and this is indeed what has happened: woods have been felled
to create fuel; mountainous regions have been cultivated; and over-grazing is
widespread. Treating the soil problems caused by these activities is becoming a
more and more expensive proposition, and as a result the soil has become less
and less productive, so that farmlands are disappearing fast. These problems
are exacerbated by natural disasters; in many instances a period of flooding is
followed by a time of drought, which in turn is followed by ﬂoods. The ecology
of the Yangtze and Pearl river delta basins is now under threat. Vegetation is
becoming more monotonous; the ecological system is become more uniform; the
diversity of life has fallen rapidly.
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2. Soil Remediation
China's soil pollution problems are the worst in the world. The types of
soil pollution it is suffering from include heavy-metal pollution, chemical
pollution, pollution from discarded plastics and electronics, and agricultural
pollution. According to estimates, above 10% of all farmland in China has
been contaminated by heavy-metal pollution; in southern China, up to half the
farmland of some cities has been polluted by cadmium, arsenic, mercury and
other poisonous heavy metals, as well as by organic pollutants such as petroleum;
along the Yangtze river delta basin, continuous stretches of farmland of cities
have been polluted by multiple kinds of heavy-metals, so that 10% of the soil
has lost its productive ability and become“poisonous soil＂. At the same time,
pesticides and fertilizers have also contaminated the soil; China uses 1.3 million
tons of fertilizer, or twice the world average; a vast quantity of this fertilizer,
which is not used efﬁciently, has now entered the ecosystem where it continues
to spread.
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More and more cases of heavy-metal pollution are occurring throughout
China, but due to a lack of transparency when addressing these cases, the general
public is unable to truly understand how widespread the problem is. Official
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reports always follow the same format, one monitored closely by the government:
once a pollution incident occurs, news reports inevitably say that the nation's
fearless leaders have instantly arrived on the scene to take whatever measures
are necessary. As China's industrial structure undergoes change and adjustment,
numerous high-polluting, low-efﬁciency businesses are being moved out of city
centers. When these businesses move out, they leave behind much valuable land
that can be used for urban development; at the same time, however, this same
land has frequently been contaminated by pollutants and needs to undergo soil
remediation. In light of all this, the Ministry of Environmental Protection has
drafted a“National Soil Environment Protection Plan, 12-5＂. The plan, which
has been sent to the State Council for review and approval, would generate
investment amounts worth hundreds of billions of RMB. At the same time, the
National Development and Reform Commission has already approved the“Heavy
Metal Soil Pollution Plan, 12-5＂, which puts“the management and restoration of
soil and sites＂as part of the 12-5 National Scientiﬁc Development Plan Index.

103

In 2011 Zhejiang province released its“Soil Remediation Plan＂, according to
which during 12-5 a concerted effort will be made to“cleanse Zhejiang of its
poisons＂. If China is serious about soil remediation, it ought to quickly release a
more complete set of criteria on how to evaluate soil ecology.
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Part Four: The roles played by local governments and the
general public during protest over economic
and environmental issues
China is in a transitional phase, and during this period numerous questions
relating to economic and environmental human rights have come to the attention
of the public. Indeed, many major construction projects have had to be called
off due to public protests. In Shifang city of Sichuan province and Lufeng city
of Guangdong province, local residents staged mass protests in June and July to
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complain against factories tainting their waters with industrial waste products. At
one point, the Shifang city government tried to quell the protests with tear gas;
but in the end it had to shelve a plan to build a Copper-Molybdenum (Cu-Mo)
plant because of the strong opposition of local residents. A plan to build an illegal
rare-earth mine in Lufeng also had to be called off, again because of the strong
opposition of local residents.
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Yingge Village Shifang city has been called“the Pearl of Sichuan＂and
“mineral-water country＂. The local government had hoped that the Cu-Mo
plant would greatly improve the local economy“by providing employment for
3,000 local residents, and spurring the development of related industries worth
over 40 billion RMB＂. The local government obviously knew that the proposed
plant had the potential of impacting the environment, and so it submitted its
proposal to the Ministry of Environmental Protection for review. Local residents
learned of the plant only on June 29, when construction on the plant broke
ground. They felt furious because the local government had decided to build such
a plant without consulting them first. Worried that the plant would affect their
water sources, they encouraged local students to take to the streets and march
in protest in front of the local government building.
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The local government

did issue details of the plant afterwards, but this was not enough to appease the
demonstrators. The protests only came to a bloody end when the police used tear
gas and stun grenades to disperse the crowds. On June 3, the Shifang government
said that it would not stop construction on the mining facility.
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It should be explained that many local governments will not be deterred
from their goal of economic development simply because of a few rightful
resistance. For instance, between March and April of 2012 the villagers of Yingge
village in Hainan province took to the streets in protest, and as a result they
clashed with the police. The reason for their protests was that the government
planned to build a power plant nearby, and the villagers were afraid that the
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plan would cause acid rain and have a deleterious effect on the local economy
and on the number of ﬁsh they could catch. In October they clashed once more
with the police, and thousands of police ofﬁcers shot tear gas at the protestors,
and some of the protestors were arrested. Although the local government,
under public pressure, announced that the plans for building the plant would be
suspended temporarily, it has not wavered in its determination to have the plant
built eventually.
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In October, plans to build a PX plant in the Zhenghai district

of Ningbo city in Zhejiang province also led local residents to protest on the
streets. Their actions seriously affected trafﬁc, prompting the local government
to make announcement promising“to listen to the voice of the people＂and“to
create positive conditions that will lead to a resolution of the issues raised by the
public” . At the same, the government said that it would“punish in accordance
with law the very small minority of wrongdoers that wanted to inflame the
situation, engage in illegal activities and organize illegal activities.＂During the
last few years, from throughout China there have appeared weiquan protests
caused by proposals to build projects that could harm the environment. All
this shows that the government, when carrying out its economic development
policies, does not always adequately consider the public interest or possible
damage to the environment; and as a result public rights protection have never
stopped happening.
I.
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Local Economic Growth and its Relationship to the Tournament
According to the ﬁndings of ﬁve environmental research groups (including

Friends of Nature and The Public Environment) manufacturers in China for 49
multinational companies (such as Armani, Macy's, CK, Carrefour, and Disney)
have serious environmental issues. But local governments, eager for political
achievements, have been lax in enforcing regulations; and when environmental
disputes occur, they tend to absolve multinationals of their duty to monitor
Chinese contractors and live up to their social responsibilities.
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Local governments are in a difficult situation. The central government
emphasizes a“scientiﬁc approach to development＂and says that it will evaluate
the performance of local officials using a comprehensive evaluation system.
But still, when evaluating local governments, most weight is given to their
economic accomplishments, which are also the easiest factors to measure and
compare. Other measures, such as looking out for the public interest and making
an effort to protect the environment, are much harder to evaluate and to assess.
Local governments are thus under pressure to achieve economic growth; no
wonder, then, they are so focused on bringing in investments, raising their GDP
growth rates, and increasing revenues. In their eagerness for investors, they
strive to outdo one another by offering them incentives such as tax deductions,
land use privileges, and the relaxation of rules and regulations. As far as local
governments are concerned, how long they can stay in power and whether
they are promoted depends largely on things such as GDP growth and how
much money they can bring in to local coffers; and thus they pay less attention
to protecting the environment, addressing pollution issues and restoring the
ecosystem. As far as businesses are concerned, neither current legislation nor the
general public is able to stop them from polluting the environment and destroying
the eco-system; thus they unscrupulously go about their business of polluting
and destroying the environment, without any concern for public opposition; and
because there is no protection of property rights, and because policies are liable
to change at any minute, they have become ever more eager to pursue short-term
proﬁts.
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To put the matter in a different way, the prevalence of pollution cases in
China is intimately related to the fact that local governments purposely relax
environmental and social constraints for the beneﬁt of corporations. It is a form
of corporate subsidy in disguise. What this means is that the conflict between
economic beneﬁts and environmental costs will not be easy to resolve, and that
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more often than not long-term environmental sustainability takes second place
to short-term economic growth. To make matters worse, local environmental
protection agencies are often a part of—meaning“subordinate to ” —local
governments, whose will they must obey. In this regard, giving environmental
protection agencies more real power would be an effective way of ensuring that
environmental regulations are properly implemented.
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According to statistics,

in 2011 environmental pollution in China caused losses amounting to somewhere
between 5% and 6% of its GDP; in other words between 2.35 trillion and
2.82 trillion RMB. If we divide by pollution categories, water pollution more
easily leads to property loss, whereas air pollution leads to damaged health.
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According to statistics released March 2011 by the National Bureau of Statistics,
in 2009 China invested 452.5 billion RMB on controlling environmental
pollution, 89.5% percent more than in 2005. The percentage of the GDP spent on
controlling environmental pollution also increased from 1.30% in 2005 to 1.33%
in 2009, from which it is clear that in the future China will devote more resources
to protecting the environment. When it comes to protecting the environment, the
most urgent issue is waste water management. The Chinese government likes to
stress that 80% of all urban waste water is now treated; but this ﬁgure excludes
all places at the town and county levels, where waste water treatment systems are
practically non-existent.
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The Chinese government has said repeatedly that policies or projects that
involve the public's economic and environmental rights can increase the revenues
of local governments, reduce unemployment, and improve the lives of the people.
What this means is that local government leaders are always trying to outdo one
another when it comes to revenues, local economies and promotions. Thus they
compete over economic issues (such as land expropriation) and environment
issues (such as pollution). In effect they are inviting public rights protection
movements to impinge on social stability. For instance, when it comes to land
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expropriation, although the Chinese government stresses that it will“follow the
strictest measures in protecting farmland＂, and that the requisition of farmland
must be approved by the central government, nevertheless it still has had a hard
time preventing local governments from illegal use of farmlands, and when local
government ofﬁcials who appropriate land illegally are found out, the price they
have to pay tends to be small.

115

The problems described above, such as“poisoned lands＂,“soil crises＂, and
“rock desertiﬁcation＂, all have their roots in China's political system, in which
the main way for local governments be promoted is to deliver on GDP growth.
When the surest way for a government ofﬁcials to advance their careers is GDP
growth, their approach when it comes to developing industries is probably not
going to be very rational, and they will be more likely to tolerate industries that
create excessive and illegal amounts of pollutants. Some local governments have
even adopted the attitude that“even if we die from poisoning, we still need to
have GDP growth＂, and as a result“bringing in new industries is to bring in
pollution, and developing the economy means destroying the environment.＂In
dealing with industries that break the law and release pollutants illegally, many
local governments have become their protectors; they turn a blind eye to their
crimes and help these industries get off scot free.
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Spurred on by economic interests, local governments have become one
with businesses, while environmental agencies have becoming monitoring and
reporting agencies, without any real power to enforce the law. When they do
enforce the law, it can be done only after consultation with local governments.
If businesses help local governments increase their revenues, more often than
not local governments will adopt a policy of looking away. The environmental
problems described in this paper are the result of the mistaken views of local
governments. Basing promotion on GDP growth is a proposition that is bound to
come into conﬂict with the ideals of sustainable development.
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Another problem is that because the promotion of local ofﬁcials depends on
the approval of their superiors, the basis of their power comes from above and
not the people. However, sometimes there is an information mismatch, and when
this occurs the central government makes a major effort to clean up markets,
restrict the supply of farmland and strengthen the implementation of land. These
measures work for a while, but the same problems often reappear in the future in
an even more severe form. All this is due to the fact that ofﬁcials are appointed
and not elected, and so local ofﬁcials are not bound by the electorate. When the
legal basis of power comes from the people, the government will be constrained
from using violent methods to requisition land when the public is strongly against
it.
Basically, the problems with land requisition and environmental protection
both highlight difﬁculties China is having in trying to keep its present economic
growth model. As Zhou Shengxian said during the 18th National Congress of the
Communist Party of China:“If we talk about economic development and talk
about environmental protection, that would be like climbing a tree to look for
ﬁsh; but if we talk about environmental protection and talk about development,
that is like drying a pond to ﬁsh.＂The origins of China's economic growth are
to be found in a common interest group formed by an alliance of different types
of factories, businesses, corporations and individuals. This group has grown
by infringing on the interests of the common people, distorting the rules of the
market place, and trampling on the rights and interests of those at the lower
rungs of society. Because of the formation of a“government-business alliance＂,
the rest of society feels that it has been robbed of its own rights and interests. In
the view of this paper, actions that harm the public interests and environmental
human rights—whether these actions are wanton imposition of fees, overcharging
for tickets, the setting of real estate prices, or requisitioning of land—are due to
the needs of local government ofﬁcials to grow their economy, increase revenues,
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and be promoted. They also show how local governments and businesses have
joined forces to jointly deprive the public of its interests.
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To a large extent,

China's miraculous GDP growth depends on seizing the collective farmlands
of the nation's farmers, sacriﬁcing the common interests of workers (especially
farmers), and destroying the environment. One cannot help but wonder whether
the economy can continue to grow using this same growth model.

1. problems of the Government's Role and Civic Participation
in Making Policy
(a) Communicating policy and the formation of economic and environmental policy
The Chinese Communist Party is not a democratic system. The National
People's Congress is a rubber-stamp organization that can neither convey
nor express the collective interests of the general public. It is simply not an
effective supervisory body for addressing environmental problems and economic
difficulties. In formulating policy, the central government lacks public input
and the participation of professional organizations, so that expert opinion
often ends up conflicting with the views of the general public. For example,
local government officials in Sichuan province have claimed repeatedly that
its Cu-Mo plant was one of the central projects of the 12-5 development plan,
and that the project, worth more than 10 billion RMB, had been approved by
environmental protection agencies at the national level. The decision by the
Shifang city government to stop construction on the project also raises legal
questions.
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In“An Explanation on the Decision to Stop Construction on

the Cu-Mo Comprehensive Multi-Metal Processing Plant＂, the other party
involved (the publicly listed Sichuan Hongda Co. Ltd.) noted that the project
had been approved by the Sichuan Reform and Development Commission,
and that national industrial development policy plans gave strong support and
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encouragement to the proposed project.“The core technology and critical
components of the plant were all imported from abroad and meet the highest
international standards＂,“the plant's environmental impact assessment showed
that it conforms to current law and to the latest national standards; the project
has already passed national technical assessment tests and been approved by the
government's administrative agencies.＂
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Many economic and environmental policies in China are drawn in the
absence of good communication, and in pushing for its policies and major
construction projects the government often does not provide a good explanation
of its ideas to the general public. Then later on when local communities begin
to protest, the government casually brings such important projects, which are
of great importance to spurring economic development, to an abrupt end. This
reveals some serious ﬂaws in the decision-making process of local governments;
it shows as well the lack of an ability to govern.
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The basic situation should be

that environmental agencies at the national level, rather than local governments,
are the only ones with the authority to terminate such projects; and the reasons
for terminating the Shifang project should have been that it was“harmful to
the environment＂, not the need to“maintain social stability＂. Because the
local government interfered and canceled the project in the way that it did, the
general public now also has questions concerning both the evaluation process
and the legality of the decision to end the project.
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In the Shifang case, the

general public used mass protests to force the government to use an executive
order, rather than the proper legal channels, to bring an important case to an
end. When the government is forced so easily to bring these types of projects
to an end, it just shows that China has numerous problems in its decisionmaking process. When local governments undertake large-scale projects without
public participation, and when it terminates such projects without following
legal procedures, this will just cause local governments of following into the
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predicament of being unable to govern. Previously in Fujian province (in 2007)
and Liaoning province (2011) plans to build PX chemical plants also had to be
cancelled because of mass protests.
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As China continues with this current transitional phase of its economy, it
will encounter more and more economic and environmental protests and local
governments will have to choose between oppression and compromise, but no
matter which course they opt for, they will have to pay enormous political and
economic costs. When local governments tie their interests with businesses and
start out by ignoring the will of the people, and then end up by using tear gas
and shock bombs, it just goes to show that the current system, where the party
in effect is the nation, is“too strong in its authoritarianism, but too weak when
it comes to support from the people.＂Furthermore, because local governments
tend to side almost always with business interests, they are starting to lose their
own credibility. This is all the more so because local leaders are appointed and
not elected; if they exhibit rent-seeking tendencies after they come to power,
this is bound to exacerbate tensions between the government and the public.
Mass protests begin when the Chinese public tries to stop governmental abuses
through formal processes and is unable to succeed; only later do they evolve into
violent incidents. As long as the current system is in place, the public will not
stop visiting ofﬁcials, protesting, and resorting to violence; these violent protests
will also have a negative impact on social order and stability, and weaken the
government's credibility. The way that current environmental protests work is
that local governments, businesses and the public often do not agree upon what
the“rules of the game＂are; and so as a result protests often almost result in
violence, this being the best way for protestors to make their demands known.

2. The Evolution of the Public's Participation in Environmental Lawsuits on Behalf of the Public Good
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Many problems with local government management have been exposed as
a result of the recent public weiquan movements. For example, the government
tries to preserve the veneer of public calm by shutting down and silencing
protests; it also suppresses protests using state power. In addition, its passive
response to protests means that the government often does not respond to
problems at critical moments; the government also does not put enough emphasis
on prevention, and only reacts after the fact, causing protests to increase in
intensity. It tries as well to simplify the problems raised by the public, and to
buy off public discontent by ﬁnancial payments, so that a vicious cycle has been
reached, whereby“no protests result in no compensation; small protests result in
small compensations; and large protests result in large compensations＂. In trying
to deal with protection movements rights, local governments have now placed
themselves at a severe disadvantage, thanks to their passive way of responding to
crises only after they evolve into emergencies. Their problem is that they“control
too much and govern too little＂. To resolve these issues, in addressing China's
economic and environmental problems, more public participation is needed and
governments need to do a better job at governing. The government can improve
its governance by strengthening environmental laws. In addition, it should be
more open about how it decides on economic issues involving the environment:
it should communicate more with the public; seek the advice of experts openly,
hold public debates, public hearings, and so on, as ways of gathering information
from all segments of society.
At the same time, since rightful resistance over public economic and
environmental issues can easily have an impact on social stability, the situation
can be improved and the intensity of the protests lessened if the government
gives the people the right to litigate and other legal resources. In fact the
participation of the public in environmental issues and the development of
public interest lawsuits are two closely related issues. If environmental rights
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protection movements lack civil participation and the active involvement of
social groups, lawsuits of a public nature will be unable to correct the erroneous
and illegal policies of the government. And yet if China does not create a legal
system that allows for public interest lawsuits, the process of public participation
will lack a legally sanctioned method for remedying and addressing problems.
Statistics show that during the 11th Five Year Plan period, there were more than
300,000 petition cases in China, 2,614 cases of administrative reconsideration,
and 980 cases of executive lawsuits—but only 30 cases of criminal proceedings,
meaning that fewer than 1% of all cases were settled through legal channels.
Whenever the public encounters an environmental problem, it still prefers ﬁnding
solutions through petitions and ﬁling complaints rather than through the judicial
system. In either case, the courts in China have shown a great reluctance to hear
environmental cases.
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Indeed, the development of public interest lawsuits in China has not been
smooth. The first public interest environmental lawsuit in China was filed by
a social group in 2009. After the first environmental court was established
in 1989, several other environmental courts were established throughout the
land. But a widespread phenomenon in China is that the courts have no cases
to review. This is due not only to the fact that the environmental laws have not
kept up with laws allowing for the existence of public interest groups. Another
reason is that even when environmental courts receive a public interest case,
they do not have the authority to decide whether to hear it. Instead, they have
to ask the higher courts repeatedly if they have permission to proceed; and
very often they will not accept a case if they do not have the tacit permission
of the higher courts.
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In January 2011, the Chongqing Green Union, a

citizen environmental protection group, submitted a request to the Ministry
of Environmental Protection, asking it to reconsider a case involving mining
pollution. Though the group's request was turned down, by 2011 the development
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of public interest lawsuits was ﬁnally beginning to take root in China. In April,
for instance, an environmental protection law ﬁrm was formally established in
Beijing; it is the first public interest law firm in China dedicated to providing
legal assistance in environmental cases. In June the Green Beagle Environment
Institute asked the Hainan Environmental Protection Bureau (located in Jiangsu
province) to reconsider a case, asking the court to provide, in accordance with
the requirements of the law, three bits of information related to a Hainan waste
incineration power plant. In October four groups—Friends of Nature, the
Chongqing City Association of Green Volunteers, the China Environmental
Protection Union and the Qujing City Ministry of Environmental Protection—
filed a joint petition concerning chromium slags in Yunnan province; and the
courts have now agreed to hear the case. In December the Environmental Court
of the People's Court of Qingzhen City (located in Guizhou province) issued
a directive stating that it had agreed to hear a case brought by the All-China
Environment Federation, accusing the Xiuwen County government (also in
Guizhou province) of not implementing an order calling on the government to
disclose information to the public. This case marks that first time that a case
on behalf of the public interest has been successfully filed for not disclosing
information relating to the environment.
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It is worth noting that on January 11, 2012, the environmental court of
Qingzhen City (located in Guizhou province) held a public trial in which
it publicly announced that it supported all the claims filed by the AllChina Environment Federation. This is the first time that a case on behalf
of the public interest has achieved a decisive victory in a case relating to
the disclosure of environmental information. The main reasons the court's
decision has been widely praised in public are as follows: a branch of the
Ministry of Environmental Protection was able to bring a lawsuit against a
local environmental bureau belonging to the same system as the Ministry of
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Environmental Protection itself; and it was also able to obtain economic damages
from the polluting environment worth 5 times as much as the business would
normally have to pay for its environmental violations.
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Indeed, litigation on

behalf of the public environmental interest are an effective way for the public to
participate in public affairs; and as environmental consciousness increases among
the general public, there is a higher and higher demand for such litigation, and
many local governments view these lawsuits as an important way to help protect
the environment. Litigations on behalf of the public environmental interest have
been tried in a number of places and now are being incorporated into national
law; thus the right to litigation on behalf of the public environmental interest is
being written into the Civil Procedure Law.
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However, rules and regulations still need to be put in place stipulating how
the law relates to other bodies and related organizations. If litigation in the public
interest is to be truly established, litigation rules that can actually be implemented
should be created in the relevant laws and regulations, so that public interest
lawsuits can have teeth. As far as amending China's environmental protection
laws is concerned, changes to the public interest litigation law have already been
put forward on the important agenda list. If clear litigation rules can be put in
place, much help would be given to efforts to protect the environment.
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Part Five: Conclusion
In summary, whether it is an economic problem involving land requisition
or an environmental one, the issue of local governments and local economies
is always involved. This issue, in turn, is related to the question of promotion
within the ranks of government ofﬁcials and the culture of political tournament.
It also has to do with the close relation that local governments have with both
developers and businesses—the three groups form a bond of“common interests＂
.
and local governments are failing in their task of governing competently. Protest
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movements in China have a non-political origin: a closer inspection of actual
protests reveals that they are for the most part caused by questions having to do
with the livelihood of the people, or to the environment, or economic issues. The
protests are thus not motivated by hostility to the Chinese Communist Party;
rather, they are rightful resistance of a non-political nature.
It should be noted that public environmental weiquan protest movements
in China appear to have acquired the characteristics of a vicious circle.“Stage
One: A lack of transparency during the planning and decision phase, plus
the absence of public involvement and monitoring during the environmental
impact assessment phase. Stage Two: Implementation of an important project.
Stage Three: Mass protests. Stage Four: Cancellation of the project＂. This
being the case, it is necessary for non-governmental rights protection groups to
serve as a link and communication platform between the government and the
people. Members of the rights protection movement should be incorporated
into the decision-making process, so that“the public participates in an orderly
and organized fashion in the planning, decision-making, and environmental
assessment stages of projects, in order to strengthen the public's notions of
procedure, and so that the public no longer believes in the power of｀walking
protests’ .＂In 2007 residents of Fujian province, and in 2011 those of Liaoning
province, were unhappy with the decision by their respective local governments
to build PX chemical pollutant plants in their communities, and took to the
streets in large-scale protests; and as a result the local governments were forced
to compromise and cancel their plans to build the PX plants. Similarly in 2012
the Shifang city government was forced to shelve plans to build a Mo-Cu plant,
just as the Lufeng city government had to postpone a plan to mine rare-earth
minerals, in both these cases because of public protests. Of course, if we look at
these incidents from another point of view, when important projects worth large
sums of money are terminated because of environmental concerns, that is a sign
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of progress, for it shows that the Chinese government no longer values economic
growth above all else, and that it is now also paying attention to such things as
the ecological environment, social development, and social harmony. Indeed, the
Chinese government has stated clearly that in the future all important large-scale
public works must be evaluated on the basis of their potential social impact.

130

We can go a step further and observe that the mechanism for choosing
local government officials in China follows a top-down rather than a downup approach. This leads local officials to be indifferent to the civil rights of
their people, and causes the state and the party to be all the more removed from
the will of the people. For government ofﬁcials who want to be promoted, the
main source of pressure comes from what their superiors demand, and thus they
pay more attention to things that can be quantified such as revenues and GDP
growth, not to what the public wants or needs. Even if local governments act
swiftly and announce that they will cancel a major project, this is usually just an
ad hoc response based on the need to maintain“social stability＂, and not made
to protect the environment. Their goal is social stability and not environmental
safety.
In 2012, several mass protests over economic growth and environmental
protection turned violent in China. It is worth noting that some of these cases
involved projects that had not only passed environmental impact assessments, but
also been designated by central or provincial governments as major development
projects. China's economic development is now entering an especially sensitive
stage; its development, however, is inseparable from the gradient transfer of its
industries, and it will be impossible for some industries to achieve the goal of
“zero pollution＂. As environmental consciousness continues to be awakened
and as the public become more aware of their rights, the people will also feel
more strongly about environmental protection, participation in the decisionmaking process, and a sense of social responsibility.
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Clearly, as the Chinese
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public becomes more aware of the importance of protecting its rights, interactions
between the public and the government will become more rational and beneﬁcial.
Such a state of affairs is to be desired, for not only should the public have the
right to express its views, through protests, on economic and environmental
issues, local governments should also be made to become more transparent and
responsible to the will of the people in the ﬁrst place. If the government makes
preliminary assessments on the impact that large-scale projects might have
on society, it should be able to better prevent mass protests from occurring.
As responsible administrators, local government should not take sides during
conflicts over economic interests; they should maintain their independence
and become the executors of the public good, the balance point between two
economic interests. What they should not become are entities that care only
about GDP growth, as local government ofﬁcials scramble for promotions. Local
governments should also provide the public with proper avenues with which to
express their demands; they should put in place a transparent decision-making
mechanism, create a tolerant environment for public discourse, and modernize
their decision-implementation methods.
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The Chinese government has already stated clearly that, as the leader and
implementer in the promotion of an ecological civilization, it will not only
participate proactively in the ﬁeld of international environmental development,
it will also strengthen its protection of the environment within its own borders.
During the 18th National Congress, the notion of a“beautiful China＂was
proposed.“A new concept developed along with the birth of a theory of
ecological civilization＂, the theory calls on the government to carry out six
main tasks. (1) To do everything possible to reduce pollutants, so as to meet the
comprehensive carbon-reduction plans stated in 12-5. (2) To take advantage of the
effects of environmental protection; to hasten economic development by creating
a greener economy; to spur industries to make structural changes through the
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use of environmental impact assessments; and to make a major effort to develop
the environmental protection industry. (3) To solve first of all environmental
problems that pose a threat to public health; to strengthen the prevention and
cure of heavy-metal pollution; to establish a life-time responsibility system
when it comes to the release of chemicals and other dangerous pollutants; also to
establish a political system so that ofﬁcials at all levels are held responsible for
their decisions. (4) To deepen the current environmental policy whereby farmers
who make an effort to protect the environment are rewarded; to strengthen the
treatment of wastewater in farming communities; and to promote environmental
protection when it comes to the raising of poultry and other farm animals. (5) To
set down environmental red lines at important environmental systems in need of
rest and restoration. Pollution levels are already too high at certain lakes, rivers,
grasslands and wetlands in China. Some of the industries and people located
near these highly-polluted, environmentally sensitive areas should be asked to
relocate. (6) To research, establish, and implement goals and policies that can
help to create an ecological civilization. An ecology index system should be
established, and local governments should be evaluated based in part on how
well they score on the index system.

133

At the same time, as China continues to

urbanize, the ideals and principles of creating an ecological system should be
promulgated. The new urban areas should follow an intelligent, great, low-carbon
path.
Without a doubt, the Chinese government has already recognized the need
to maintain a balance between protecting the environment and maintaining
economic growth. It understands that protecting the environment is a way of
advancing its economic interests, and that environmental protection will help to
sustain the momentum for national growth. As the“leader＂and“implementer＂
of efforts to create an ecological civilization, the government has a responsibility
to increase public participation levels. As far as the Chinese government is
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concerned, it has a responsibility to carry out reform so that it evaluates local
officials differently. The traditional“top-down＂method of evaluating officials
based solely on their economic performance needs to be modiﬁed, so that equal
attention is paid to economics, the environment, and how much the welfare of
residents in various jurisdictions has improved. In short, a“bottom-up＂system
with many different evaluation criteria is needed.
The whole political contest system used to evaluate local ofﬁcials needs to
be changed as well. Instead of“competing for economic growth＂, the emphasis
should be on“competing for social harmony＂. More attention should be paid
to environmental protection and questions relating to the livelihood of the
people; more attention should also be paid to whether society's resources are
distributed fairly and justly. Through these measures the central government
should be able to reverse the errors that have resulted from paying attention only
to economic growth. It can make use of Green GDP indices, and consider factors
such as environmental protection, improvements in the livelihood of the people,
satisfaction levels, and feelings of happiness and contentment. At the same
time, it should also strengthen public health, education, medical care, public
information, and housing. By doing these things the Chinese government should
be able to effectively protect the economic as well as environmental human rights
of its people.
(Translated by Daniel Hu; Reviewed by the Author)
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Educational and Cultural Rights
Chuing Prudence Chou*

I. Preface
The right to education and culture is a fundamental and universal
entitlement that is recognized as a prerequisite for the exercise of other human
rights. In addition to advancing individual freedom and autonomy, education
helps facilitate important social development and cultural enrichment. Millions
of children and adults have been deprived of educational and cultural rights,
however, due to their poverty and less fortunate status.
The United Nations (UN) and United Nations Educational, Scientific
and Cultural Organization (UNESCO) have strived in recent years to exercise
their authority in international law to call for worldwide recognition of every
person´s right to education and culture. It is hoped that this international effort
will inspire more actions against discrimination and isolation in education
and culture, which will eventually allow more people to receive better life
opportunities. As a result, each government is expected to guarantee the right to
education and culture for every citizen through the best possible allocation of
political and legal resources.

1

The UN has already established different indices of educational and cultural
human rights, including the Universal Declaration of Human Rights in 1948 and
several different agreements, declarations, recommendations, frameworks and
action plans.

2

For example, Article 26(2) of the Universal Declaration of Human Rights
makes the following request of educators implementing the social order:
“Education shall be directed to the full development of the human personality

*Professor, Department of Education, National
Chengchi University (NCCU)
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and to the strengthening of respect for human rights and fundamental freedoms.
It shall promote understanding, tolerance and friendship among all nations, racial
or religious groups, and shall further the activities of the United Nations for the
maintenance of peace.＂

3

The second United Nations Millennium Development Goal and the
World Education Forum of April 2000 both declared that before 2015, every
country in the world should implement free and compulsory primary education.
Additionally, Articles 13 and 14 of the United Nations´International Covenant
on Economic, Social, and Cultural Rights (under UNCESCR) indicated that the
most essential right of this century is the right to education.
Government guarantees of education can enhance the protection of other
rights. That is, the right to education is not only a fundamental human right
but also the basic threshold of achieving other rights, including cultural rights.
Whether one is an adult or a child, education is the path out of poverty and gives
one the ability to participate in community life. Education is also the means to
help women to escape sexual slavery and the young to avoid exploitative child
labor. The right to education serves as an important way to enhance the protection
of human rights, democracy and the environment and prevent overpopulation.
In addition, the right to education can also preserve joy and self-worth,
allowing each individual to engage in a society free from fear and bondage.
Hence, in the UN´s words,“all education, whether public or private, formal
or non-formal, shall be directed to the human personality's｀sense of dignity'; it
shall ｀enable all persons to participate effectively in a free society'; and it shall
promote understanding among all｀ethnic´groups, as well as nations and racial
and religious groups.＂

4

In educational human rights, therefore, the foremost matter is that every
government must provide equal educational opportunities to each individual
citizen. There are four aspects of educational opportunity: availability,
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accessibility, acceptability, and adaptability.
First of all, on the primary school level, education must be compulsory and
free of charge. When it comes to availability, people of different genders, ethnic
groups, and so forth should all have the same opportunity to enter a safe learning
environment with potable water, qualiﬁed teachers, books, curricula, equipment,
computers, and hardware. All of these facilities should be qualitatively and
quantitatively sufficient to facilitate learning and instruction within each class
and school. Students should not be hindered from attending school due to their
residence in remote areas, physical disabilities, economic factors, or family
backgrounds. In addition, education must stay up-to-date so students can adapt to
a multicultural and changing society.
In secondary education, the four aspects of opportunity must also be present
to help integrate it with primary education and lay the foundation for life-long
learning and career development.
The provision of a diverse and adjustable curriculum and instructional
strategies should be available to meet the needs of each individual. Governments
must gradually expand secondary education so until it is free and compulsory to
all.
In technical and vocational education, the most important thing is to
guarantee students´rights to future opportunities for education and jobs by
nurturing their ability to attain sustainable economic circumstances and social
and cultural development. It is essential that school can prepare the young with
employable skills, knowledge, and personal qualities so their independence
and autonomy in the employment market as well as their productivity will
be enhanced. Technical and vocational education must guarantee equality of
opportunity so everyone has the same fair shot regardless of gender, ethnicity,
or perceived disadvantages such as unemployment, previous withdrawal from
school, being a refugee or child of a migrant worker, or physical disability.
The provision of higher education includes the following criteria: meeting
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the needs of students of different social and cultural backgrounds; offering
more adjustable curricula, channels and systems suitable for different learning
backgrounds; and adding facilities, such as by setting up distance learning
centers. In other words, secondary and higher education should be accessible
to students with different learning abilities, especially for those who are less
qualiﬁed in academic expertise but have other qualiﬁcations in life experiences.
The right to fundamental education implies the offering of equal educational
opportunity to people from all walks of life in society: not limited to those in
the preceding four levels of formal schooling but open to dropouts and others
who cannot enroll in school but still have the need to learn. Readily available
continuing education opportunities for people of every age and gender allow
every individual to fulﬁll their educational rights.
Moreover, each region should have a suitable school system with basic
essentials such as the provision of subsidized tuition, qualiﬁed teachers, quality
textbooks and curricula from primary to higher education.
The right to educational freedom means endowing parents and guardians
with the freedom of knowing their sons and daughters´equal treatment at
school regardless of whether their ethnicity or religious beliefs deviate from the
school´s mission statements or its principles in moral and civic education. Any
school (public, private, or other) must be free from discrimination and prejudice
on its campus and protect freedom of speech as well as religion. Parents have the
right to choose their children's schools. Private individuals may establish their
own charter schools ranging from preschools to universities.
Another anti-discriminatory educational principle is the creation of postinjury remedial measures to respond to all kinds of differential treatment and
differences in standard practices. For example, remedial educational policies
should be made for disadvantaged groups in remote areas where educational
resources are not sufﬁcient enough, which might cause lower student educational
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achievement.
Academic freedom and institutional autonomy should be comprehensively
protected, including all professors and staff in higher education who are
vulnerable to any political or social pressure. This will allow faculty to have more
freedom in pursuing knowledge and truth without fear and interference, which
will eventually enhance the transparent circulation of knowledge, academic
freedom of speech, and the right of professors to participate in the international
scholarly community. Safeguarding university autonomy is the basic threshold
of protecting academic freedom; it involves decision-making about power,
standards, management, and related matters.
Finally, school discipline must respect the dignity of the individual, value
human rights, and eschew public humiliation, illegal rules, and inappropriate
punishments. The government should guarantee that every class of school and
educational system will have an objective, fair, transparent, effective system and
an environment to achieve all the educational goals above.

5

To summarize Articles 13 and 14 of the United Nations´International
Covenant on Economic, Social, and Cultural Rights, to achieve the goal of
providing every person the education to which he or she is entitled, each country
should implement the following items:

6

1. Primary education should be compulsory and available free to all.
2. Secondary education of every form, including technical and vocational
education, should be available to all by every appropriate means.
3. Higher education should be equally accessible to all on the basis of
capacity, by every appropriate means, and higher education free of tuition should
be gradually introduced.
4. All those who have not received or fulﬁlled their basic right to primary
education should be encouraged to do so, and have opportunities available to
them, to the utmost level the government can provide.
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5. School systems of all levels should be actively developed. Fellowship
systems should be established. Material conditions for teachers should be
continuously improved.
6. Every country must respect parents´and legal guardians´right to select
non-governmental schools for their children so long as the schools conform to
state educational standards. They must also respect the freedom of such schools
to offer religious and moral education according to the beliefs which these
parents wish to nurture in their children.
The principal spheres of this report on educational human rights are
primary, secondary, and higher education. Its standard for assessing human rights
is whether students at all levels enjoy equality of opportunity and fair treatment
in the learning process regardless of their social background, such that they can
consequently receive equal employment opportunities after graduation.
With respect to cultural human rights, according to Article 15 of the
International Covenant on Economic, Social, and Cultural Rights, every country
should“recognize the right of everyone: (a) to take part in cultural life; (b) to
enjoy beneﬁts of any scientiﬁc progress and its applications; (c) to beneﬁt from
the protection of the moral and material interests resulting from any scientiﬁc,
literary or artistic production of which he/she is the author.＂
The UN's Covenant of Civil and Political Rights states that minority groups
should be protected so they can enjoy and preserve their own culture. Under the
international law of the time (1966), cultural human rights were always discussed
from the perspective of protection and promotion. Today, with technology and
science holding sway, religious freedom can be seen as the basis of protecting
human dignity.
The pursuit of a cultural identity for a nation, people, or society amidst the
rising tide of economic globalization, which is causing the loss of local culture
in many places, with certain traditions no longer being passed on from one
generation to the next, is a struggle against a cultural vacuum.
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Hence, in international law, where human rights are being increasingly
emphasized, countries are providing greater defense for indigenous people
while reasserting their sovereignty. Minorities are refusing to be discriminated
against and isolated again, and from the protection for ethnic consciousness,
self-determination and autonomy, they are increasingly calling for governments
to provide legal protection of their cultural heritage, including the use of their
native languages.

7

From these examples, one can see that full protection of cultural human
rights requires the guarantee of the freedom prerequisite to cultural development.
After all, cultural exchanges and mutual understanding will allow people to
respect different types of civilization and thus coexist with each other.

8

II. Educational Human Rights
(A) Preschool and Primary Education
Preschool refers to education before primary school, including kindergarten
and unofﬁcial education such as homeschooling. Primary education refers to the
ﬁrst six years of compulsory education in elementary or primary school in China.
1. Excessive Tuition Fees
(1) School Choice Fees
Arbitrary tuition fees have been a longstanding source of criticism in every
level of mainland Chinese education, with variations in“school choice fees＂
most frequently derided. The national and local governments have recently
placed bans on excessive fees of this kind, but schools everywhere and at every
level have found unusual pretexts to circumvent these restrictions. For example,
some preschools have established specialized, special interest, and experimental
classes and charged parents fees for admitting their children.

9

This violates
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China's Education Law, which states that the nation should not use any
mandatory or covert means to force students to buy school materials. Schools
should not encourage students to purchase materials from any free agent services
provided in their name and then make a proﬁt out of those purchases.

10

(2) Grant Fraud
In addition, Chinese primary schools have seen the rise of grant fraud. As
early as 2007 in Anhui Province, staff members who had not worked as teachers
for a long period of time were still receiving teachers´salaries fraudulently.
Later, in Hunan Province, another scandal broke out when it was found that
over 100 teachers were receiving illegal excessive subsidies. Not long before in
Anhui, it was discovered that some schools in agricultural villages had overstated
their attendance by one to two hundred students.

11

In Shaanxi Province, a

primary school principal overstated the attendance of his school to receive a
larger subsidy for custard.

12

In Hubei Province, most of the teachers in a certain school were involved in
grant fraud.

13

This kind of behavior undoubtedly stretches already-scarce resources for
basic education even thinner. It indirectly crowds out room to pay for and admit
students in other institutions, dilutes their resources, and reduces their chance to
receive a fair education.
2. Insufficient Kindergarten Resources
(1) High tuition due to shortage of public kindergartens
Statistics indicate that at the end of 2011, enrollment in Guangdong Province
kindergartens was less than 90 percent. The rate was still lower for public
kindergartens. Why? With entrance examinations forbidden, public kindergartens
have by and large used“school choice fees＂,“ sponsorship fees＂, and
“placeholder fees＂to ﬁlter out students. The lower-quality public kindergartens
charge 20-30,000 RMB, while the top-class schools charge as much as 60,000
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RMB.

14

The imbalance of school supply and community demand has led the
government to water down its standards by legalizing some undocumented
private kindergartens. These schools´teacher and resource quality do not
compare to those of public and well-established private schools, however.
Given the systemic limits on enrollment, private kindergartens´tuition
fees have risen steadily, and fee standards have become difficult to control.
Preschool education seems to be drifting further and further from advancing the
public welfare. These high charges are straining family budgets; monthly tuition
takes up as much as half a blue-collar family's pay.

15

Families must accept this

unreasonable system, however, to get their children into class. Entering a public
kindergarten has increasingly become a question of“who your father is, and how
much is in your wallet,＂a game played with money and personal connections.

16

(2) Unqualiﬁed Teachers
Kindergartens are now difﬁcult to enter and difﬁcult to pay for, yet many of
their teachers are unqualiﬁed. According to a China National Radio report, the
phenomenon of undocumented teachers is widespread. In Zhejiang at the end
of October 2012, the case of a female teacher abusing a student attracted a great
deal of attention,

17

not only because of her misconduct, but also because it raised

the issue of a lack of qualified teachers: the provincial education department
announced that about 40 percent of Zhejiang's kindergarten teachers, or about
40,000 educators, were not certified. The Shandong Provincial Education
Department surveyed 194 kindergartens in 17 cities and found that 53 percent of
the teachers and 17 percent of the principals did not have certiﬁcation for their
posts from the Ministry of Education.

18

The distribution of educational resources has been uneven for years.
Recently, however, governments at every level have worked to rectify that.
Over the last two years, the Guangzhou government has done more to build up
kindergartens, with over 700 inclusive non-governmental kindergartens receiving
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grants to help children with family difﬁculties get education.

19

The Shandong

Provincial Price Bureau, Department of Education, and Department of Finance
jointly promulgated a notice on the Ministry of Education and Ministry of
Finance's interim measures to manage kindergarten tuition payments as a part of
national development reform. The agencies clearly deﬁned tuition standards in
order to keep kindergartens from arbitrarily deciding their own fees.

20

These provisions show that governments on every level are interested
in intervening to adjust the long-term supply and demand imbalance and
inappropriate tuition fees of public and private kindergartens to improve the
public welfare with respect to preschool education.
To calm parental anxiety about the suitability of the country's teachers
and the students´right to receive a good education, the government must step
forward and develop provisions to encourage the development of excellent,
qualified kindergarten educators and strictly control kindergarten employment.
The results of the policies the government is currently implementing cannot yet
be evaluated.
3. Age-Inappropriate Curricular Demands on Students
The most modern kindergarten boarding schools in China, which best
adhere to international standards, often give their students coursework more
appropriate for primary school students. This early indoctrination turns preschool
into elementary school and is known as teaching beyond a student's grade level.
Since students cannot be made to age faster, it is possible such methods could
backﬁre by causing burnout. The seriousness of this problem is outlined below.
According to media reports, ten publicly recognized primary schools around
China had entrance exams. They included math problems featuring subtraction
and even English-language interviews.

21

The questions asked of the 6-year olds

in these interviews go far beyond the knowledge they should be expected to
have. This negatively impacts their emotional development and harms students
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with an age-appropriate education by putting them at a relative disadvantage.
Excessive education is related to excessive tuition fees. A case in Henan
Province shows that more than a few kindergartens give their teachers primary
school materials in advance. And more than a few offer specialized, special
interest, and experimental classes, then take supplementary resource and teacher
payments from parents.

22

This author believes these problems may harm each area government's
ability to deliver on its guarantees of compulsory and age-appropriate education.
Some experts indicate that one of the cruxes of turning kindergartens into quasiprimary schools is that the time spent teaching Pinyin Romanization in the ﬁrst
grade of actual primary school has been decreased.“Pinyin education＂has
been truncated into“Pinyin review,＂forcing other parents to demand their own
children's kindergartens have Pinyin reading and writing practice, as well.

23

In order to prevent such problems, the Ministry of Education has reportedly
promulgated a guidebook for teaching children ages 3-6. It stipulates what
children in three age levels—3-4, 4-5, and 5-6—should know at the end of the
school year, what they are able to do, and to what level of development they can
more or less progress to.

24

The Henan Provincial Government promulgated trial/

interim measures for kindergarten management which stipulated that preschools
should stop providing elementary school-level education; preschool education
should fundamentally take the form of games; there should not be experimental
classes or special classes with special tuition charges; and special group activities
for children with participation fees should not make a proﬁt.

25

Although governments on every level are beginning to understand the
seriousness of the problem, as long as deep-rooted cultural attitudes captured
in sayings like“wanting your son to become a dragon and your daughter a
phoenix＂;“only studying is valuable; everything else is beneath contempt＂;
and“don't let your child lose at the starting line＂are not changed, this problem
will be difficult to resolve. It harms age-appropriate growth for students and
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jeopardizes equality of educational opportunity for children of low-income
families.
4. Inappropriate Disciplinary Methods
Article 29 of the Compulsory Education Law of the People's Republic of
China states:“Teachers shall respect the personalities of students. No teacher
shall discriminate against any student, or use corporal punishment or corporal
punishment in disguise on any student, or commit any other act that may insult
the personal dignity of any student, or infringe upon the legitimate rights and
interests of any student.＂

26

In reality, cases of students suffering lasting physical or emotional
damage because of corporal punishment or another inappropriate method of
classroom management continue. For example, a Shanghai elementary school
teacher damaged a nine-year old student's cornea during a dispute with him
by throwing a pen at him while reprimanding him.
teacher accidentally tore a student's ear.

28

27

In Jiangsu Province, a

In a Guangzhou elementary school, a

teacher was accused of giving a female class cadre member the right to beat male
students´derrieres with a ruler, causing serious injury to many of them.

29

According to the PRC's Law of the Protection of Minors,“teaching and
administrative staff in schools and kindergartens shall respect the personal
dignity of the minors, and may not enforce corporal punishment or corporal
punishment in disguised forms, or any other act that humiliates the personal
dignity of minors…Where teaching and administrative staff in schools, nurseries,
or kindergartens subject minor students or children to corporal punishment or
corporal punishment in disguised forms, and if the circumstances are serious,
disciplinary sanctions shall be given by their units or the authorities at higher
levels.＂

30

Chinese law already expressly prohibits corporal punishment, but such
punishment and other kinds of inappropriate discipline are still prevalent. This
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shows that public power in China does not yet protect the physical and emotional
health of minors. In addition, the victims cannot smoothly continue their studies,
which damages their right to education.
5. Inequality of Opportunity for Rural and Migrant Students
The PRC rules a vast expanse of territory, and there is a pronounced
development gap between rural and urban areas. With the growth of the capitalist
economy in recent years, this divide has expanded in recent years, harming
students´right to educational equality. Here are a few examples to illustrate the
point.
In poor rural elementary schools, the vast majority of students suffer
from shortages in musical, physical, and artistic education equipment. Studies
indicate that 43% of students do not have art supplies, while 13.1% have only
sketchbooks. Four ﬁfths of students do not have musical instruments, while 10%
have only harmonicas and ﬂutes.
Moreover, the form and content of students´musical, physical, and artistic
education are very poor. Art class basically consists of the teacher drawing a
picture on the blackboard and the students copying it. Music class means learning
to sing pop songs. P.E. is taking the class outside to run together.

30

Under the

name of“work study,＂students in Yifu Elementary School in southern Shaanxi
had their class canceled so they could pick tea leaves for a factory. They worked
from 7 A.M. to 6 P.M. and collected 5 kilograms of leaves, for which they
received meager payment. The school used the proceeds to improve teachers´
beneﬁts.

31

This shows that the educational rights of students in poor areas are

not sufﬁciently protected.
In addition, the children of migrant workers from rural areas face
discrimination. China's migrant population is projected to exceed 120 million
people. As many as 9.3% of the children who come to the city with their parents
are not in school; close to a million school-age children cannot enroll in school in
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a timely manner.
The main reason for this problem is China's hukou (household registration)
system, which confers differing rights to urban and rural citizens, essentially
putting them in different social classes, with the latter able to ﬁnd work in the
city but conﬁned to live as the new urban poor.

32

Children from rural provinces are barred from entering urban public schools;
they must enter schools speciﬁcally opened to migrant children. Yet these schools
are often closed to make way for urban development.
Migrant workers are contributing to the rise of China's economy, and
their children should be properly cared for and treated fairly.

33

Yet they cannot

enjoy the same education as children born in the city because their household
registration cannot be changed.

(B) Secondary Education
This category includes junior high and high schools, covering six years of
education generally given from ages 12 to 18. The issues which will be discussed
include excessive tuition fees, insufficient gender education, and funding
misdistribution.
1. Excessive Tuition Fees
Tuition charges are disordered at every level of Chinese education. Relevant
agencies are promulgating countermeasures, but their effects are limited. For
example, several Chongqing City secondary schools not only charge tens of
thousands of RMB in“school choice fees＂but also stipulate that any admitted
student who decides not to attend the school and asks for that fee to be refunded
must give up a percentage of that amount as a“handling fee＂, which could
run in excess of 10,000 RMB.

34

Under this pretense, a Banan District secondary

school´s cancellation fee is 30 percent of the school choice fee.

35

According to

reports, unfair school choice agreements and refund terms are signed at the time
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the fee is paid.

36

These fees could potentially run afoul of the law, but because

the distribution of educational resources is very unequal all over China, to get
their children into a good school, parents can only accept schools´unreasonable
demands. Supervisory authorities can also use the parents´signatures on the
consent forms to skirt legal action.

37

Excessive fees for remedial education are also assessed. In Anyuan
Secondary School of Ganzhou City, Shaanxi Province, remedial, uniform, and
student fees add up to 1,700 RMB per person. This violates the Education Law's
stipulation that service and substitution payments must be free and voluntary
for students and must not be charged together with administrative fees. It also
violates policies forbidding remedial education fees.
In Xuzhuang Secondary School, Dali County, Weinan City, Shaanxi
Province, six teachers at registration time asked students to come to their
bookstore and buy school supplies in bulk, at a cost of 30 RMB per student. The
Dali County Board of Education allows schools to extend and advertise student
insurance and allows insurance companies to do business on school grounds.
The school provides the students collective insurance, but it does not give them
a guarantee slip or receipt. This violates the Education Law, which stipulates
that when service fees are obtained or supplementary materials bought in bulk,
students´free will must be respected, and compulsory or covert fee charges are
forbidden.
In First Secondary School, Tumed Right Banner, Baotou City, Inner
Mongola, night remedial classes were planned for ﬁrst-year high school students,
and 422 RMB were charged from every student. However, the Ministry of
Education's guidance directive on primary and secondary school management
prohibits these schools from organizing collective remedial classes and charge
fees for them. This type of behavior violates bans on charging money for
remedial classes.

38
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Guanqiao Secondary School, Anxi County, Fujian Province illegally signed
a wholesale contract with Fengcheng Hefeng Culture Products establishing
that its affiliated elementary school would from 2011 buy subscriptions of its
magazine Education Weekly. Through March 2012, the school had its over 900
elementary school students read Education Weekly three times, with each student
paying 32 RMB. Fengcheng paid the school back by donating it 50,000 RMB
and establishing radio facilities there in the run-up to its 90th anniversary.
Xinzhou Teachers College, Shanxi Province collected tuition in advance
from students enrolled for their incoming class who were from outside Shanxi
Province and canceled the admissions of those who did not pay on time.

39

Natives of Shanxi Province received their notiﬁcation of admission by telephone
together with a request to come to school early to pay tuition and subsequently
receive their notice of admission.

40

In this case of out-of-control tuition collection, students´enrollment was
based on whether or not they made an improper payment. This was not only
a violation of Chinese education law but also a serious infringement upon the
students´right to receive education.
2. Tuition Reform Measures for Each Level of Education
Every level of government has put forward response and improvement
measures to address the tuition fee problem. To take action against illegal and
excessive fee collection for learning materials, Fujian, Beijing, and Shanxi's city
governments have implemented the following policies.
Starting in the fall of 2012, Fujian's government has intervened to control
the prices of major educational materials. Under this standard, the prices of
most of these materials fell 40-50%, saving provincial students an estimated 287
million RMB per year.
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The Beijing Municipal Education Commission established that henceforth,
primary and secondary schools may not uniformly recommend certain brands´
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school supplies, and they should provide all class exercise, summer and winter
vacation homework, exam papers, and review materials free of charge, with no
extra payments required.

42

The Shanxi Ministry of Education strictly forbids provincial primary
and secondary schools from marketing or mandating purchases of educational
materials.

43

Economically developed areas of the province must offer course

materials to economically disadvantaged families for free. Each school must,
according to reasonable wishes of students and principles of student instruction,
purchase supplementary materials for students free of charge.

44

Beijing and Shanxi also crafted policies in 2012 in response to compulsory
schools illegally administering entrance exams and charging registration,
testing, and school choice fees.

45

Beijing prohibited schools from connecting

any payments or donations to admissions or matriculation. All donations would
henceforth be received by a city or district government-determined educational
administration department for unified audit. The regulations stipulated that
donors give all their gifts to that level of government for inclusion in its
budgeting. Donations for primary and secondary school facility improvements
must be included in fixed asset management by all higher-level educational
authorities and implemented according to their procedures.

46

Shanxi, meanwhile,

forbade the organization of entrance examinations on that level of education
and denied regional governments and related groups and schools the ability to
connect donations to admissions.
From this we can see that although tuition abuse is a serious problem in
mainland China, governments are taking steps to address it. Besides stricter
scrutiny of school fees, free school materials are being given to children in
compulsory education in many areas. From the perspective of educational human
rights, wiping out such fees is a major target for providing universal education.
The government countermeasures outlined above are worthy of praise. However,
truly poor districts and areas are not providing any measures to help finance
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education, and this is often where tuition fees are the worst. Children there are
seriously hampered in their efforts to receive the education they deserve.
3. Insufficient Gender Equity Education
Sex education is still insufﬁcient in mainland China. Related policies have
been improving for 20 years, but implementation has always been sorely lacking.
47

Besides a lack of qualiﬁed teachers and appropriate class resources, under

the country's exam-oriented system, admissions to the next level reign supreme,
so adolescent sex education is considered useless and isn't written into in many
curricula. Here are some examples of disdain for gendered.
With college entrance examinations soon to begin, one Hangzhou secondary
school ordered that male and female students should not be alone together, as any
“romance＂would negatively affect their exam scores. Furthermore, they could
be no closer to each other than 50 centimeters; could not eat at the same table;
and could not be on campus in pairs.

48

These rules backfired by preventing

students from discussing coursework and studying together, damaging their right
to education in the name of preventing romance.
In addition, there are students who are forced to have their hair cut so they
will concentrate on schoolwork, affecting their health and development.

49

One

female student in Shandong leapt from a building in response to a hairstyle ban,
ending her own life.

50

These inappropriate policies display schools robbing students of their
personal freedom. Students who do not follow these policies are fined, have
their hair cut, are glared at by teachers, administrators, and other students, or
are even forbidden from coming to school and learning. Furthermore, some
secondary schools force students who do not obey their rules to keep short hair to
stop attending night study sessions. In order to carry out hairstyle policies, they
also take photos of“model students＂and recommend their hairstyles to other
students.

©

51

2012 by Taiwan Foundation for Democracy

Educational and Cultural Rights 231

4. Funding in Disadvantaged Areas
In recent years, to help ameliorate the serious educational resource shortfall
in western regions, the Chinese government has provided scholarships to
excellent students from poor families. For example, since 2000, the“Western
Development Project＂has helped 100 high-performing high school students from
economically disadvantaged families and 80 poor students who have tested into
high-level universities to pay for their education. Each student receives 30005000 RMB annually, with greater gifts given to those with greater needs and
special attention given to members of ethnic minorities.

52

The Xinjiang Uyghur Autonomous Region extended its free textbooks
program to beneﬁt 2.37 million students in primary and secondary schools.

53

Starting in the fall of 2012, the national scholarship program was expanded
to offer free secondary- and tertiary-level vocational education. Priority is given
to those specializing in agriculture and those from disadvantaged families. All
students in agricultural villages and townships are now eligible, as are urban
students specializing in agriculture or hailing from disadvantaged families.
Student allocations were divided into two classes. Students from secondary
vocational schools in the 11 struggling districts of the Liupanshan area of
Ningxia and Gansu, as well as Tibet and the ethnic Tibetan regions of four
other provinces (Qinghai, Sichuan, Yunnan, and Gansu), are all eligible for this
scholarship.

54

The Hainan Provincial Party Committee and Government have invested
in vocational education for years, with about 5,528,000,000 RMB invested
since 2007. Since 2006, the number of secondary vocational schools has
increased from 81 to 100, and the number of students at these schools has more
than doubled, from 78,000 to 174,000. Low-income students specializing in
agriculture are all able to attend tertiary vocational school free of charge as of
2012. All higher vocational education will be free beginning in 2013.
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To serve distant areas, Tsinghua University has in recent years sent two
thousand volunteers to 14 regions, including Qinghai, Tibet, Guizhou, and
Xinjiang, to teach. This student organization was formed ﬁve years ago and has
already recruited over 400 different students and volunteers in 34 echelons to go
to primary and secondary schools in the west's nine provinces and 17 areas and
provide educational services.

55

The above programs show that the government has recently devoted effort
to giving students in the disadvantaged west the education they deserve, but it
is yet to be seen whether these policies will be implemented and achieve their
intended results, and there is room for greater effort.

56

(C) Higher Education
Higher education covers college, university, and graduate education. Its
major issues in 2012 can be divided into four parts: (1) professorial violation of
academic ethics, (2) professorial neglect of teaching quality, (3) maldistribution
of resources, and (4) the increasingly disadvantaged position of female students.
The ﬁrst two issues can be attributed to the rising inﬂuence of worldwide
university rankings in China. Since these rankings are largely based on academic
papers produced by university faculty, professors are pressured to spend ever
more time on their research and give secondary importance to teaching and social
concerns. Worse still, several teachers have been caught for plagiarism, even for
plagiarizing their students´work, damaging both the quality of higher education
and their universities´reputation. There were also a number of negative reports
in 2012 about campus learning environments being poor, creating ill effects for
students´education and educational rights.
1. Violation of Academic Ethics
Both professors and students are guilty of misconduct. Professors plagiarize
academic papers and published works, while students pay others to write papers
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for them, a problem that is growing worse by the day.
Such papers and dissertations are one of the major factors determining
school distribution of scholarships and the selection of personnel for
employment. The existence of the paper ghostwriting problem for even a single
day makes it impossible for higher education to attain the goal of being fair and
open to all on the basis of each person's achievements.
On the teachers´side, in March 2012, a Luoyang City Intermediate People's
Court ruled that Zhang Li, a university professor of physical education, had
plagiarized the graduation thesis of a Beijing Sport University undergraduate.
She was ordered to cease and desist her rights violations and ﬁned 1000 RMB.

57

The chair of the Department of Industrial Design at the Hubei University
of Technology School of Art and Design was found by his school to have
plagiarized his Red Dot Design-award winning project from a student graduation
project.

58

With respect to student fraud, there are already over 800 websites in
mainland China catering to students who want to have their theses written
for them. One,“China Thesis Download Center＂, publicly announces:“an
undergraduate thesis costs 1500 RMB, a graduate thesis 4000. For a doctoral
thesis, please call us by telephone for consultation.＂

59

Many of the contributors

to these sites are current master's and doctoral students. The sites advertise the
strength of their teams´abilities and market aggressively to gain clients.
The Communist Party's Internet controls do not yet extend to these
websites, however.

60

Neither the Education Code, nor the Copyright Law, nor

the Intellectual Property Law clearly prohibits the purchase and sale of theses.
Universities can discipline their own students according to their policies, but
no government agency has the standing to investigate or punish the writers,
sellers, or intermediaries of these papers, which are seriously affecting academic
discipline.

61
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2. University Neglect of Quality of Instruction
Universities throughout the greater Chinese community are chasing
rankings, which is leading them to overemphasize research and underemphasize
teaching. Professors neglect their classes, harming the students´right to
education.
This has instigated fervent discussion on the mainland. Professors have
admitted they devote no more than 20% of their efforts to their students, saying
they are too busy with lecturing on and off campus and aiming for lecturing
and research awards. They may publish as many works as they like, but these
publications will not greatly inﬂuence their teaching.

62

While there are more than a few professors who are great teachers and great
researchers at the same time, evaluations place the most emphasis on quantity
of publications, leading people to put less and less focus on teaching, making
professors less willing to teach undergraduates. The following reasons can also
be named: (1) Professors are too busy: they have too many graduate students and
social lectures and too much research responsibility. (2) Mistaken government
policy: evaluations overemphasize research and underemphasize teaching. (3)
Distorted values: compensation for teaching does not compare to that for research
or giving outside lectures.
For this reason, the Ministry of Education has now expressly stipulated
that professors must teach undergraduate students in their department, or else
their employment will be terminated.

63

Wuhan University has invested 215

million RMB to address its poor undergraduate education, stipulating that every
professor, including those on the top level, must teach undergraduate classes.

64

These moves show that the Chinese academy is beginning to address its
undergraduate education problem. Unless the professorial evaluation system
changes, however, these cases will continue to occur because the incentives are
the same. This state of affairs hurts students´right to education.
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3. Maldistribution of Resources
Because educational resources are not evenly distributed, universities in
economically disadvantaged areas lag far behind their urban counterparts, be it in
professorial qualiﬁcations or hardware and facilities. Students in these areas have
a truly low probability of testing into China's major universities, not to mention
the top tier of Beijing and Tsinghua Universities.
Research indicates that rural students have a much lower chance than urban
students of matriculating to universities. The former have a slightly lower chance
than the latter of getting into a provincial/area university and a higher chance of
matriculating to a provincial/area vocational institute. An urban student has 310%
the chance of matriculating to a major university that a rural student has, as well
as a 140% better chance of making a general undergraduate school. The urbanite
has 67% the chance of a rural student of going to a technical and vocational
college. The higher the university's prestige, the lower the probability that a rural
student can go there. From 1995-2005, scions of the social and governmental
elite made up 23.5 percent of university students, while children of first-tier
industrial producers (this tier includes farming, fishing, forestry, and animal
husbandry) took only 2.3% of places in college.

65

Faced with the yawning urban-rural development gap and unfair distribution
of resources, at the end of April 2012, ﬁve national government agencies—the
Ministry of Education, National Development and Reform Commission, Ministry
of Finance, Ministry of Human Resources and Social Security, and State Council
Office of Poverty Alleviation and Development— jointly published a plan for
recruiting students from impoverished areas, identifying 680 counties in 21
regions to support. Institutes of higher education participating in this plan were
to increase opportunities for aspiring students of agricultural, forestry, water
conservation, mining, teaching, and medicine from these regions to attend their
schools.

66

This program seems certain to help these disadvantaged students, but
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its results must be continuously studied.
4. Discrimination Against Female Students
As mentioned above, China´s gender education is insufﬁcient. This is also
true in higher education. Here are some examples:
(1) Uniform Policies and Hairstyle Restrictions
Southern Women's College, in response to past students wearing clothing
it considered overly revealing in public, which it considered bad for its male
teachers and guests, instituted the following policy:“Students must display a
digniﬁed demeanor and civilized conduct. They must dress neatly, decently, and
elegantly. They may not wear shoulderless tops, sandals, or strap or slip dresses
to class or in public. They should not wear jewelry inappropriate for students.
They should behave decently toward men in public.＂

67

These rules inspired

heated debate among the students, with some saying they did not understand.

68

South China Normal University has had hairstyle restrictions for years. In
2012, after new students were told they had to get bowl cuts, students held a
vote on the question online and called for the school to halt this “inhuman＂rule.
Close to 80 percent of voting students declared they opposed the rule.

69

Yet on

the ﬁrst day of school, some students were still notiﬁed they would be forced to
cut their hair.
(2) Double Standards for Entrance Examinations
When the national university entrance examination results were announced,
many university departments set different minimum scores for male and female
students because the latter scored higher than the former on average. For military
and police academies and other universities recruiting national security students,
the gap topped 40 points in some cases. The China University of Political
Science and Law science department accepted only women scoring 632 points
or higher and men scoring 588 points or higher, a difference of 44. The Chinese
People's Armed Police Forces Academy science department set its cutoff at 620
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for women and 585 for men, a 35-point gap.
Some major non-security universities and departments have gotten in on the
act, as well. The humanities department of Beijing Foreign Studies University
set its cutoff for women 14 points higher than its cutoff for men, and the science
department made the difference one point greater.

70

When Renmin University

varied its cutoff by department for the ﬁrst time, it gave men a lower standard to
enter its humanities department: they would need 601 points, women 614.

71

For South China University of Technology's science department, the gap
was 37 points: 622 for women and 585 for men.

72

One reason for this discrepancy is that women are considered to have natural
advantages in languages and performing arts. In several departments of foreign
languages, women already make up over 70% of students. In defense, military,
and police schools, however, the reasoning is that these positions are traditionally
male-dominated, so women would be at a disadvantage in the employment
market after graduation.

73

This displays a clear double standard. In traditionally female-dominated
fields like language, broadcasting, and performance, male enrollment quotas
are established to protect“gender equality.＂On the other hand, in ﬁelds where
women are traditionally at a disadvantage, like national defense, the military, and
the police force,“women aren´t welcome＂and“women would have trouble
ﬁnding work, so they should go into another ﬁeld＂are given as excuses to deny
women the rewards they deserve for their hard work.
The Ministry of Education announced in a 2006 provision that without
its permission, institutions of higher education may not set gender ratios for
admissions.

74

Although this law is laudable, it has not been strictly enforced,

and several universities have set different admissions thresholds for people of
different genders. This is undeniably harmful to women's education.
3. Forced Nudity for Examination
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In a health-care related department of one Hunan institute of higher
education, female students were forced to strip for an examination. Their
male professor ordered many female students to expose their private parts and
participate in a breast and inguinal lymph nodes checkup.

75

During the test,

the male professor even touched the students´privates, causing them great
psychological damage.

76

The test was a part of the university syllabus. Called“rigorous training
to strengthen bedside nursing operations,＂there were 21 potential items for
inspection in this lesson, with each student drawing one by lot. The students
were required to expose their breasts for chest and heart examinations; for the
inguinal lymph node tests, they had to take off their skirts or pants and expose
their groins. During this testing, co-organized by two examining professors,
two students would make a group, with each one inspecting the other.

77

This

apparently made the nudity legal.
The controversy in this case was that during this test, instead of drawing lots
as called for by the syllabus, the professors decided for themselves which items
would be checked. When the students did not immediately communicate to the
teachers that their rights were being infringed upon, they continued to experience
apparent sexual harassment during the test.
This case showed that both gender relations and student-teacher relations
in Chinese universities are unequal. Women's rights, minds, and bodies were
damaged.

III. Cultural Human Rights
(A) Religious and Ethnic Cultural Issues
One can see from the 2012 report on cultural human rights that the
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Communist Party has infringed upon Tibetans and believers of Falun Gong,
Islam, and Christianity numerous times, and circumstances are even worsening.
The Party has long acted to strictly control well-organized religions with strong
membership, and it has attempted to manage the five state-approved religions
(Buddhism, Catholicism, Protestantism, Islam, and Taoism) itself to better
facilitate its command over religious activities.

78

The Party's attitude toward all religious organizations has hardened over the
years, especially during leadership changes. With the 18th National Congress of the
Communist Party taking place in 2012, control over approved religious became
very tight, and large-scale suppression campaigns were orchestrated against
unapproved faiths like Falun Gong. The Guangzhou government had citizens
sign cards promising they would not participate in cults. Beijing disseminated
a proposal of the same kind to its citizens. Chongqing called a meeting of its
department of the interior and then held a crackdown on Falun Gong members in
advance of and until the end of the Party Congress.

79

The following are cultural human rights issues of note in 2012:
1. Falun Gong
The Chinese government's treatment on Falun Gong has in recent years
exposed its religious and cultural human rights violations most visibly. According
to the Epoch Times, many mainland Chinese suffered persecution from the
government from February 20 to March 4 of 2012. Here are the most well-known
cases:
Dalian Ocean University associate professor Liu Rong-hua was sent to a
forced labor camp by the Party for two years for practicing the faith. After her
release, in September 2011, she was sentenced by the Party again. Her parents
appealed for her everywhere but had nowhere to turn.
At least five Falun Gong members in Zhangjiakou City, Hebei Province,
including Liu Jian-jun, Wang Feng-yi, Gao Yu-qin, and Yang Gui-qin, were
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illegally apprehended at the end of February 2012 by seven or eight public
security personnel offering no identification. The police ransacked their living
quarters to seize Liu´s Falun Gong-related books, printers, and notebook
computer, along with 40,000 RMB and other possessions. Liu is now on a hunger
strike, and Gao and Yang are being held in the Qiaodong District brainwashing
center.

80

2. Tibetan Ethnic and Religious Issues
Tibet is very tense at the moment. The famous Tibetan writer Tsering
Woeser is forbidden from going to the Dutch Embassy to receive the Prince Claus
Award which she won in 2011. The prize is co-sponsored by the Dutch foreign
ministry. According to the Voice of America, the Prince Claus Fund called her
a courageous Tibetan writer who is actively committed to Tibetan autonomy,
liberty, and development. Yet the Ministry of State Security has ordered her not
to go anywhere without its permission. The fund director was himself denied a
visa to China, so he could not go to Beijing herself to give the prize, either.

81

In March 2012, an 18-year old man who identiﬁed himself as Dorje burned
himself alive in Ngawa Tibetan and Qiang Autonomous Prefecture, a part of
Sichuan Province and historically a part of the Tibetan region of Amdo. While
dying, Dorje called for Tibetan freedom and protested the Chinese government's
occupation.
Since March 2011, many Tibetans have used self-immolation to fight for
their“basic human rights as Tibetan people.＂In the year following that month, 26
Tibetans burned themselves alive while calling for the return of the Dalai Lama
and Tibetan freedom.
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In response, the Communist Party began to strengthen its reeducation
campaigns in the region, closing temples for as long as half a year.
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Since the

monk Tapey´s 2009 self-immolation in Ngawa, military and police stationed in
Tibet have equipped themselves with ﬁre extinguishers, with up to two of every
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ﬁve people in a patrol carrying them.

84

Lhasa is holy ground for Tibetans. More than a few have come from other
provinces to self-immolate there. This has given the Chinese reason to expel
Tibetans who are not native to the city. Many have exposed the double standard
online: all Kang people without a temporary residence permit have been ordered
to leave the city, while Han and other groups can stay without these permits.
Tibetans now say Tibet is the most inconvenient place for them to live, and
they periodically face inspections. Han and other people, however, can freely
enter and exit and live in Lhasa.
apartheid.

85

This is proof that Tibetans are living under
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Given the antagonism and conflicts in Tibet, the Chinese government
has begun to forbid foreigners to travel or participate in traditional religious
ceremonies there. One forbidden time to visit is the Saga Dawa Festival, a
celebration of the enlightenment of Shakyamuni Buddha (known as“the
Buddha＂in the West) which takes place in the fourth month of Tibet's traditional
calendar (which begins in February or March each year). Traditionally, this
season attracts a great number of travelers to the region, but in both 2011 and
2012 the borders were shut to foreigners at this time, as they were during other
religious festivals and times of unrest.
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These policies deny even foreigners

fundamental cultural human rights.
These cases reveal that Woeser was forbidden from receiving her award
because she has long worked for Tibetan autonomy and development and fought
for religious freedom there. Tibetan self-immolations are part of the struggle for
human rights. Because Tibet has historically had a theocracy, the person Tibetans
consider the reincarnation of the bodhisattva of compassion, Avalokiteśvara, the
Dalai Lama, is a spiritual leader governing in exile. This state of affairs greatly
affects Tibetans´state of mind. China has long seen the Dalai Lama as a threat
to territorial integrity. Apart from violating Tibetan independence advocates´
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human rights, the Communist Party is not respecting the Tibetan people's cultural
human rights.
According to statistics, what the great majority of Tibetans are ﬁghting for
is the political human right to a high level of self-rule and the cultural human
rights to practice the Tibetan Buddhist faith and venerate the Dalai Lama, which
are part of their right as a people to preserve their culture. Hence, what the
Communist Party calls“ethnic separatism＂is actually the Tibetan pursuit of the
universal values and fundamental human rights of religious freedom, equality,
and democracy.
3. Christian Religious Issues
Since 1949, the mainland Chinese government has been officially atheist,
and its basic policies on religion have been unchanged until today, over 30
years after the Cultural Revolution ended. While every religion has its own
corresponding ofﬁcial state organization, this undoubtedly places religion under
the scope of politics. Under China's policy of having a state-approved association
and conference for each church, Catholics, for example, are under the Chinese
Patriotic Catholic Association and the Bishops Conference of the Catholic
Church in China. Without papal approval, they have modiﬁed many traditional
rites and selected their own clergy.
In 2012, Shanghai auxiliary bishop Ma Da-qin was removed from his post
by the government and put under house arrest. Because China is ofﬁcially atheist
and pragmatic, the state sees all religions as external forces seeking to intervene
in internal politics. In its eyes, it is protecting the dignity and autonomy of the
country at all costs. The reason Ma lost all communication with the outside
world, the Wall Street Journal reported, is that he announced his intent to resign
from the Patriotic Catholic Association to focus more on ministry.
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The Party method of making religion submit to the government violates not
only international standards but also the stipulation in the Chinese constitution

©

2012 by Taiwan Foundation for Democracy

Educational and Cultural Rights 243

itself that the nation's people have the right to freedom of religion. Article 37
states that “the freedom of person of citizens of the People's Republic of China
is inviolable…unlawful deprivation or restriction of citizens´freedom of person
by detention or other means is prohibited.＂Bishop Ma Da-qin, while pursuing
the freedom to better practice his faith, instead was deprived of his personal
freedom.

89

The pressure on Protestant churches on the mainland is equally unstinting.
For example, Christian meetings in private residences of Beijing have been
raided and pastors taken into custody.
State-approved churches, Protestant and Catholic alike, must all hang
the following banner:“Love the Lord; Love Your Country.＂The national
government appoints church personnel and approves all expansion projects.
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4. Xinjiang Ethnic and Religious Issues
Likewise, the Islamic religion of the people of Xinjiang is seen as taboo by
Party authorities, which frequently consider expressions of faith to be connected
to“foreign｀East Turkistan independence´forces.＂(East Turkistan is a separatist
name for the region.) The Communist Party frequently uses“the possibility or
intent of secession＂as a reason to infringe upon the political and cultural rights
of the people of Xinjiang. Many aspects of party control over religious life there
have drawn criticism from abroad.
In 2012, a house mosque in Urumqi called“Children's Summer Quran
School＂was shut down by the government, with seven teachers arrested. The
principal, teachers, and parents were questioned, and the community's gathering
place was shuttered. Other house mosques in the area have suffered similar
harassment.
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In February and March of the same year, each Xinjiang governmental
organization demanded its members sign “
a national civil servants´pledge to
put an end to religious belief, a“pledge not to participate in religious activities,＂

© 2012 by Taiwan Foundation for Democracy

244 China Human Rights Report 2012

and the like, guaranteeing that they would not have faith, would not evangelize,
would not participate in religious activities, and would not wear religious
clothing. Civil servants found to have religious beliefs or act on them would
have their education declared invalid, required to stop working, have their wages
suspended, or be removed from the civil service.
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According to an Agence France-Presse report, nine Uyghurs were sentenced
to between 7 and 10 years in prison for holding extreme religious beliefs and
holding unsanctioned religious activities. The World Uyghur Congress declared
that these decisions did not follow basic legal procedures and were fabricated
to produce the result the government wanted. It also called the ruling political
persecution of ethnic minorities in Xinjiang, most of whom believe in Islam.
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Although this case provides no damning evidence, it is a sign that politics
affect judicial rulings. With the severe popular and religious conﬂicts between
Han and Uyghur people especially severe at the moment, the Communist
authorities should treat cases like this more cautiously, asking for clariﬁcations
from outside sources in a timely fashion, in order to lower tensions.

(B) Internet and Book Circulation Issues
The circulation of published works and Internet news is an important index
of a country's cultural human rights regime. The following is an analysis of the
Communist Party's online information blockade and censorship of publications.
1. Book and Periodical Circulation
On March 1, 2012, Hong Kong's New Century Press planned to release
a new book by former Central Party School professor Du Guang titled Return
to Democracy – Discussing 13 Problems with National People's Congress
Chairman Wu Bang-guo. To its surprise, the Communist Party banned the book
before it could go on the shelves.
94
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The reason is the book discusses Wu´s“ eight establishments＂of
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socialism with Chinese characteristics and“ﬁve noes,＂meaning ﬁve reforms
that cannot be undertaken (no multi-party election; no diversiﬁcation of guiding
principles, no separation of powers, no federal system, and no privatization). The
book challenges sensitive issues which have emerged since the opening of the
country such as monopoly and tyranny.
Professor Du's Weibo account was subsequently shut down, as were his
microblog posts introducing the book and his friends´blog posts recommending
it.
The Party is doing everything it can to restrict print media's freedom of
speech. In September 2012, two Hong Kong journalists went to Shaoyang, Hunan
to interview people about the mysterious death of pro-democracy advocate Li
Wang-yang, which had captured Hongkongese people's attention. The journalists
were instead detained in a hotel by the local police for 44 hours.
On September 16, a photojournalist for the Hong Kong paper The South
China Morning Post attempting to interview anti-Japanese protestors in
Shenzhen was beaten by Public Security forces, suffering injury.
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Hong Kong

news workers collectively protested against Chinese threats in response.
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Even as the mainland and Taiwan have gradually moved towards
reconciliation, Taiwanese media and publishers have been unable to publish and
broadcast in the mainland in a manner that meets international human rights
standards. Mainland China is still failing to deliver not only the ability to publish
and broadcast there but also protection of copyright and freedom of speech.
2. Internet Information Blockades
The Chinese government's strict control of online communications is
ubiquitous. According to related reports, one of its major projects last year
was its investigation of Sina Weibo. Since March 16, the government has been
requiring all Internet users as well as users of the services Sina, Sohu, Tencent,
and Netease to register with their real names. On May 8, Sina Weibo published
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new terms of service which outlined proper submission content, instigating an
intense backlash online.
The user agreement establishes that“threats to national unity, authority,
and territorial integrity, the divulgence of state secrets, and undermining social
stability,＂among other things, will not be tolerated.
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At the same time, the

service announced that five sensitive messages will get one silenced; that is,
an account which releases five or more messages of a sensitive nature will be
forbidden from posting for 48 hours, and the information in question will be
deleted.
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Those who release ﬁve or more sensitive messages with malicious

intent will be silenced for 48 hours or more and could have their account shut
down. Those who circulate ﬁve or more obscene messages could have their
accounts canceled, as well.
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The night before the Party Congress opened, the Beijing government ran a
tight network blockade. Everything related to the“known sensitive words＂and
sites which could help the people access correct information was shut down.
Nothing escaped the ban, including the world's most popular social networks,
like YouTube, Facebook, and Twitter.
Chinese Internet users tried several methods to“get over the wall＂and
attain freedom, including taking advantage of a control site failure to contact the
outside world.
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Human rights advocates and groups worldwide have commented on this
freedom of speech infringement. The following is one example. A member of the
Committee to Protect Journalists based in the U.S. said that the new Sina Weibo
user agreement reﬂects the CPJ Propaganda Department's rationalization of press
censorship: it is overly general and vague and could be applied to any content
considered sensitive.
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The editor of the Journalism and Media Studies Centre of the University
of Hong Kong also criticized the agreement, saying that on the surface, it seems
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the Party moved to“deal with rumors,＂but really it sought to strengthen its
control.
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The Wang Li-jun incident which eventually brought down Bo Xi-lai

and the successful escape of human rights lawyer Chen Guang-cheng, as well
as the transfer of power at the 18th Party Congress, a sensitive time, especially
pushed the Party to tighten its grip and take away Internet users´rights.
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3. Control of Artists and Cultural Activities
Less than three hours into the ninth Beijing Independent Film Festival's
curtain-raising on August 18, 2012, the event was forcibly brought to a halt when
the movie projector was put out of commission and the arts world members
and supporters in attendance driven out by Party authorities. The art world
vociferously criticized this affair.
authorities in a similar manner.
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Yet the 2011 festival was suppressed by
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The Chinese government's control of dissidents has not loosened a bit as
its international inﬂuence has grown. For example, the 2010 Nobel Peace Prize
winner, the important pro-democracy dissident Liu Xiao-bo, has not been able
to receive his award because he is a prisoner of the state.
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Since the prize

announcement, Liu's wife, Liu Jia, has been under house arrest herself.
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This

case makes Communist authorities´restrictions of the freedoms of dissidents
within Chinese borders evident.
Liu Xiao-bo refuses to leave China after his prison term ends in 2020
because he wishes to preserve his status as a dissident; others who have become
expatriates have gradually lost their authority to oppose the government while
abroad.
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In contrast to 2010 Nobel winner Liu's suffering, however, the
government openly celebrated and extolled Mo Yan for receiving the Nobel
Prize for Literature in 2012, showing how closely intertwined it is with a socalled“patriotic writer.＂
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When Mo Yan was asked about Liu Xiao-bo's

imprisonment after receiving his prize, his response to this sensitive question was
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relatively reserved.

110

From this, one can see the government's pressure on the cultural sphere.
This has not changed even as the economy has been opened up and reformed.
Somehow affording the cultural world more free space, defending dissidents´
rights, and creating a win-win situation for all in the international arena is a goal
that must be worked toward in the future.

IV. Conclusion
By the standards of the UN outlined above, the China of 2012 has much
room for improvement on educational human rights. With respect to the
government's guarantee of its citizens´fundamental right to receive education,
including the aspects of availability, accessibility, acceptability, and adaptability,
there are still many cases of educational resource shortages, limits on the
usage of education, tuition disparity and excessive school fees, and systemic
inﬂexibility.
Whether it's high tuition or migrant children's difficulties in attaining
education, primary education, which should be compulsory and free to all, must
be improved.
Availability signiﬁes giving students of each gender and every ethnic group
a safe and secure school environment. Discrimination, however, is robbing girls
of opportunities. Meanwhile, students with disadvantaged backgrounds often
have no way of receiving fair educational opportunities because they live so far
from the place of their household registration.
In secondary and vocational education, varied and flexible curricula and
learning styles are still hard to come by. Vocational education especially needs
to address inequalities of opportunity stemming from several factors, including
gender, previous unemployment or withdrawal from school, status as a migrant
worker's child or refugee, or physical disability.
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Although admissions to higher education are increasing, the quality of
tertiary schools is uneven. Hence, the competition to enter Beijing or Tsinghua
University is fierce, and the effect of yawning socioeconomic and urban-rural
gaps on students´opportunities is climbing.
Flexible curricula and supporting measures to meet the educational needs
of students with different social and cultural backgrounds are too few. Basically,
there is still no way to meet the needs of students who study differently. In other
words, although China is called an educational powerhouse, basic structural
elements of school systems, such as reasonable public subsidies of the cost
of education, restriction of teaching positions to qualified, certified teachers,
appropriate curricula, and educational resources, are still painfully lacking in
many places because of resource maldistribution and lack of transparency. This
leads to poor educational performance and a lack of equity of opportunity on a
national level.
Turning to the educational freedom of parents and guardians on behalf of
their children, for the time being, school choice is dependent on a household's
economic means. Respect for minority ethnicities and religions must still be
strengthened on all levels. In particular, although there is a special education
system, remedial measures for over-education and discrimination are clearly
insufﬁcient.
Due to the Higher Education Law, universities are under the university
president responsibility system, meaning the principal is subject to the campus's
Communist Party leadership. Thus, in addition to the currents of the market
economy, universities are under both an administrative bureaucracy and the
party authority. They are especially limited by the new institutional evaluation
standards, which indirectly influence academic freedom and self-regulation.
Finally, when it comes to school management, personal dignity and student rights
are not sufﬁciently protected, with public humiliations of students and various
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legal violations occasionally not being dealt with appropriately.
Turning to cultural human rights, as noted above the UN has called for every
country to“recognize the right of everyone: (a) to take part in cultural life; (b) to
enjoy the beneﬁts of scientiﬁc progress and its applications; (c) to beneﬁt from
the protection of the moral and material interests resulting from any scientiﬁc,
literary or artistic production of which he is the author.＂It has also encouraged
the protection of minority groups´culture and religion, the recognition of each
area's cultural identity, and efforts to restore cultural roots. In all these areas,
China's development is visibly limited.
Whether it's respecting minority culture, guaranteeing freedom of religion,
or allowing Internet and media freedom, government policy is applying a
high amount of negative pressure. The mainland has long been ruled by the
Communist Party of China, which suppresses any grassroots organization which
it considers a threat to its monopoly on authority.
In comparison to the last few years, 2012 saw the Chinese government
deliberately stifle more religious and cultural news reports. Hence, this report
could only source Falun Gong and Western news organizations for its observation
and analysis in these areas, and locals´and insiders´perspectives could not
be included. This has become an annual dilemma for writers of the Cultural
Human Rights Report, and the information available causes the evaluation to
skew negative. This limitation, which is caused by the government's deliberate
blockade of relevant information, itself shows that cultural human rights in
mainland China have room for improvement.
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(Translated by William Franco; Reviewed by the Author)
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The Human Rights of Taiwanese
Businesspeople in Mainland china
Jung-Hai Lu*

I. Preface
Human rights are a universal value, so there is no need to use different
standards to evaluate different topics or kinds of rights. With over one hundred
thousand Taiwanese businesspeople working in mainland China, however, their
rights have become a particular topic of concern to all Taiwanese. Therefore, in
keeping with the wishes of the Taiwan Foundation for Democracy's directors
and supervisors, this annual human rights report has included a subsection about
the rights these businesspeople have since 2010. Its purpose is not to merely
say“Taiwanese businesspeople's human rights standards are different from
mainland Chinese's＂but rather to fulﬁll a need for this information expressed by
the Taiwanese people with a comprehensive descriptive report.
The core of human rights is every individual's right to freedom. From
this comes the establishment of judicial and legal rights. The same is true for
Taiwanese businessmen.
The TFD's annual report covers not only personal freedom but also
economic, environmental, educational, and cultural rights to provide a broad view
of the mainland rights regime. Likewise, this report on Taiwanese businessmen's
rights in mainland China not only examines their personal freedom but also
deals with broader issues like their property rights and their businesses' rights to
operate in the country.
Hence, this year's major subjects include Sogo's harassment by landlords,
the lack of protection of intellectual property, headhunting, and the worsening

* Jung-Hai Lu,Attorney at Law
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investment environment.
The judiciary is a core element of Taiwanese businessmen's rights, so a
judicial reform white paper the country promulgated is also evaluated.
It is hoped that non-businesspeople will also take interest in this report, so
explanations will be in layman's terms.
Legislation alone does not make human rights a reality; these rights
must be systematically protected, as well. Agencies must advance Taiwanese
businesspeople's rights, and so this report will also cover the establishment of the
Taiwan World Trade Center.

II. Cross-Strait Bilateral Investment Protection and
Promotion Agreement signed, implementation pending
The Cross-Strait Bilateral Investment Protection and Promotion Agreement,
which extends Taiwanese businesspeople's rights on the mainland, was finally
ratified August 9, 2012. Straits Exchange Foundation (SEF) Chairman Chiang
Pin-kung and Association for Relations Across the Taiwan Straits (ARATS)
Chairman Chen Yun-lin also signed the Cross-Strait Customs Cooperation
Agreement then.
The Taiwanese side emphasized these agreements put Taiwan ﬁrst and are
beneﬁcial to its people, and that the nation needed them, the people supported
them, and the Legislature oversaw their development.“We negotiated with
mainland China and signed these agreements on the foundation of reason, peace,
equality, and dignity,＂they said.

1

The SEF press release the day of the signing stated,“This agreement will
help systematize protection of the rights and interests of investors from both
sides of the strait. It strengthens Taiwanese property rights, operating rights,
and personal safety and will have a salutary effect on all industrial investments.
It will help establish a sound cross-strait investment environment and increase
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both sides' competitiveness with respect to globalization and regional economic
cooperation.＂

2

Major contents of the agreement include the following:
1. Expanding the deﬁnition of investment to include investments made via
a third country or area or controlled there.“Investments＂include property rights
for agricultural licenses, loans, various types of debt, intellectual property, claims
to money, and movable and immovable property (such as real estate).
2. Protection of investors and related individuals´physical freedom and
security, with notiﬁcations in accordance with respective provisions.
3. Increased investment transparency.
4. Establishing that levies must be“for public purposes＂, follow due
process, not be discriminatory or arbitrary, and provide compensation in
accordance with fair market value.
5. Protection of divestments and transfers (with exceptions in accordance
with legal procedures)
6. Disputes with governmental agencies will be mediated by the cross-strait
investment dispute resolution organization, with the superior agency to the one
involved in the dispute coordinating and administrating relief (or litigation).
7. Private parties may agree to arbitration by an institution on either side of
the strait (including Taiwan). This arbitration can take place in a third location (in
another country) if both sides agree to it.
The signing of this agreement was widely praised by supporters of
Taiwanese businessmen's rights, but there is still doubt about whether the
document will translate into actual protections. The biggest source of concern is
still the potential for non-enforcement on the mainland, where the independence
of the judiciary is questionable. The Central News Agency reported on signing
day,“on the surface, Taiwanese businesspeople are thrilled with the investment
protection agreement, but the threat of non-enforcement of existing law is
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growing, with some saying even 100 agreements would not be enough.＂

3

This demonstrates that Taiwanese businesspeople still worry about mainland
law enforcement, local protection, and justice, and the signing of this agreement
will not change that: the laws still need to be enforced.

III. Joint conference for protection of the rights and
interests of Taiwanese businesspeople
In order to implement the Cross-Strait Bilateral Investment Protection and
Promotion Agreement, 33 mainland Chinese representatives from the Communist
Party, the central government, and the State Council attended a“joint conference
for protection of the rights and interests of Taiwanese businesspeople＂on
September 14, 2012, where concrete arrangements to enforce the agreement were
made, and the two sides coordinated their future cooperative efforts.

4

Seven major points of the agreement to be implemented posthaste are:
1. Convene an inter-ministerial joint conference on protecting the rights and
interests of Taiwanese businesspeople
2. Publicize the contents of the agreement to relevant mainland and
Taiwanese parties through multiple channels
3. Establish the investment dispute resolution organization and investment
consultation mechanism crafted in the agreement
4. Complete refinements and revisions to the Law on the Protection of
Investment by Taiwanese Compatriots
5. Formulate certiﬁcation measures for Taiwanese businesses investing on
the mainland via a third location
6. Release explanations and supporting measures for laws governing
compensation and dispute processing on location for Taiwanese investors
7. Formulate concrete policies implementing the protections of personal
freedom and safety decided upon in the agreement
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Clearly, protecting the rights and interests of Taiwanese businesspeople
requires a wide range of measures, and there is still a long way to go.

IV. Signature of the Cross-Strait Customs Cooperation
Agreement strengthens legal protection
Another major scene of rights issues is mainland customs clearance, as
Taiwanese businessmen are often arrested on charges of smuggling. The CrossStrait Customs Cooperation Agreement signed by SEF and ARATS August 9,
2012 addresses these issues. According to this agreement, customs inspectors on
both sides were to establish a communication platform with a hotline for direct
communication to help manufacturers quickly deal with clearance problems like
customs valuation, tariff classification, determination of country of origin, to
avoid the waste of manufacturers' time and manpower. Making cargo clearance
more convenient will also help reduce operating costs.
The two sides will jointly promote safety certification of excellent
companies and mutually recognize AEOs, or Authorized Economic Operator.
They agreed to use radio frequency identiﬁcation (RFID) technology to supervise
cross-border containers and establish an electronic information exchange system.
This professional and technical cooperation will save manufacturers customs
clearance costs and raise their market competitiveness.

6

The agreement also helps protect Taiwanese businesspeople, who are
often arrested on charges of smuggling, by strengthening communication and
distinguishing administrative mistakes from actual smuggling.

V. Consensus on the Protection of Personal Freedom and
Safety signed
At the same August 9 meeting, SEF and Arats signed the Consensus on
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the Protection of Personal Freedom and Safety, which establishes that when
a Taiwanese businessperson has his personal freedom restricted by coercive
measures, the mainland public security agency involved is required by law to
contact his family on the mainland within 24 hours; if he does not have family
on the mainland, his business will be notiﬁed. This requirement is valid whether
one's freedom is restricted by administrative detention or by criminal detention.
In 2012, mainland China amended its Criminal Procedure Law to stipulate
that after detention, unless it poses an impediment to investigation or notiﬁcation
is impossible, authorities must inform the detainee's family or another
organization to which he belongs within 24 hours of the reason for his arrest
and the location where he is in custody. Those two exceptions—“posing an
impediment to the investigation＂and“notiﬁcation is impossible＂—can be used
to circumvent the notiﬁcation requirement for Taiwanese businesspeople, as well.
In April 2012, mainland China began to implement a new Regulation
on Detention Facilities covering the provision of food, drink, medical care,
and sanitation, the guarantee of at least two hours of outdoor activities per
day, visitation and communication rights, and the right not to have one's
correspondence seized and inspected. Detainees or their close relatives may
also now apply for furlough to attend academic admissions exams, births
of their children, or critically ill near relatives or funerals of said relatives.
Detention centers should guarantee detainees´visitation rights, the regulation
emphasizes.

7

VI. Zhong Ding-bang case highlights China's overly broad
definition of “national security” and insufficient rights
regime
In one of last year's highest-profile cases, a Taiwanese man went to the
continent and was quickly detained on the basis of“national security＂, losing
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his rights. Zhong Ding-bang went to the mainland June 15, 2012 to visit relatives.
He planned to return to Taiwan June 18, but instead the Ministry of State Security
detained him so he could“cooperate with their investigation of Falun Gong.＂He
could not speak with a lawyer and had no way to communicate with the outside
world. His family had no way of knowing where he was. Days later, he was
accused of“threatening national security＂and“violating public safety＂and was
put under house arrest until August 11, when he was ﬁnally allowed to return to
Taiwan and freedom.
SEF deputy secretary-general Ma Shao-zhang said in an interview that
after the organization received a petition from Zhong's family on the morning
of June 19, it sent a letter to ARATS on the same day asking for its cooperation.
At nightfall of the 20th, Zhong's family was informed by telephone that he had
been detained by public security officials on suspicion of relations with Falun
Gong. The Ministry of Justice came up to speed on the case through the crossstrait joint crime ﬁghting force and mutual legal assistance mechanisms. It asked
the mainland to follow due process and protect Zhong's legal rights and actively
helped his family go to China to visit him.
A key aspect of the Consensus on the Protection of Personal Freedom and
Safety signed August 9, 2012 was a 24-hour notiﬁcation rule: a person's family
or coworkers must be informed of his whereabouts within 24 hours of arrest.
However, the Criminal Procedure Law makes exceptions for“threatening
national security＂or“engaging in terrorist activities＂. Taiwanese people cannot
exclude themselves from the application of this ordinance, and many believe that
the mainland arrests Taiwanese based on an overly broad deﬁnition of“national
security＂. Hence, protection of Taiwanese businesspeople's personal safety is
still severely inadequate.

VII. Blackouts and rent gouging plague Pacific Sogo
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department stores
The Retailers Association of Chinese Taipei on the afternoon of July 10,
2012 held a press conference in which its chairwoman, Sophia Huang, who is
concurrently chairwoman of Paciﬁc Sogo Department Stores, announced that its
landlord in Dalian, Centennial Mall Co., Ltd., had broken contract in bad faith
and arbitrarily raised rent several times. In 2007 alone, Centennial Mall cut off
electricity, locked store entrances with chains, used security personnel to prevent
customers from entering, and spread libelous rumors to make manufacturers
withdraw from deals with the company to harass the store and make it comply
with this extortion.
Chairwoman Huang said that the company made concessions to ensure it
could continue its business. It signed a new contract in which Sogo returned the
ﬁrst ﬂoor and top ﬂoor of the multi-story building so the owner could rent them
out to other units for more money, agreed to pay proportionally higher rent, and
paid three years of rent in advance.
The company's chief general manager, Du Jin-sen, angrily expressed that
this was tantamount to“ceding territory and paying indemnities＂, and that this
agreement was too bitter to swallow and was only done for the greater good of
the company.
Company lawyer Yang Cheng-hsien said that SOGO had since June 19 had
its power cut by the landlord practically every day, causing over NT$10 million
in damages. The landlord threatened to repossess the property unless Sogo agreed
to a tripling or quadrupling of the rent. The company has petitioned the Dalian
city government for aid several times, but the city said it was a business dispute
and it would not intervene to make the landlord change its behavior. Moreover,
the landlord of the chain's branch on Chunxi Road in Chengdu sought to sextuple
the company's rent. Fortunately, the city government intervened to prevent the
situation from worsening.
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Pacific Sogo chief operations officer Lee Kuang-rong said this is not an
isolated incident, and if a big business like it or Shin Kong Mitsukoshi receive
such treatment, small and medium-sized enterprises (SMEs) could have it even
worse. Another consideration, he said, is that behavior like suddenly cutting off
electricity puts store employees, suppliers, and consumers in danger.
Chairwoman Huang emphasized that the cross-strait investment protection
agreement should include emergency relief provisions, such that as soon as
an emergency occurs, the government will have to immediately intervene.
Otherwise, the present situation, in which local governments take an excessively
long time to initiate proceedings and nothing can be done in the meantime, will
continue. By then, the business will have already suffered heavy losses.
Many landlords simultaneously manage their own department stores and
seek to withdraw Taiwanese businesses´operating rights after the Taiwanese
establish their own brands, Huang said.
Finally, she remarked that Pacific Sogo faces business disputes in China
every year, but for the time being, the company does not plan to leave the
continent. Instead, it will“ﬁght using the power of reason.＂
There are countless incidents like this in mainland China. In 2007, the Shin
Kong Group and the Beijing Hualian Group had a dispute in which the latter not
only forcibly took over Shin Kong Place in Beijing but also accused the store's
general manager, Wu Xin-da, and his Taiwanese compatriots of crimes like
corruption, bribery, leaking important national business secrets. Wu was arrested
while he was already on a plane to Taiwan. Chinese public security forces
immediately arrested a thousand Taiwanese businessmen and forbade them from
exiting the country. They were eventually released with the simple message“this
was purely a misunderstanding; we apologize.＂
Taiwanese businesspeople hope the Cross-Strait Bilateral Investment
Protection and Promotion Agreement will increase protections, but they are

© 2012 by Taiwan Foundation for Democracy

272 China Human Rights Report 2012

waiting to be convinced the Chinese government will execute the new laws. If
not even big franchise businesses can be protected, what hope is there for SMEs?

VIII. Buynow employees attacked by tenants demanding
subletting privileges
Pacific Sogo was disadvantaged as a tenant, but Taiwanese businesses
are also disadvantaged as landlords. Buynow, a subsidiary of Clevo, had mall
property rights in Hangzhou. Following common practice, its rental contracts
included the stipulation that the land could not be sublet. During a renewal
coordination meeting on July 25, 2012, however, about 20 tenants demanded
the right to illegally sublet their rented land be written into their contracts.
Negotiations broke down. Buynow Strategic Development Department general
manager Wang Xiang-mao and Hangzhou general manager Chen Zhi-wen tried
to leave the venue overnight, but they were surrounded by a hundred people who
pushed and struck them and their employees, several of whom were injured.
Buynow manager Wu Jia-rong pointed out that according to Chinese law,
tenancy cannot be transferred. Buynow's rental contracts are renewed annually,
and each of the past two years, renters have used the threat of violence to force
Buynow into talks. A minority of tenants not only fail to honor their contracts;
they also demand the legalization of transference and subletting, which Buynow
considers unacceptable. Wu said that the company's desire not to make trouble
allowed the situation to escalate, and this year is the third time the problems have
occurred. If it concedes to these rogues, how should it then treat other tenants?
She emphasized that Buynow will absolutely not give in, and it hopes the SEF's
Zhejiang ofﬁce will help provide it assistance.

9

Pacific Sogo's dispute arose because its Dalian landlord was pressuring
it to increase rent. Buynow is the landlord, but its tenants exert pressure on it.
Whether they are buyers or sellers, Taiwanese businesses are disadvantaged and
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victimized, even if they are large retailers. Why?
When Buynow sought to increase rent by 8 percent, its tenants opposed
and demanded instead that rent be decreased by 10%. The two sides were at a
stalemate, but the tenants did not allow the representatives to leave. In the end,
the latter had to call Chinese public security and depart under their protection.

10

Why could Taiwanese tenant Sogo's landlord seek to radically increase its rent,
while Taiwanese landlord Buynow could only slightly increase its own?

IX. Protection of intellectual property rights still insufficient
It is not easy for Taiwanese businesspeople in mainland China to
protect their intellectual property. At a Hon Hai Precision Industry Co., Ltd.
shareholders´meeting on June 18, 2012, an ad hoc group of shareholders ﬁled a
motion asking about the handling of its intellectual property dispute with BYD.
In response, Chairman Terry Gou said he hoped that Taiwan and China would
cooperate further on such protection.
Gou said that Hon Hai is continuing to develop a patent portfolio with
values and standards, and it has litigated against BYD for years without success.
The investment protection agreement should guarantee not only personal safety
but also Taiwanese intellectual property rights, with arbitration in a third area and
more safeguards on private investment agreements, he emphasized.

11

Currently, the war between businesses is a war over intellectual property,
with all high-tech companies litigating each other as Hon Hai and BYD are,
Gou continued. He said that particular dispute has not been resolved because the
content of private investments in intellectual property has been ignored in crossstrait agreements.

12

Though Hon Hai sued BYD in the Shenzhen People's Court in 2006, the
court still has not processed the case. BYD poached over 400 workers from
Foxconn (a Hon Hai subsidiary), and within a year, it snatched large contracts
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with Nokia and Motorola from Foxconn. Hon Hai angrily ﬁled lawsuits against
BYD in both China and Hong Kong accusing it of maliciously absconding with
Hon Hai's talent and simultaneously engaging in planned, large-scale theft of
trade secrets, copying the company's organizational structure and manufacturing
technology, among other crimes.
Taiwan's high-tech industries are frequently threatened by patent
infringement by mainland Chinese ﬁrms. Taiwan Semiconductor Manufacturing
Company (TSMC) went to the U.S. District Court for the Northern District
of California to accuse China's Semiconductor Manufacturing International
Corporation (SMIC) of violating several patents and stealing trade secrets. In
2009, it earned a favorable verdict, and SMIC was compelled to give it nearly 1.9
billion shares of common stock on the Hong Kong Stock Exchange.

X. Taiwanese businesses suffer malicious headhunting
and still lack relief
Taiwanese businesses commonly suffer malicious headhunting in mainland
China. After Chen Li-yi, former head of Chi Mei Optoelectronics Corporation's
(CMO) television division, left the mainland, TCL Corporation, CMO's partner
the year before, launched a large-scale headhunting operation to poach Taiwanese
panel R&D talent. They captured over 200 talents from panel manufacturers like
AU Optronics (AUO) and CMO.
AUO found that before Lian Shui-chi and Wang Yi-fan left the company last
July, they copied a great number of the company's key ﬂat-panel technologies. It
suspects these were“presented to the enemy forces＂, which then signed them
to contracts worth over a million US dollars. In January 2012, it reported to the
Hsinchu District Prosecutors' Ofﬁce, accusing the two of infringing on Taiwanese
ﬂat-panel R&D results and seriously inﬂuencing fair competition, causing AUO
over NT$10 billion in damages.
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The prosecutors found that Chen Li-yi had had private contact with Lian
Shui-chi in Tokyo while attending an international conference in April and May
of 2011, after which he opened the headhunting offensive. He planned a meeting
between Lian and TCL's high-level management. Lian then told AUO that he
had to resign from the company for family reasons. He promptly signed a threeyear contract for over US$3 million (about NT$100 million) to become the
deputy director of TCL's industrial research institute. Wang Yi-fan took a US$5
million contract to become the development director of AMOLED (Active-Matrix
Organic Light-Emitting Diodes) for CSOT, a TCL subsidiary.
This is just one example of how Taiwanese businesses suffer hostile
headhunts and have the key technologies and trade secrets they poured years of
blood, sweat, and tears to attain taken from them.

XI. Local governments lacking money treat Taiwanese
businesses like ATMs, raising tax rights concerns
According to the Taiwanese business community, a slowdown in economic
growth left several Chinese local governments pinched for cash, which led
them to audit Taiwanese businesses and demand payment of overdue taxes.
This influenced these businessmen's taxation rights, especially in Guangdong
Province.
Guangdong is said to be particularly active in this regard, as the series
of mass events held there in recent years, such as the Asian Games and the
Universiade, cost over 100 billion RMB and were funded by the government,
bringing the treasury into dire straits.
Guangdong Dongguan Taiwan Business Association president Xie Qingyuan said in an interview that with the provincial government in trouble, ofﬁcials
wanted enterprises to pay 3% of their for-proﬁt income into social security funds,
whether they had turned a profit or not. Former Shenzhen Taiwan Business
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Association president Huang Ming-zhi said that to enrich the treasury, the
government is ﬁnding taxes that companies neglected to pay when times were
good and serving notice that these“overdue taxes＂must be turned in.
Zhuhai Taiwan Business Association president Yang Yong-xiang indicated
that his area government had as yet not investigated companies, but that it had
urged companies to investigate themselves and then submit a report of their
ﬁndings, otherwise their old books could be pulled out and searched in the future,
with“penalties possibly being higher than the original amount unpaid.＂

14

Shanghai's Dean Consulting Co., Ltd. general manager Lin Mu-tang stated
that in mainland China, when a tax agency demands self-evaluation, stamp duties
are most commonly assessed. According to Chinese law, a stamp duty must be
assessed for all contracts equivalent to about 0.05% of the income from the fees
received (the percentage slightly varies based on the line of work). The question
of whether orders count as contracts is legally murky, so Taiwanese businesses
are often assessed stamp duties on their operating revenue in this fashion.

15

Ernst & Young accounting ﬁrm's tax and business advising partner Hong Jifeng said that in the past, National Economic and Technological Development
Zones offered many policies favorable to investors, but now, with many
struggling Taiwanese businesses facing liquidation, merger, and reorganization,
their biggest challenge is the repeal of these policies and low compensation for
their land. If these businesses reorganized or liquidated, their ownership and
management rights would change, and they would get caught up in business
registration, taxation, foreign exchange management, and customs procedures as
well as labor disputes.

16

XII. With investment environment quickly worsening,
Taiwanese rights and interests not easy to ensure
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In recent years, the investment environment for Taiwanese businesspeople
on the mainland has rapidly worsened, and the rights and interests of Taiwanese
businesspeople have been difﬁcult to ensure:
1. Capital costs rising
Five years ago, the cost for a business to enter a certain brand's franchise
store and open an account was 20,000 RMB; now it's 150,000 RMB. There is
also a bar code fee for the company's products, which is itself rising from 150
yuan to 200 yuan per bar. Given the franchise has 700 stores in central China,
that itself amounts to 35,000 RMB per year.
2. Collecting receivables problematic
For many Taiwanese businesses, receivables are a hot potato. One
businessperson said that he had run a factory on the mainland for many years
and had learned everything there was to know except one thing: how to recover
arrears.
What if payments were only made in cash up front? Perhaps a few
businesses can only send goods after they've been paid, but for SMEs, this
method would mean they'd never get big.
3. Many taxes
Taiwanese businesses still face countless taxes. Besides real estate taxes,
customs duties, value added taxes, and corporate income taxes, there are charges
for waste disposal, employing migrant workers, sanitation, land management,
and more. What gives Taiwanese businesspeople doubts is that some activities
seem to be taxed multiple times: for example, real estate tax is collected when
buying a factory, but land management tax is charged annually afterward.
4. Rising wages and manpower shortages
Following the grim economy of the past two years, more and more
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businesses are choosing to close their factories. Taiwan's Business Weekly
reported that“50% of Taiwanese businesses plan to close factories,＂and this
number is no exaggeration. More and more businesspeople are choosing to
move their operations to southeastern countries like Vietnam and Cambodia,
where labor is cheaper. In Myanmar, for example, laborers are commonly paid
as little as US$100 per month. Southeast Asian labor costs half of what Chinese
labor does. Increasingly afﬂuent Chinese are not as willing to do factory labor
as before. The frequent movement of workers is also complicating matters, with
many businesses having to replace their workforces every year.

17

5. Government's pro-industry policies ending, selectiveness growing
In the past, regions across China used favorable taxation, land, and
regulatory regimes to encourage Taiwanese businesses to invest there, but
in recent years, these benefits have been canceled, and selectiveness about
investments is growing.
Suzhou, for example, was one called“investment heaven＂by Taiwanese IT
ﬁrms, but recently a Taiwanese bicycle manufacturer there there complained that
not only is land but even environmental impact assessments are hard to obtain. If
manufacturers are not advanced enough, they cannot enter present-day Suzhou,
and policy has changed such that the goal is no longer to attract investment but
rather to select investments.
The Shanghai, Suzhou-Kunshan, and Nanjing triangle is now encouraging
modern services, finance, consulting, cultural and creative industries, and the
exhibition business to come to the area, while manufacturing is encountering
more fastidious resistance. Thus, while Taiwanese firms have large capital
expenditures, their rights and interests are proving hard to protect in the long
term.
6. Unspoken rules of officialdom and business numerous
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Each province and city has different laws, and industrial, commercial, and
taxation procedures are complicated. Administrative transparency still needs to
be improved. In Taiwan, ofﬁcials are considered public servants, and citizens pay
taxes to receive services. In the Chinese public service, however, the atmosphere
of bureaucracy is very heavy, and Taiwanese SMEs often complain that there
are too many unwritten rules of the market and state, making it difﬁcult to start a
business.

18

XIII. Struggles and triumphs of Taiwanese entrepreneurs
televised in CCTV drama series
Taiwanese people far from home, in a country with different rules, both
written and unwritten, doing and developing business, have their hardships. The
first serial drama about Taiwanese entrepreneurs in the mainland, Taiwanese
Entrepreneur, debuted on CCTV Channel 8 on August 29, 2012.
(
Shang＂) takes place in 1990s Shenzhen, a
Taiwanese Entrepreneur “Tai
city in the midst of economic liberalization and growth, and recounts Taiwanese
businesspeople's hard work and life stories. The protagonist is Jiang Han-ren, the
young president of Yongsheng Electric Appliance Company. Taiwan's economic
transformation forces him to abandon his engagement with the daughter of a
wealthy family and tenaciously build a new business in Bao'an, Shenzhen. After
surviving through a series of life-or-death challenges, he ﬁnally blazes a new trail
and creates a business empire.
The show seeks to epitomize the experiences of Taiwanese entrepreneurs
in mainland China. It was ﬁlmed in Bao'an because that was earliest settlement
area for Taiwanese businessmen in that era. Several of Shenzhen's Taiwanese
businessmen were interviewed before ﬁlming to ensure the show was vivid and
realistic. Their struggles in those years were written into the script, and they also
have cameos.

19

Taiwanese electrical appliance company Airmate lent its factory
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for shooting.
Clearly, Taiwanese businesspeople are an important part of China's economy
and lifestyle. Their rights, including their rights to sustainably grow their
companies, also deserve the public's attention.

XIV. Taiwanese businesspeople face courts that are not
independent
From a Taiwanese perspective, China's investment environment has
worsened in recent years—2012 was the fourth consecutive year it deteriorated,
according to the Taiwan Electrical and Electronic Manufacturers' Association's
2012 Mainland Investment and Risk Survey: Second Curve Business
Opportunities.

20

Taiwanese entrepreneurs complain that“wages have risen, raw materials
have become more expensive, and operating pressure is very large.＂According
to the report, risk is higher than it was the year before, and satisfaction with
dispute resolution is lower.
Many believe local governments favor local enterprises, so even if one
appeals to the courts, one will not receive fair treatment. They also complain
about local government personnel changes, saying“the cost of building new
relationships is too high,＂alluding to the prevalence of bribery.

21

The mainland sees one judicial corruption scandal after another. Rampant
graft makes people feel like they have nowhere to turn with their grievances.
This resentment often boils to the surface—or explodes when the fuse runs out.
Sadly, some citizens have detonated bombs inside courtrooms because they were
unhappy with judicial decisions.
Many Chinese deeply believe they cannot receive a fair judgment from their
own countrymen. How much worse off must Taiwanese be?
Here is a list of recent courthouse bombings:
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2011/03/27

Shandan, Gansu;
male (Zhou Hong)

Brought a 1 kg pipe bomb
Fortunately, he was
with an electric detonator into stopped before a
Yunnan Provincial Higher
tragedy could occur
People's Court

2010/02/28

Liuzhou, Guangxi;
male

Strapped homemade
Tragedy was averted
explosives to his body to
as his explosives
attack a moving train after
failed
being convicted of bigamy by
Longsheng County Court

2009/12/01

Guiyang; 74-year old Carried a pipe bomb into
male (Wu Yong-fa); the Yunyan District Court
family dispute
Executive Board

Two judges insured;
bomber's left leg
burned

2006/04/05

Male

Detonated explosives
in Sichuan Guangyuan
Intermediate People's Court,
Civil Division

Bomber killed;
eight staff members
wounded

2006/01/06

Gansu; farmer
(Qian Wen-zhao);
succession dispute

Broke into county court and
detonated explosives

County deputy
secretary, President
of the Court and 5
farmers killed; 22
others injured

2005/05/12

Zhangjiakou; male
(Hu Shou-xian);
divorce dispute

Detonated explosives on his
body when he went to the
court for his divorce case

Two were killed and
three injured

2005/02/25

Miner; work-related
injury dispute

Detonated explosives in
Hunan Yongxing County
Court

Deputy Secretary of
the Court, presiding
judge killed; 2 injured

China should quickly institute major judicial reform and put major effort
into making its courts truly independent and just. Reform ideas can be found in
the 2010 and 2011 versions of this report.

XV. Zhangzhou Court names Taiwanese jurors to rule on
Taiwan-related cases
Although the courts are typically are not taken seriously or trusted, certain
areas are taking measures to help Taiwanese, and we hope they can earn these
businesspeople's trust. Since August 2009, the Zhangzhou Intermediate People's
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Court has hired Taiwanese to serve as jurors in Taiwan-related cases, and it
has also hired over 120 Taiwanese representatives, businessmen, and Taiwan
Compatriots Association staff to serve as mediators in commercial cases between
Taiwanese and Chinese parties.
The same court was the ﬁrst on the mainland to establish a separate court for
Taiwan-related cases. This court has resolved a large number of these disputes:
it has handled 1,949 cases from its establishment in March 2009 to September
2012 and settled 1,735 of them.
Since 2012, the Zhangzhou court has promulgated ten measures to develop
services for Taiwanese businesspeople and investment as well as an opinion
on strengthening adjudication of Taiwan-related cases to strengthen scientific
development. These established points for handling these cases and circuit courts
for them.

23

In mid-May 2012, the court selected 126 business leaders involved with
Taiwanese enterprises to serve as liaisons in a new system it set up. These
individuals pass on their legal knowledge while communicating with both the
legal authorities and complainants, and they also serve as mediators in Taiwanrelated cases.

24

XVI. Nanjing, Fujian's “Taiwanese Legal Service Day” and
Fujianese policies
On August 9, 2011, Nanjing County, Fujian Province established a point
of contact for Taiwan-related People's Court casework, and Taiwan Business
Association and appointed judges to answer legal questions there in person on
the ninth of every month, which was designated as“Taiwanese Legal Service
Day.＂In 2012, the county, which already had 5 Taiwanese businessmen serving
as jurors and mediators, also established 15 Taiwanese judicial liaisons.
That year, the Fujian Higher People's Court also released an opinion on
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strengthening adjudication of Taiwan-related cases to strengthen scientific
development. It set up eight mechanisms for adjudication of Taiwan-related cases
throughout the province.
Zhangzhou City's two levels of courts led the nation in establishing
comprehensive courts for Taiwan-related cases. Xiamen's Haicang District Court
set up the ﬁrst detached tribunal for Taiwanese cases. The Fujian Higher People's
Court studied and formulated provisions for mutual assistance on the service of
documents, investigation and evidence collection, and the establishment of legal
affairs liaison systems. These were steps to set up mutual legal assistance for
Taiwanese and clarify the main duties and speciﬁc job requirements of Taiwanese
legal liaisons. The court also forayed into cross-strait Fujianese-Taiwanese legal
exchange and cooperation.

XVII. Human rights aspects of China's judicial reform white
paper
On October 9, 2012, the mainland State Council released a white paper
on judicial reform for the ﬁrst time. It is divided into ﬁve sections. The one on
human rights is as follows:
1. Preventing the extortion of confessions by torture
It confirms the principle that self-incrimination should not be coerced. In
2012, the Code of Criminal Procedure was modified to clearly establish that
judicial officers handling cases should not force anyone to proclaim their own
guilt in order to protect suspects and the principle that confession should be
voluntary.
2. Protection of suspects and the right of the accused to defense
Each suspect should have a timely defense. In 1979, China's Code of
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Criminal Procedure established that the accused only had the right to appoint
a defender when his case had reached the trial stage. In 1996, the Code was
modified to clearly establish that a suspect may hire a lawyer to provide legal
help during the investigation stage, and after the investigation is concluded and
sent to the prosecutor, the suspect could appoint a defender.
The 2012 amendment to the code went a step further, establishing that a
suspect may appoint a defender from the day he is ﬁrst questioned or arrested,
and he has the right to appoint a defender at any time. Suspects and defendants
under arrest may request to have a defender appointed to them at any time; the
People's Court, People's Procuratorate, and public security organs should then
immediately convey this requirement. A guardian or close relative of the accused
may also serve as his defender.
3. Guarantee lawyers’ right to practice
Guaranteeing lawyers´right to practice is very important to protecting the
legal rights and interests of suspects and defendants and ensuring that cases will
be dealt with fairly. In response to problems lawyers have had with meetings,
marking, investigations, evidence collection, and other issues in recent years,
China has improved its laws so that defense lawyers can provide legal protection
in accordance with the law.
4. Restricting the use of custody measures
An obligatory examination system is established for all detainees in custody.
After suspects and defendants are arrested, the People's Procuratorate must still
examine whether the detainee needs to be held in custody. If it is found that he
does not, the investigating authority should recommend to the judiciary that he
be released or the coercive measures against him be changed.
5. Protecting the legal rights and interests of those in custody
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China is placing great importance on increasing the regulatory standards
for its detention centers. It will strictly prohibit torture to force confessions
and detention past the prescribed time limit to improve custody and regulatory
conditions and the quality of life of detainees and protect their legal rights and
interests. After detainees are in a detention center for seven days, they must
receive an exterior physical examination every day. When they are escorted to
and from the detention center before and after their arraignment, they will receive
a physical examination; this will be strictly enforced.
6. Strengthening the rights and interests of child suspects and defendants
When minors face criminal charges, their legal representation should be
present for any interrogation or trial. They may also invite their next of kin,
school, work unit, grassroots neighborhood organization, or an organization that
protects minors to be a witness.
7. Strict control and careful application of the death penalty
The 2011 proclamation“Code of Criminal Procedure Amendment (8)＂
canceled 13 death penalties for nonviolent, economic crimes, which meant
clemency for 19.1% of those on death row. It stipulated that those who were
already 75 or over at the time of their conviction should generally not be given
the death penalty and established a stay of execution and commutation system to
create the legal and institutional conditions to gradually decrease the use of the
death penalty.
8. Improving community corrections for inmates and aid for those
released from prison
Prison administration operating funds, offender rehabilitation funds,
criminals' living expenses, prison facility funding, etc. will be listed in the

© 2012 by Taiwan Foundation for Democracy

286 China Human Rights Report 2012

budget and fully protected. Prisons will establish a labor remuneration system for
criminals and implement a weekly education and reform schedule of ﬁve days of
work education, one day of classroom education, and one day of rest.
9. Improving the national compensation system
The State Compensation Law's 2010 amendment improved the agency
in question by smoothing out compensation request channels. The national
standard for compensation of those wrongfully imprisoned has risen along with
the economy: the reimbursement for each day a person had his physical liberty
wrongly deprived from him has risen from 17.16 RMB in 1995 to 162.65 RMB
in 2012.
10. Establishing a relief system for victims of crimes
Those who have been harmed by crimes previously had no way to be
compensated by the penal system, even if they were left in dire straits, for
example if they or their close family members suffered serious violence leading
to a handicap or even death. Now they will receive monetary assistance from a
national fund.
The above 10 items from the judicial reform white paper itself reveal
problems China has and ways it can improve. This is just the beginning. Much
greater effort is needed to achieve true reform.

27

XVIII. TAITRA establishes Taiwan World Trade Centers in
Shanghai and Beijing
The Taipei World Trade Center (led by the Taiwan External Trade
Development Council, or TAITRA) unveiled the Taiwan World Trade Center
in Shanghai and opened it for business on December 18, 2012. It then set up an
ofﬁce in Beijing on December 27. It is planning to establish ofﬁces in Dalian,
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Guangzhou, Chengdu, and Qingdao, as well. On the other side of the strait, the
Chinese Chamber of Commerce in Taipei is scheduled to open its doors in March
2013.
The mutual establishment of trade ofﬁces for each side in the other side's
cities is underway,

28

and this is certain to benefit Taiwanese businesspeople's

rights. However, SEF and ARATS, whose spheres of influence are more
comprehensive, have yet to establish ofﬁces in each other's territories. The sooner
this is done, the sooner Taiwanese businesspeople's rights can be even more
broadly protected.

29

XIX. Taiwanese businesspeople becoming CPPCC
members would help them increase peers’ rights
Recently, Taiwanese businesspeople have been invited to serve as members
or special invitees of the Chinese People's Political Consultative Conference
(CPPCC).
The presence of Taiwanese representatives in bodies like this would enhance
their ability to increase their peers´rights. Therefore, many businessmen
and industry chiefs have recommended that the government review the Act
Governing Relations Between the Peoples of the Taiwan Area and the Mainland
Area, including relaxing the provisions on Taiwanese serving in the CPPCC.
The Mainland Affairs Council (MAC) has responded that at present, it is not
considering revising the statute.
Former MAC Chairwoman Lai Shin-yuan has previously stated that
Taiwanese citizens and entrepreneurs are prohibited from taking posts in the
mainland government, including serving as local CPPCC members, because the
laws on the two sides of the strait are incompatible.

30

Article 33, Paragraphs 2-3

of the revised Act read:
Any individual, juristic person, organization, or other institution of the
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Taiwan Area shall not hold any position or become any member of the agencies,
institutions or organizations of the Mainland Area which are political parties, the
military, the administration or of any political nature and which are prohibited
with public notices by the Mainland Affairs Council, Executive Yuan in
consultation with each competent authorities concerned.
Any individual, juristic person, organization, or other institution of the
Taiwan Area holding a position in the Mainland Area or becoming a member
thereof shall obtain the permission in any of the following situations:
1. Any position in or membership of the agencies, organizations or
institutions of the Mainland Area which are political parties, the military, the
administration or of any political nature and which are not prohibited with public
notices in accordance with the provisions of the preceding paragraph.
2. Where there is a threat to national security or interests, or a need in
policy, and each competent authorities concerned has given public notices in
consultation with the Mainland Affairs Council, Executive Yuan.

31

There are three major ways Taiwanese residents could serve in public
positions on the mainland: (1) as National People's Congress deputies or CPPCC
members, (2) as arbitrators and court jurors, (3) as schoolteachers. The ﬁrst of
these options is the most sensitive.
The two sides of the strait have been developing their relations for 20
years, however. Even the CPPCC, the former tool of the United Front, should be
considered calmly now. Taiwanese people would serve in it as“representatives
of the people＂, and their ability to strive for Taiwanese people's rights would be
increased. Taiwan should consider relaxing its position on this issue.
At a December 19, 2012 press conference, MAC Vice Chairman Liu Teshun said“there is room for discussion about the government allowing Taiwanese
to participate in the CPPCC as special invitees, but it has no plans to allow them
to serve as regular members.＂
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(Translated by William Franco; Reviewed by the Author)
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Taiwan�s peaceful transition to democracy is not only a historical accomplishment for its twenty-three
million people, but a landmark in the worldwide spread of democracy. Only after years of struggle
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now time to repay that community for all of its efforts.
The Ministry of Foreign Affairs initiated the Taiwan Foundation for Democracy project in 2002.
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sectors of society. In January 2003, the Ministry obtained the support of all political parties to pass the
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its first meeting of the Board of Trustees and Supervisory Board. At that meeting, Legislative Yuan
President Wang Jin-pyng was elected its ﬁrst chairman. According to its By-laws, the TFD is governed
by a total of fifteen trustees and five supervisors, representing political parties, the government,
academia, non-governmental organizations, and the business sector.
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The Taiwan Foundation for Democracy (TFD) is the first democracy assistance foundation to be
established in Asia, and is devoted to strengthening democracy and human rights in Taiwan and abroad.
Its primary concerns are to further consolidate Taiwan�s democratic system, promote democracy in
Asia, and actively participate in the global democratic network.
The TFD will put its ideals into practice through farsighted, transparent, and non-partisan
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Taiwan to positively contribute to the worldwide movement for democracy. According to its By-laws, the
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■ Work with the international community to strengthen democracy around the globe and expand
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■ Support democratization in Asia and the rest of the world by establishing close relationships with
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parties, think tanks, and non-governmental organizations in democratic countries; and
■ Elevate Taiwan�s democracy and further consolidate its democratic development by promoting
education in democracy and international exchanges among academic circles, think tanks,
parliaments, and political parties from the world over.
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The primacy source of funding for the TFD is the government. However, it is independently
incorporated, non-partisan, and non-profit. According to its By-laws, the Foundation may accept
international and domestic donations. One-third of its budget is reserved for Taiwan�s political parties,
supporting their own international and local initiatives that are in line with the mission of the TFD. The
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■ Building relationships with related institutions around the world;
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human rights conditions;
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■ Promoting research and publications on democratic developments at home and abroad; and
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democracy and human rights.
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