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Foreword i

Foreword

The Taiwan Foundation for Democracy has been compiling this annual
China Human Rights Report since 2004. In the past decade, everyone involved –
from scholars, authors, board members to the staff of the Foundation – has been
committed to publishing an accurate, fair and authoritative report year after year.
Moreover, we have aspired to produce an insightful and balanced account to help
the world better understand China, and consequently support China in its effort to
improve human rights status for the vase population. Here I proudly and humbly
present to you the 2013 China Human Rights Report for your perusal.
As in previous years, we have endeavored to portray a well-rounded picture
about human rights in China from six perspectives: political, social, judicial,
economic and environment, educational and cultural as well as viewpoints of
Taiwanese-operated businesses in China. Most of the contributing scholars
touch upon religion, livelihood and living condition, rural areas, freedom of
the press, ethnic minorities, web censorship, corruption, re-education through
labor, and self-determination. Some of them start with various sets of values to
probe the idea of human rights in the context of freedom versus the rule of law,
or individual's rights against that of groups. Discussions in this report cover a
wide range of issues with depth, offering rich fodder for further discourse and
contemplation.
This 2013 edition stands in stark contrast with that of previous years in that
this current volume expounds on the essence of reflective observation, rather than
harsh criticism, of what have happened in China. This adjustment in perspectives
resulted from lively deliberation among contributing scholars who subsequently
decided to present their observations in the analytical light of Eastern, Western,
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Chinese and Taiwanese viewpoints, and the evolution history of relevant rights.
They also explain exactly what criteria are used for the observation.
The chapter on political rights talks about Nobel Peace Prize laureate Liu
Xiaobo and the Charter 08, also looks into the New Citizens Movement, people's
rights to participate in politics, Chinese government's endeavor for information
transparency, and President Xi Jinping's earnest anti-corruption campaign. The
international community in general welcomes China's termination of labor reeducation programs. This chapter ends with a positive note that the world may
and should give China some time and space to develop its brand of political
rights internally; yet, such a latitude should not be an excuse for China to put off
its reform efforts. Such rational and balanced views well reflect this Foundation's
unswerving position: not subscribing to the doctrines of any political camp, nor
showing any tone of inferiority or superiority when talking about China. Just
strive to be fair.
In the chapter on judicial rights, China's reform efforts are described in
terms of law enforcement, prosecutor investigation, judicial independence,
fair trial, information transparency, and legal aid. Lawyers' job security is also
touched upon. Major events of human rights activism are cited. This chapter's
author shows his appreciation of significant revisions in China's criminal
procedure law, detention processes and compulsory measures. He also welcomes
China's attempt to seek judiciary's financial and operational independence from
existing interference by the party and administrative hierarchy. In the conclusion,
the author quoted from a State Council report --“we have a long way to go to
upgrade human rights protection in China; the task is still daunting＂-- indicating
Chinese leadership is aware that there are rooms for improvement.
The social rights chapter covers labor safety, job outsourcing, medical
care, old-age care, children's rights, food safety, land grab and forced relocation
……, all of them demand urgent attention. In fact, such issues are found in
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every modern society, and attempts to resolve them always run into quandary.
Taiwan is no exception. With China's huge population and vast territory, there
are plenty of rooms for higher level of sophistication in various aspects of social
rights. Beijing authorities, apparently aware of the gravity of the problem, are
proactively taking reform measures. The author concludes with a positive note
that Chinese people's social rights status continues to improve.
Regarding economic and environmental rights, the relevant chapter
enumerates issues and fundamental strategies involving economic rights,
followed by their environmental counterparts. Numerous problems are being
explored and dealt with: consumer-price inflation, urban-rural disparity, real
estate speculation, a myriad of pollutions, and hazardous smog that have grabbed
media headlines recently. After listing relevant challenges and prospects, the
author points in the direction of resolution: desperate needs for a comprehensive
cross-agency functional integration, multi-faceted measures, public awareness
and participation, and enhanced regulatory controls through legislation. Overall
speaking, massive efforts are called for.
As to the human rights issues of Taiwanese businesses in China, it has been
a long-term concern for Taiwanese government and people alike. The worry
stems from the fact of separate sovereignty across the Taiwan straits -- Taiwanese
authorities are unable to help resolve Taiwanese grievances in China, such as
disputes concerning businesses, workers, partners, contractual obligations,
ownership and executive power; land acquisition and compensation, protection of
intellectual property rights and personal safety and so on. Such issues are highly
crucial yet unique to Taiwanese businesses. The author presents a macroscopic
view with real examples to demonstrate specific, microscopic solutions from
the viewpoints of law, industrial regulatory frameworks or business practices
to ensure more comprehensive, sensible and legal protection for Taiwanese
businesses in China.
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Our Foundation has published this annual China Human Rights Report
to highlight our continued pursuit of human dignity protection, in China or
elsewhere, with conscientious and impartial observations contributed by the
authors who do not overstate nor avert the problems. Our position is that, no one
country has an entirely perfect human rights record but all should strive for the
better. We hope to offer some positive impetus to China's human rights situations
with the release of this report. We also endeavor to set long-terms goals, such
as formulating human rights indicators for historical (longitudinal) analysis of
improvement with time in pre-defined areas, also to avoid duplication. Based
on the extensive observation year after year, we hope to make more specific
recommendations in the future.

Teh-Fu Huang

President
Taiwan Foundation for Democracy
May 01,2014
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Preface
Ming Lee*

I. Introduction: China is still ruled by the Party, not the law
The 18th National Congress of the Communist Party of China (NCCPC)
was held on November 11, 2012, shortly before entering the year of 2013. The
meeting denoted the conclusion on former president's Hu Jintao's performance
in the previous five years, set the forward-looking tone for the incoming regime
of Xi Jinping and Li Keqiang, and promulgated a number of specific policies
and strategic directions. The huge gathering carried a strong symbolic meaning
of political presence. In the extremely lengthy speech Hu made at the event,
people sought to find indications that the new leadership for the next five years
would definitely carry out the tasks. In addition, people looked to see how the
Communist Party of China (CPC) views Hu Jingtao's 10 years at the helm, and
how much of his commitment to a socialistic approach and institutional reforms
has panned out.
Hu's political speech entitled“Firmly march on the path of socialism with
Chinese characteristics and strive to complete the building of a moderately
prosperous society in all respects＂pointed out that,“The reform of the political
structure is an important part of China's overall reform. We must continue to
make both active and prudent efforts to carry out the reform of the political
structure, and make people's democracy more extensive, fuller in scope and
sounder in practice. We must ensure the unity of the leadership of the Party, the
position of the people as masters of the country and law-based governance. To
guarantee the fundamental position of the people as masters of the country and
to reach the goal of enhancing the vitality of the Party and country and keeping

* Ming Lee, Professor, Department of
Diplomacy, National Chengchi University.
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the people fully motivated, we should expand socialist democracy, accelerate
the building of a socialist country based on the rule of law, and promote socialist
political progress.＂
Hu further emphasized,“We should place greater emphasis on improving
the way the Party exercises leadership and governance to ensure that it leads the
people in effectively governing the country. We should attach greater importance
to improving the system of democracy and diversifying the forms of democracy
to ensure that the people conduct democratic elections, decision-making,
administration and oversight in accordance with the law. We should give greater
scope to the important role the rule of law plays in the country's governance and
in social management, uphold the unity, sanctity and authority of the country's
legal system and ensure that the people enjoy extensive rights and freedoms as
prescribed by law. We should place high importance on systemic building, give
full play to the strength of the socialist political system and draw on the political
achievements of other societies. However, we will never copy a Western political
system.＂

1

The three“greater＂Hu used in the preceding paragraph serve to reveal
CPC's intention to put these goals as the top priority to leverage the entire
party's resources in achieving specific reforms, be it enriching the forms of
democracy, or conducting democratic elections, decision-making and oversight.
The precondition is that the party“leads the people in effectively governing
the country so that the red landscape will never fade.＂The targets are set as
“exploiting the superiority of China's socialistic political structure＂and“never
copying a Western political system.＂
In the passage about“Keeping to the Socialist Path of Making Political
Advance with Chinese Characteristics and Promoting Reform of the Political
Structure＂, Hu also emphasized to (Item 4)“Promote law-based governance
of the country in an all-around way.＂He further elaborated,“The rule of law is
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the basic way for running the country. We should make laws in a scientific way,
enforce them strictly, administer justice impartially, and ensure that everyone
abides by the law. We must make sure that all are equal before the law and
that laws are observed and strictly enforced and lawbreakers are prosecuted.
We should improve the socialist system of laws with Chinese characteristics,
strengthen legislation in key areas, and expand channels for people's orderly
participation in the legislative process. We should exercise government
administration in accordance with the law and ensure that law enforcement is
conducted in a strict, fair, and civilized way according to due procedures. We
should continue to deepen reform of the judicial structure, uphold and improve
the socialist judicial system with Chinese characteristics, and ensure that judicial
and prosecutorial bodies independently and impartially exercise their respective
powers pursuant to law.＂
Hu continued to say,“We should carry out intensive publicity and education
about the law, foster socialist spirit of the rule of law, and adopt the socialist
concept of law-based governance. We should enhance the whole society's
awareness of the need to study, respect, observe, and apply the law. We should
ensure that leading officials are guided by law in both thinking and action
in their effort to deepen reform, promote development, solve problems, and
maintain stability. As the Constitution and laws are adopted by the Party and
the people under its leadership, the Party must act within the scope prescribed
by the Constitution and laws. No organization or individual has the privilege
of overstepping the Constitution and laws, and no one in a position of power is
allowed in any way to take one's own words as the law, place one's own authority
above the law or abuse the law.＂
In fact, China's judicial practice is filled with numerous examples about
people“take one's own words as the law, place one's own authority above the
law or abuse the law＂. From media reports, internet comments or the fact that
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people frequently lodge complaints with higher authorities, one can surmise this
is not a new phenomenon; rather this has been a common practice of CPC party
cadres.
Even if the leadership aspires to“make laws in a scientific way, enforce
them strictly, administer justice impartially, and ensure that everyone abides by
the law……make sure that all are equal before the law and that laws are observed
and strictly enforced and lawbreakers are prosecuted＂, the goals are not easily
achievable, because there is no fair and just standard to go by. What does the
“socialist spirit of the rule of law＂mean? What does the term“socialist concept
of law-based governance＂entail? Nobody has the answer, not even central
leadership or high ranking officials of CPC. The party is required to“lead the
people in formulating the constitution and laws＂, but party members are often
found to be“not acting within the constitution and laws＂. Almost everywhere
the party machine and individual members are found to“exercise privilege
beyond the constitution and laws＂and“take one's own words as the law, place
one's own authority above the law or abuse the law＂. No wonder Chinese
people question the party's integrity. Confrontational incidents, even skirmishes,
break out between the state and the people frequently. Consequently the CPC
government has its hands full simply trying to quell people's distrust, not to
mention seeing its own ruling power and political legitimacy undermined. Hu
Jintao has been keenly aware of the gravity of this situation, and had to admonish
CPC party cadres throughout the ranks to take every action based on the rule of
law. It seems, despite the noble aspiration of CPC leadership, the wind of change
is only beginning to blow. The actual change in party members＇behavior will
have to rely on political will of Hu's successor Xi Jinping.

2

As to the goal to Improve the mechanism for conducting checks and
oversight over the exercise of power (Item 5), Hu demanded“to ensure
proper exercise of power, it is important to put power, Party and government
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operations and personnel management under institutional checks and uphold
people's [four rights] to stay informed about, participate in, express views on,
and oversee Party and government operations. We should make sure that the
[three] powers of decision-making, executive and oversight would balance each
other and function in a concerted way; meanwhile, government bodies exercise
their powers in accordance with statutory mandate and procedures. We should
continue to conduct scientific, democratic, and law-based policymaking, improve
decision-making mechanisms and procedures, seek advice of think tanks, and
establish sound mechanisms for decision-making accountability and remedy.
Whenever we make a decision involving the immediate interests of the people,
we must solicit their views on it. We must not do anything that may harm the
interests of the people and must correct any action that causes damage to their
interests. We should make the exercise of power more open and standardized,
and increase transparency of the party, government and judicial operations and
official operations in other fields. We should improve the systems of inquiry,
accountability, economic responsibility auditing, resignation and dismissal. We
should tighten intra-Party, democratic and legal oversight as well as oversight
through public opinion to ensure that the people oversee the exercise of power
and that power is exercised in a transparent manner.＂

3

None of Hu's numerous demands is new to a democratic system. All of them
are deep-rooted problems of the party. The CPC has established the Republic
for decades, and yet such headaches linger on, serving to prove the regime has
operated without much checks and balances. In his report, Hu had to make such
vehement demands simply because people's right to stay informed has often been
compromised, or totally deprived; people's right to express views on Party or
oversee its operation is inadequate, or just as a formality at best; there is no way
to ensure“the power be exercised properly＂. Exercising power in a transparent
and standardized manner should have been a normal practice in the operation
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of the party and the state. It is the conspicuous absence of proper exercise of
power that causes the issue to be mentioned again and again in Hu's report. Hu
also lamented on the failure to achieve transparency of Party, government and
judicial operations and official operations in other fields. There have been few
examples of“resignation, recall or dismissal＂– a fundamental accountability
mechanism for political officials in a democracy-- let alone to exercise oversight
and accountability with intra-Party, democratic, and legal means, as well as with
public opinions. People find no way to oversee the exercise of power, and the
power has no way to operate in transparency – as a Chinese saying puts it: be laid
out in the open under the sun. Such issues, identified years ago, are still labeled
as“to be remedied＂, have caused intense grief on the part of concerned citizens
inside and outside the Party.
One year after Hu's report, on November 12, 2013, audience at the third
plenary session of the 18th NCCPC listened to new president Xi Jinping's“Report
on work commissioned by the politburo＂, and adopted“A Decision of the CPC
Central Committee on Certain Issues for Comprehensively Deepening Reform＂.
The report says“we must (1) closely revolve around the decisive function that
the market has in allocating resources to deepen economic structural reform,
accelerate the perfection of modern market systems to expedite in perfecting the
systems of modern market, macroscopic adjustment, open economy in order to
accelerate the transformation of economic development models. This will help to
accelerate the construction of a new country, to facilitate a more efficient, fairer
and sustainable economy; (2) closely revolve around the commitment to party
leadership to achieve the idea that people are the master of the nation, and with
the rule of law to uniformly deepen the reform of political structure, to promote a
socialist democracy that is institutionalized, standardized and proceduralized, to
develop a socialist state with the rule of law where the people-based democracy
is more comprehensive, vibrant and robust; (3) closely revolve around the
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development of a socialism-centered value system to promote the significant
expansion and prosperity of socialist culture; (4) closely revolve around the
aspiration to safeguard and improve people's life, to advance social fairness and
justice to deepen social system reform, to reform the income distribution regime,
to promote across-the-board wealth, to promote innovation in social aspects to
propel equality in basic public services, to accelerate the formation of a scientific
and efficient social governance system to ensure the society would be vibrant
and harmonious; (5) closely revolve around the structural reform to construct
a beautiful nation with ecological progresses, to speed up the development of
ecological systems, to formulate legal frameworks to regulate land and space
development, resource conservation and utilization, and environmental protection
with an eye on promoting a modernized landscape where people and the nature
coexist in harmony; and (6) closely revolve around law enforcement and policy
implementation guided by science, democracy and the rule of law, to maintain
Party's position at the leading edge and being pure, to offer steadfast political
guarantee for the efforts to reform and achieve modern socialism.＂

4

It speaks

volume to see the phrase“closely revolve around＂mentioned six times in the
lengthy report approved by the third plenary session. Despite the transition
from Hu Jintao to Xi Jinping, and the 12-month separation in time, there is an
extremely high level of similarity and continuity in the narratives about core
issues. At the crust of all discourse, such as insisting on the commitment to party
leadership, lies the core reasoning that all narratives“revolve around＂. On close
inspection, these issues have been raised long ago, and should have been resolved
by now. But the issues remain“to be dealt with＂or simply ignored. China has
seen little result coming out of political and judicial reform campaign, thus
straining the relationship between the state and the people, a situation detrimental
to the objective of maintaining stability.
In the Resolution approved by the third plenary session of the 18th NCCPC,
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it is stated“to develop a China with the rule of law, we need to deepen judicial
system reform, speed up the development of a fair efficient and trustworthy
socialist judicial system, to safeguard people's rights and the legal authority of the
constitution; we need to deepen the reform of the law enforcement system in the
executive branch to ensure the prosecutorate power is justly and independently
administered according to law, to enhance the mechanism to dispense justice,
to bolster human rights under the protection of judicial system.＂Moreover, the
report says,“Insisting on having a legal framework to oversee the operation of
power, things and people, to allow people to have oversight over power, to allow
power be exercised in transparency – such is the fundamental approach to put
the use of power in a framework. We must construct a system where the power
is exercised with scientific decision, determined execution and strong oversight.
We should develop a system of combating corruption through both punishment
and prevention and see to it that officials are honest, the government is clean, and
political integrity is upheld to form a scientific and effective check-and-balance
countervailing system as well as one for coordination. We should strengthen
the innovative mechanism and institutionalized protection in the anti-corruption
framework to fortify a mechanism that offers legitimate routine services.＂
Such resolutions approved by the third plenary session are highly similar
to Hu Jintao's political report at the first session of the 18th NCCPC event in
late 2012. With the exception of the passage“a system of combating corruption
through both punishment and prevention and see to it that officials are honest,
the government is clean, and political integrity is upheld＂by Xi Jinping, the
rest are almost identical word by word. It can be surmised such objectives (and
related issues) have existed for a long time. They are unlikely to be“improved＂,
“perfected＂or“strengthened＂or have the related problems disappear in a short
time. Be it the first or the third session of the 18th NCCPC, be it called a report
or resolutions, the reform efforts are only always itemized in a long list, with

©

2013 by Taiwan Foundation for Democracy

Preface 9

little elaboration about how to achieve the goals. Obviously, they only serve the
function of lip services and propaganda with catchy phrases. The great number of
issues itemized in the third-plenary-session Resolution seem to suggest problems,
rather than reform efforts, are“routine＂.

II. International society’s evaluation of China’s human
rights situation in 2013
With the“Freedom in the World 2014＂report, the Freedom House indicated
China is relatively not free in terms of political rights and civil liberties on
a scale of 1 to 7, where 7 being the least free. Despite official rhetoric about
fighting corruption, improving the rule of law, and inviting input from society,
the new Chinese Communist Party leadership under President Xi Jinping has
proven even more intolerant of dissent than its predecessors. In early 2014 after
intellectuals and other members of civil society urged the party to adhere to
China's constitution and phase out censorship, the authorities responded with
campaigns to intensify ideological controls. Newly revised Criminal Code
expanded the control, clamping down even prosecution, of online dissent voices,
to the point reminiscent of the Mao era. Members of the New Citizens Movement
were arrested for urging more reforms and shaming corrupt officials to step
down.

5

According to this report, China's positive progress in human rights is

very limited, if any.
Although China's authorities began to close the country's infamous
“reeducation through labor＂camps, they increasingly turned to criminal charges
with potentially longer sentences and various alternative forms of adminis trative
or extralegal detention to punish human rights defenders, anticorruption activists,
petitioners, and religious believers. And despite announced reforms that will
increase the number of families permitted to have two children, the intrusive
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regulations and harsh practices employed to enforce the country's long-standing
birth quotas remained in place.
A bright spot was the determination of high-pro file dissidents, as well as
large numbers of ordinary citizens, to assert their rights and challenge injustice
in the face of heavy obstacles. Public protests, online campaigns, journalistic
exposés, and activist networks scored several victories during the year 2013,
including the release of individuals from wrongful detention. Nevertheless,
the ability of Chinese citizens to share breaking news in the world, uncover
corruption, or engage in public debate about political and social issues has been
hampered.

6

Freedom House also found that China's leadership has developed a
complicated mechanism of control and penalty to censor people's communication,
on one hand to sustain the party monopoly by hushing dissent, on the other hand
to make China the locomotive leading global economic growth.
By Freedom House's standard, China is considered“not free＂with a
least-free score of 7 in political rights, and a poor score of 6 in civil liberties.
Conversely, Taiwan stands in stark contrast to China in the same report with a
status of“free＂and the best score of 1 in terms of political right, and the second
best score of 2 in the category of civil liberties.

7

The Amnesty International Report 2013 on China indicates that Chinese
authorities maintained a stranglehold on political activists, human rights
defenders and online activists, subjecting many to harassment, intimidation,
arbitrary detention and enforced disappearance. At least 130 people were detained
or otherwise restricted for the purpose to stifle criticism and prevent protests
ahead of the leadership transition initiated at the18th NCCPC in November of
2012.
As such differences see no way to be resolved soon, tension between civil
society and the government remained acute. The authorities budgeted over 701
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billion Reminbi (approximately US$112 billion) to maintain public security, an
increase of over 30 billion from 2011. Access to justice remained elusive for
many, resulting in millions of people petitioning the government to complain of
injustices and seek redress outside the formal legal system. Muslims, Buddhists
and Christians, who practiced their religion outside officially sanctioned
channels, and Falun Gong practitioners, were tortured, harassed, arbitrarily
detained, imprisoned and faced other serious restrictions on their right to freedom
of religion. This serves to prove that authorities are not as tolerant as they claim
to be.
Local governments continued to rely on land sales to fund stimulus projects
that resulted in the forced eviction of thousands of people from their homes or
land throughout the country. The authorities reported that they would further
tighten the judicial process in death penalty cases; however thousands were
executed.

8

Human Rights Watch, an international non-governmental organization that
conducts research and advocacy on human rights, in its report of 2013 rapid
socio-economic change in China has been accompanied by relaxation of some
restrictions on basic rights, but the government remains an authoritarian oneparty state.

9

It places arbitrary curbs on expression, association, assembly, and

religion; prohibits independent labor unions and human rights organizations; and
maintains Party control over all judicial institutions.
China imposes tight censorship over the media, internet, print materials and
academic publications, often claiming such a measure is“necessary＂to maintain
social stability.
Chinese government obstructs domestic and international scrutiny of its
human rights record, insisting it is an attempt to“destabilize the country＂.
Despite obstacles, citizens are increasingly prepared to challenge authorities
over volatile livelihood issues, such as land seizures, forced evictions,
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environmental degradation, miscarriage of justice, abuse of power by corrupt
cadres, discrimination, and economic inequality. There have been protests
against corrupt local officials in many places. Official statistics, based on law
enforcement reports, suggest there are 300-500 protests each day. Specific events
may attract tens of thousands participants, sometimes even erupt into looting
and riots, another grave cause for civil concerns. Yet, China's civil society has
been growing from strength to strength, with mutual supports among citizens
striving for various causes despite institutionalized hostility. Such citizens are
proactive in bolstering own rights, thus called“right activists＂. They attract
extra attention from the authorities who put them under surveillance but would
not dare to act rough on them. Their“perceived threat＂became an excuse for the
state to increase the budgets on maintaining social stability called“weiwen＂.
The Xi Jinping administration formally assumed power in March, and
proposed several reforms to longstanding policies, including abolishing one form
of arbitrary detention, known as re-education through labor, and changes to the
household registration system. It staged high-profile corruption investigations,
mostly targeting political rivals.

10

But it also struck a conservative tone,

opposing constitutional rule, press freedom, and“western-style＂rule of law, and
issuing harsher restrictions on dissent.

11

The United States Congressional Executive Commission on China (US
CECC) made the following statements in the Executive Summary of its 2013
annual report.
The Commission notes China's lack of progress in guaranteeing Chinese
citizens' freedom of expression, assembly, and religion; restraining the power of
the Chinese Communist Party; and establishing the rule of law under the new
leadership of President Xi Jinping and Premier Li Keqiang. Official rhetoric at
the start of their tenure suggested openness to reforms and limits on the power
of officials, sparking public discussion across China. But the new leadership
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soon cracked down on growing calls for human rights and the rule of law
and reiterated the Party's dominance over public affairs. Despite widespread
acknowledgement that loosening restrictions on society to encourage public
participation, lessening state control over the economy, and enforcing the rule of
law are essential to China's economic development, China continues to pursue
economic modernization without political reform or guarantees to fundamental
human rights.

12

The Executive Summary also notes:“Statements starting in late 2012
by President Xi, Premier Li, and other top leaders pledged to crack down on
corruption and rein in official abuses, promised major reforms to the abusive
systems of reeducation through labor and household registration, and suggested
an openness to giving greater authority to China's Constitution. New and revised
laws that took effect, including the PRC Criminal Procedure Law and the PRC
Mental Health Law, contained significant flaws but also had the potential to
improve protection of citizens rights. China's relatively open response to an
outbreak of avian flu in early 2013 stood in marked contrast to its poor handling
of the Severe Acute Respiratory Syndrome (SARS) crisis 10 years earlier……
Citizens from diverse sectors of society, from elements within the Party to
individuals affiliated with the grassroots New Citizens' Movement, sought to
engage in public discussion over China's future. They urged their government to
give greater force to the Constitution as a check on official behavior, make good
on its promise to combat corruption by requiring officials to disclose their assets,
and ratify the International Covenant on Civil and Political Rights, which China
signed in 1998＂.

13

Furthermore, the Executive Summary indicated“By spring, however,
it became clear that hopes China's new leaders would engage with, or even
tolerate, public discussion on issues such as constitutionalism and anticorruption
would remain unfulfilled. In April, the Office of the Communist Party's Central
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Committee reportedly issued Document No. 9, which sought to stifle campaigns
for anticorruption, universal human rights, and press freedom, calling them the
products of“Western anti-China forces＂and concoction of dissidents, rather
than treat them as legitimate concerns of China's own citizens and an obligation
under China's commitments to international standards such as the Universal
Declaration of Human Rights. By September 2013, authorities had detained,
arrested, or“disappeared＂nearly 60 individuals in an ensuing crackdown on free
expression, assembly, and association, including the prominent rights advocates
Xu Zhiyong and Guo Feixiong. Pro-reform editorials and discussions on the
Internet were censored. Concerned citizens faced harassment, detention, and
arrest when seeking information about the government's human rights action
plan and the submission to the UN Human Rights Council's Universal Periodic
Review of China's human rights record scheduled for October 2013.

14

The Executive Summary further critiqued“The Party's harsh response to
calls for reform this past year echoed a consistent theme across the 19 issue
areas covered in this report—that the Party's interest in maintaining control and
dominance over Chinese society still trumps meaningful and lasting progress
on transparency, human rights, the rule of law, and easing state control over the
economy.＂This statement may well be the most frank and perceptive remark in
the entire report.
The CECC 2013 report elaborated on China's human rights situations and
expressed the commission's concerns in 19 aspects followed by a number of
recommendations, including one suggestion that“members of the U.S. Congress
and Administration
Officials should urge China to commit to a specific date for ratifying the
International Covenant on Civil and Political Rights (ICCPR).＂China signed
the ICCPR in 1998 but 15 years later has still not ratified the covenant despite
repeatedly stating its intent to do so. China is the only permanent member of the
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UN Security Council that has not acceded to or ratified the ICCPR.
The report recommends that China must take a number of concrete steps
to come into conformity with specific provisions of the ICCPR, including the
following: Ending arbitrary arrest and detention of political dissidents (Article 9);
allowing citizens the right to freely choose their place of residence (Article 12);
ending the policy of denying passports and restricting the movement of activists
and their families as political punishment (Article 12); allowing citizens the
freedom to not only hold religious beliefs but also to practice them (Article 18);
ending press and Internet censorship of peaceful political content and allowing
freedom of expression (Article 19); allowing citizens the right to freely associate
with others, including through non-governmental organizations and trade unions
(Article 22); and allowing genuine elections by universal and equal suffrage
(Article 25.)
The report recommends“Members of the U.S. Congress and Administration
officials should seek to include human rights and rule of law concerns as integral
parts of their discussions over trade and commercial issues with their Chinese
counterparts during the annual U.S.-China Strategic and Economic Dialogue,
negotiations
Over a bilateral investment treaty, and other trade-related venues, pointing
out the links between, for example, China's censorship of the Internet and market
access, the rule of law and food safety, and China's industrial policies and weak
enforcement of law and theft of American intellectual property.
It seems the critiques about China's human rights situations from the United
States Congress and the authorities are similar to that from other international
organizations, and consistent with the general opinions of the international
society. The CECC committee's recommendations are justified, including urging
China's conformity with specific ICCPR provisions. This is essential and timely
to uphold the rights of the Chinese citizenry. However, Beijing does not seem
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to have much commitment about it. Most likely, China will remain complacent,
thwarting efforts to implement above recommendations. In the face of mounting
pressure, China is likely to, as it always has done, confront and accuse the
criticism to be tantamount to“interfering with China's internal affairs＂.
The Global Human Rights Report published by the United States
Department of State on February 27, 2014 criticized Chinese authorities for
“suppressing and intimidating rights activist organizations and individuals, and
restricting the freedom of assembly, religious belief and movement＂

15

. In the

part talking about China's human rights status, it says despite the announcement
about abandoning the labor re-education system, and easing the one-child policy,
Chinese government continued to“clamp down on basic freedoms＂. The report
also indicates that Chinese authorities forces dissidents to leave their residence
or keep them under house arrest. Other actions violating human rights include
illegal detention, torture for confession, harassing or detaining lawyers, journalist
and protestors.

16

Shortly after this report was released, China's State Council

Information Office quickly issued a“2013 United States Human Rights Record＂
on the following day in retaliation. The Information Office accused the United
States for“acting as the world's human right judge and making arbitrary and
irresponsible remarks on the human rights situation in almost 200 countries and
regions; yet keeping quiet about its own human rights situations, even covering
up.＂China alleges that the United States“through the PRISM program has
put many people in and out of the America under surveillance in violation of
international laws and severely infringes upon human rights.＂

17

III. Evaluation of China’s 2013 human rights situation from
different perspectives
The world has always hoped to see China's governance improve at the
same pace as its economic development, but the reality is in stark contrast
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with that wishful thinking. At the same time of“China's ascent＂, its military
expenditure is also seeing two-digit growth. China has always argued its“military
expenditure has to keep pace with economic development,＂namely the national
defense has to grow in response to economic advancement. Yet, it has no
concern about whether human rights protection progresses in line with economic
expansion. As a result, tension between people and the government has escalated,
and international attention on human rights situation in China has continued to
grow. The following section summarizes the views from various human rights
angles by this report's contributing scholars who are experts in their respective
social science disciplines.

1. Observation on political rights in China
Professor Peiyi Liu wrote that Human Rights Watch, an international
organization, submits to the United Nation a Universal Periodic Review
about human rights situation in China. Human Rights Watch 2013 report
expresses serious concerns in five areas. (1) Chinese authorities stifle rights
activists with harassment, arbitrary arrests, detentions and torture. (2)
Chinese local government employs torture and other forms of abuse in the
criminal judicial system. (3) China imposes censorship on media. (4) China
has legalized“forced disappearance＂and arbitrary detention, including reeducation through labor. (5) China has seriously violated human rights in
Tibet and Uighur regions. These situations serve to prove human rights in
China are still severely impeded. Some developing countries often assert
self-determination rights on their sovereign territory, natural resources and
culture; while renouncing comments from other countries or international
groups as intrusive and interfering. But human-rights matured countries fully
recognize the universal values of political, civil, and cultural rights as well as
democracy and liberty. Such wide disparity of views cause major differences
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between the two groups of countries regarding human rights protection and
policies. However, from the China Human Rights Report submitted by China
to the United Nations Human Rights Council, professor Liu acknowledges
China's efforts in two areas. One is the enhanced overseeing power given
to the National People's Congress (NPC, the legislature); the other is the
improved transparency of government information. Professor Liu suggests
we give China some time and space to improve on its own and to advance
political rights. Meanwhile, we shall keep a close watch on China's human
rights progress.

2. Observation on social rights in China
Professor Pang Chien-kuo offers his observation on China's social
rights, including labor safety, medical health services, old-age care, children's
rights, food and textile safety, and impact on victims of forced eviction due
to land grabs and house demolition. Professor Pang indicates, the number
of mining incidents has dropped significantly, demonstrating the positive
outcome of a more sophisticated surveillance and monitoring system ever
since the founding of the National Safe Production Bureau. However, media
reports also reveal mining incidents deliberately covered up by mine owners
or local governments, causing false representation in official statistics, and
delay of proper remedial measures. Regarding the widespread practice of
job outsourcing, recent revisions of the Labor Contract Law on December
28, 2012 have addressed past concerns about employers suppressing or
neglecting workers' rights, and supported“contract workers enjoying equal
job equal pay as in-house employees＂. Still, critics call for more concrete
measures to allow contract workers to receive additional subsidy, stipend and
corporate benefits, as well as compensation and relief for when their rights
are compromised.
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In terms of medical health case, China still sees extensive malaise of
fake drugs and unlicensed doctors. Such greed-driven businesses may be
hard to eradicate too soon as the profit is lucrative. China's old-age care
system is beginning to show signs of strain. The one-child policy launched
in the 1980s has caused rapid greying of the society. China's over-60-yearold population exceeded 200 million in 2013, accounting for 14.8% of the
entire Chinese population. Old-age care has not received sufficient attention
it deserves. Old people's children and grandchildren tend to be living and
working far away from hometown, leaving the old people alone without
proper care, revealing a major gap in the social security system. Concerns
about children's rights, food safety, textile safety are gaining more attention.
Forcible land acquisition and house demolition by the government have
caused tremendous grief on the part of relocated residents who are displaced
and marginalized in China's drive to urbanization. Residents in remote areas,
accounting for a substantial portion of China's population, are prone to be
ignored and even deprived of their right in the country's continued pursuit
of rapid growth. From an international perspective, Chinese people's social
rights have plenty room for improvement. They do need it.

3. Observation on judicial rights in China
Professor Kong-chung Liu examines China's judicial rights in four
aspects: law enforcement and prosecutor investigation, court trial, lawyers'
job security, and high-profile activism cases. Professor Liu recognizes and
praises the abolishment of the labor re-education program as proclaimed in
the Resolution of the Third Plenary Session of the 18th NCCPC. However,
it remains to be seen whether the subsequent community correctional
system will open up a new frontier. Control on cellphone account IDs
and internet censorship seem to be tightening up. The third-plenary-
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session Resolution also suggests to decouple court operations from Party
and administrative hierarchy to achieve better judicial independence in
personnel and finance. This is certainly a new development worth watching.
Meanwhile, the progress in lawyers' job security has been limited. Threats to
lawyers' personal safety are still rampant. What happened to lawyers Wang
Quanzhang, Hsu Zhiyong and those in the“black jail＂indicate there is still
daunting challenge on the road to advancing China's judicial human rights.

4. Observation on educational and cultural rights in China
Professor Kai-huang Yang, author of this chapter, has dedicated years
to observing China's cultural and educational policies, and has published
many papers. Professor Yang indicates that guidelines on China's 12th FiveYear Plan on Cultural reform and Development proclaim to accelerate public
cultural facilities, promote cultural enterprises, enrich people's cultural life,
enhancing citizens' cultural rights. Meanwhile, China aspires to beef up
culture-related legislation, to legislate support measures for implementing
intangible cultural heritage laws, and to offer widespread public access to
cultural facilities and service networks. The Resolution at the third Plenary
Session of the 18th NCCPC talks about the intent to promote“reform of
cultural education＂. However, the listed objectives are still abstracts like
“to develop strong socialist culture nation, to strength cultural soft power,
and to construct modern public cultural services system＂. China may
have aspiration for cultural and educational development, but the results
are usually compromised by political factors. As the court system lacks
judicial independence, little could be done to keep cultural activities free
from political interference. That is why Professor Yang implies that failure
of cultural educational policies results from the inadequacy of the judicial
sector. Without reforms in the court system, cultural and educational rights
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in China could not be upheld effectively.

5. Observation on environmental and economic rights in China
Professor Chin-Tsai Liu finds that during China's decades-long rapid
economic development, environmental pollution has been deliberately
ignored. Now it will take more time and money in an uphill struggle to clean
up the damage to the land. In particular, water resources have been severely
contaminated. Over 90% of cities in China have seen their underground
water bodies stained with organic or inorganic hazardous substances. The
12th Five-year Plan has earmarked $1178 billion RMB for projects to
clean up municipal and industrial waste water as well as estuary pollution.
Besides, smog has become a frequent event in many places in China posing
immediate and serious threat to human health. China has become the place
with the worst air pollution in the world. There are also serious problems of
soil contamination with heavy metals, pesticides. Meanwhile, sizes of wet
lands are shrinking fast.
All these factors contribute to reduced living space and poor living
quality of people. Upholding environmental rights in China face a number of
challenges, such as fund shortage, poor coordination between the legislature
and environmental authorities, slack enforcement and scanty penalty failing.
Little has been done to deter willful harm to the environment. Professor Liu
proposes a number of remedies to fortify citizen power – such as the rights to
participate in defending the surrounding places, and the right to know – and
to set up public- interest litigation platform to enforce environmental relief,
and to incorporate environmental performance in local officials' performance
evaluation criteria. However, such mechanism may not yield immediate
results. Besides there is great doubt whether Chinese authorities would agree
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or support such proposals. China's care and attention to the environment has
been too late and too little. Despite the reality, something has to be done to
rectify the situation than turning a cold shoulder to people's environmental
rights.

6. Observation on Taiwanese businesses’ rights in China
Professor Chih-Chieh Chou looks into Taiwan-based businesses
operating in China and grievances they harbor. Typically, Taiwanese
businesses are harassed or interfered by local Chinese officials but have few
channels to vent their grievances. Many Taiwanese business people lament
not getting proper respect and protection when trying to set up a company or
factory in China. Such issues have become too big to be ignored as Taiwan
and China are moving closer and closer in the cross-strait relationship.
Taiwanese businesses are discriminated against in legal and administrative
processes. Besides, the difference between China and Taiwan in terms of
legal and political systems, and the lack of rule of law make it difficult for
Taiwan-based companies to secure fair treatment or relief when their rights
are violated in land acquisition, operation, hiring workers, and intellectual
property rights. Personal liberty of Taiwanese business people are frequently
violated without due cause resulting in huge financial loss and injury.
Moreover, Taiwanese business people do not have freedom of movement in
China though such rights are protected around the world in free countries.
China's legal frameworks are far from what Taiwanese businesses expect.
Despite China's lip services and legislation to uphold civil rights, actual law
enforcement leaves a lot to be desired. Chinese officials abiding by laws
should be the top priority to improve human rights situation of Taiwanese
businesses in China.
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IV. Conclusion
The Paris-based Reporters Sans Frontières (RSF) released the World
Press Freedom Index 2014 on February 11 of 2014. RSF points out the unrests
around the world, and abuse of national security mandate to intercept/collect
information by democracies like the United States, have negatively impacted
freedom of information. IN the World Press Freedom Index 2014, China ranks
175 in all 180 countries evaluated. Taiwan ranks 50, South Korea 57, Japan 59,
Hong Kong 61 and the United States 46.

18

China's press freedom ranking has

been at the bottom of the list for years, only better than Syria, Eritrea, North
Korea and Turkmenistan. This is not a compliment to China, but consistent with
international perception about China's human rights situation.
In the past decade, China has been the locomotive leading the growth
of world economy. Global sentiment has been hoping to see comparable
improvement of human rights protection with economic prosperity. Alas, such
hope has often turned to disappointment. Despite its economic surge by leaps and
bounds, China has been in constant arguments with international organization
concerned about China's human rights situations. Beijing typically ranks at
the bottom in global human rights surveys. This is detrimental to Beijing's
international image which frequently conjures up vivid pictures of human rights
abuse. China should show its commitment to advancing human rights on its
land in the pursuit of economic development while behaving in a way consistent
with a respectable leading economic power in the world. China should begin to
demonstrate it is capable of walk the walk more than just talk the talk.
Before China proves itself to be a nation with genuine rule of law, there
are still rooms for improvement before meeting international standards in the
areas mentioned above: political rights, social rights, judicial rights, education
and cultural rights, environmental rights and rights of Taiwan-based businesses.
China always claims to the outside world as well as to its own people that
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Beijing is seriously committed to protecting people's rights. However, in
this authoritarian party state where judicial fairness is frequently questioned,
Beijing seems to be promising more than it can deliver. The root cause lies in
“China remains very much a country ruled by the Party and not by laws＂, as
commented by the United States Congressional Executive Commission on China
in the 2013 report. China must strive for the rule of law to eradicate the ailment
cumulated after decades of party rule. Now with Xi Jinping and Li Keqiang at
the helm, international society has high hope for the new leadership to fully
“implement reforms＂in order to“perfect＂China's human rights condition. This
is the only way for the world to look at China's ascent in a positive light, and
the only means to maintain stability. We look forward to seeing China strive to
become a country ruled by law. There is no better time than now.
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Social Rights
Chien-Kuo Pang*

Summary
This chapter covers observations on social rights status in China during
2013, more or less following the layout in the 2012 undertaking, with necessary
adjustments where new events or emerging trends arise. On that approach, this
chapter covers six subjects: (1) workers' safety (2) medical care (3) elderly care
(4) children's rights (5) food and textile safety (6) land acquisition and old-house
demolition. As China's economy maintains a relatively high growth rate, both
the public and private sectors nowadays have sufficient resources to address
various issues. Overall speaking, China has made headways in upholding social
rights in the year 2013. Meanwhile, the“Decisions on Major Issues concerning
Comprehensively Deepening Reforms＂, adopted at the close of the Third Plenary
Session of the 18th Communist Party of China (CPC) Central Committee, have
clearly declared the intention to overhaul the deep-rooted institution of dual
(urban versus rural) household registration that for decades has caused a yawning
disparity between urban and rural China. This wave of reform campaign will
have substantial positive impacts on Chinese people's social rights. Subsequent
developments are also worth watching.
Keywords: social rights, workers' safety, medical insurance, elderly care,
children's rights

1. Introduction
This chapter covers observation on Chinese people's social rights status

*Chien-Kuo Pang, Professor, Graduate Institute
of Mainland China Studies and Dr. Sun Yat-Sen's
Thoughts, Chinese Culture University
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during 2013, more or less following the layout of the 2012 edition, with
necessary adjustments where new events or emerging trend arise.
The 2012 counterpart of this report carried out the analysis based on the
framework set out in the International Covenant on Economic, social and cultural
rights (ICESCR)

1

that China has ratified, referring to the structure in the social

rights chapter of previous years'“China Human Rights Watch＂to focus on five
topics: (1) workers' safety (2) elderly care (3) care of children left behind in rural
areas (4) land acquisition and house demolition, and (5) food safety.
For this 2013 watch, we have decided to add one more subject: medical
care, in view of abundant media reports on this topic collected from the web and
stored in the China Human Rights Watch database. Furthermore, media coverage
has alerted the Chinese populace about harmful materials on fabrics making their
garments unsafe to wear. Therefore, we expand the section on food safety to also
cover textile safety. Besides, newly disclosed statistics reflect a large number of
“urban floating children＂following their migrant-worker parents to the city, and
the problems that come with it.

2

Therefore, section title in previous year“care

for children left behind in rural areas＂has been changed to“children's rights＂for
a more comprehensive account.
Hence, this year's report contains six aspects: (1) workers' safety, (2)
medical care, (3) elderly care, (4) children's rights, (5) food and textile safety,
and (6) land acquisition and house demolition. Following on the scheme laid out
for this“China Human Rights Report＂, materials presented in this chapter are
drawn from the“social rights journal＂, a depository of media reports routinely
collected for the“China Human Rights Watch database＂. Upon preliminary
reviews, we selected and compiled those reports on subjects happening more
often and likely to have far-reaching implications. Then we analyze these reports
in the context of China's long-term development at large. We also examine
measures taken by authorities in response to criticism, and try to project likely
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outcomes in documenting the year of 2013 for prosperity.

2. Workers’ safety
In the realm of workers' safety, we follow the structure in the 2012 edition
to cover three aspects: workers' safety and health, the use of contract workers,
and minimum wages.
2.1 Working environment
Last year's social rights watch about labor's work environment primarily
focused on the mining sector and the toxic glue widely used in Guangzhou.
Subsequent media reports show the attention garnered by toxic glue incidents
triggered a wave of comprehensive inspection at factory workplaces, widely
considered as one step forward in safeguarding workers' rights.

3

However, hard-

to-reach remote mining entities are still beyond the grasp of official inspection.
Coal is the most important energy resource in China where the production
and consumption rank the world's number one. Burning coal fulfills 70% of
China's domestic energy demand, hence coal mining is a crucial industrial sector.
However over-exploitation, lax management and appalling work condition have
cost miners their health, even lives.

4

In the past decade, mining incidents are clearly on the decline. This could be
attributed to the establishment of the State Administration of Work Safety and the
agency's rigorous inspection and law enforcement. Figure 1 shows the number
of lives lost to mining incidents from 2000 to 2011. We could see the number
peaked at 6,995 in 2002, subsequently declined to 1,973 in year 2011. The
reduction of incidents over the decade is remarkable and the casualty continues
to shrink.
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(Figure 1 插圖 ; Caption: Statistics of Mining casualty in China 2000-2011)

5

According to the China Coal Industry Network, a government website,
there were 23 major mining incidents during 2012 with a total death toll of
237, a significant improvement from year 2011. And the website indicates
during the year 2013, the numbers have shrunk to three incidents and 53 deaths.
6

However, a Wikipedia webpage claims the 2012 figures were 64 and 451

respectively.

7

One would surmise the actual 2013 figures would be higher than

what the authority revealed. Nevertheless, with 1973 lives lost in 2011, mining
safety management is indeed improving.
Still, one should always take China's official statistics with a grain of salt.
We have learned from media reports that many accidents never found their
way into statistics or dealt with properly because owners or local governments
deliberately cover them up. One such incident happened in the remote Sunan
County of Gansu province where a flooded shaft claimed four lives and five
injuries. The mine owner quickly removed the corpses and struck a hush-hush
deal with the families; the injured were treated at, and promptly released from,
a nearby medical facility. The owner kept mum about the incident which came
to light only after someone blew the whistle to inform the safety inspection
authority.

©
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To stay abreast of what really goes on in the mine, and to keep
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workers out of harm's way, Chinese authority need to strive for more proactive
surveillance and prompt disclosure of incident statistics.
Other than mining accidents, the 2012 counterpart of this chapter looked
into vocational hazards resulting from appalling work environment (mines of
coal and other minerals). A 2012 media report shows that pneumoconiosis is
China's leading job-related disease from long term dust inhalation in horrendous
work environment. China's Ministry of Health indicated, as of 2011, there had
been over 600,000 cases of pneumoconiosis cumulatively, out of which 137,000
had died. Each year, there are close to 20,000 new cases with annual death of
6,000 ~8,000.

9

The disease claims more lives than those lost to accidents. A

report in 2013 indicated over 6 million migrant workers awaited treatment for
this highly fatal condition. Yet many of them had taken jobs without a formal
employment contract, hence ineligible for work-related injury insurance to claim
compensation. The report also discloses that, with the exception of Shuifu County
of Yunnan province, a typical insurance policy of the New Rural Cooperative
Medical Care System (NRCMCS) does not cover pneumoconiosis. Yet, the
majority of companies involving dusty workplaces are small rural businesses that
do not buy work-related injury insurance for employees who have access to no
medical aid nor any way out. Those diagnosed with the dreadful disease continue
to suffer.

10

Interestingly, as early as 1987 China already enacted the Regulations for
Control and Prevention of pneumoconiosis setting out measures to deal with lung
tissue fibrosis from dust inhalation during production activities. China Human
Rights, a government-sponsored website, has a specific column devoted to the
prevalence status of pneumoconiosis and what relevant reliefs are offered.

11

But the column has not been updated since the end of 2010. Despite concerns
expressed by government and the civil society, and the reliefs being offered,
the low coverage rate of medical insurance defies all efforts to help. China
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needs to improve on surveillance and reporting mechanism as well as a more
comprehensive system to deliver medical reliefs.
2.2 Use of Contract workers
Use of contract workers has become a significant mode of employment
in China's labor market and poses serious implications to labor right. Despite
the institution of urban-rural separation, many“nominal＂rural residents live
and work in cities and towns while they work on contracts through outsourcing
agencies rather than having somewhat permanent employment. The 2012 edition
of this report cited an All-China Federation of Trade Unions (ACFTU) survey
saying there were over 60 million contract workers in 2011, accounting for 20%
of urban labor forces.

12

Other reports put the number in 37 million for 13.1%

of the nation-wide work force.

13

Either number is significant enough to call

attention to their rights.
Hiring workers by contracts keeps labor market demand and supply flexible.
In today's fast moving industrialized world, this approach has its advantage.
However, contract workers do not enjoy the full benefits – salary, insurance and
social security – of permanent employees. Someone describes contract workers'
plight as“first to shoulder the work, for a fraction of regular pay, yet blamed for
problems, get no credit for a job done.＂

14

Moreover, labor union organizations

in China have yet to develop further before their collective bargaining function
power could carry any weight. Contract workers are clearly disadvantaged.
China's authorities are fully aware of potential harms to migrant workers
on contract jobs, and have attempted to regulate labor outsourcing practices
through legislation. The 30 th session of the 11 th National People's Congress
adopted a revision to the Employment Contract Law on December 28, 2012. This
was the very first amendment focusing on contract workers since the law was
passed in July 2007. The revision stipulates that“contract workers are entitled
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to equal pay as that of permanent employees for the same work performed＂.
Meanwhile, the revision expound on the required conditions to outsource a job
--“temporary, supplementary and substitutive＂-- to prevent employers from
abusing outsourcing services.

15

Subsequently, the Ministry of Human Resource

and Social Security solicited recommendations to a draft proposal of Guidelines
on Work Outsourcing announced on August 8, 2013. Besides reiteration of“equal
work equal pay＂, Article 5 of the draft stipulates that an employer can hire
contract workers to fill at most 10% of its workforce.

16

Public opinions in general praise government's efforts with some critics
urging more endeavors in devising enforcement procedures and supporting
measures. For example, the requirement of“equal job, equal pay and equal
treatment＂(over stipend, subsidy and corporate benefits) should extend to
cover workers' social security, work schedule, leaves, promotion and protection
of female workers during pregnancy. There are suggestions about setting up a
contract workers guaranty fund slated to compensate a worker in a timely manner
in case of infringement to his rights.

17

The more a company hires contract

workers, the more it should pay towards the fund. It remains to be seen how the
authorities respond to such suggestions.
2.3 Minimum wages
In addition to regulating job-outsourcing practices, China has ardently
embarked on another front to improve worker remuneration – raising the
minimum wage. China's overall economy has grown by leaps and bounds since
the reform movement started in the 1980s. Meanwhile, a yawning gap between
the rich and poor has also been developing. When former president Hu Jintao
took the office, he advocated“the scientific concept of development for a
harmonious society＂to proactively battle China's worsening income distribution.
One policy he spearheaded was raising the minimum wage.
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During 2012, governments in various provinces and major cities competed
to increase the minimum wage within their jurisdictions.

18

Those in central and

western China raised the level substantially to shrink the gap between their areas
and the coastal provinces. This may have helped central and western provinces
to retain native labor forces to develop economy at home, but the labor shortage
problems in coastal areas have worsened.

19

Consequently, businesses have

to either sweeten up remuneration packages to attract workers, or relocate to
where labor cost is lower: rural areas in the same province or further inland.
This policy of raising minimum wages aims to shrink income gaps and remedy
regional developmental imbalance. If executed properly, labor rights could be
substantially improved.
During 2013, coastal provinces again saw severe labor shortage. Some
reports warned, Guangdong Province -- used to be a powerful magnet attracting
workers from around the nation -- was going to suffer a shortage worse than in
2012 by a total of one million workers across the province including 150,000
for Guangzhou, 200,000 for Shenzhen and 200,000 for Dongguan.
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Some

businesses learned that the best way to retain and attract workers is a pay raise.
A survey conducted in Ningbo, Zhejiang province showed a widespread wave of
pay raises in the area. Some companies even offered old-age subsidies to parents
of employees as an extra incentive.
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As of September of 2013, a total of 24 provinces/cities boosted their
minimum wages. For full-time jobs, Shanghai ranks the top with a monthly
wage of $1620 yuan; Guaizhou province is the lowest at $1030 yuan. For parttime jobs, the highest hourly rates are paid in Shanghai and Xinjiang at $15.2
yuan, and lowest in Guangxi at $10.5 yuan. During the year of 2011, minimum
wage levels were raised in 24 provinces/cities with an average 22% hike; during
2012, the average was 20.2% in 25 jurisdictions. Higher number of jurisdictions
and greater average growth rate are expected for the year of 2013. In terms of
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follow-up planning, the State Council published an opinion paper on improving
income distribution pledging to adjust minimum wage levels based on economic
development and inflation index in a timely manner so that by 2015 the minimum
wage levels in most regions in China will reach 40% of average wages in that
particular city or town.

22

3. Medical care
“It is difficult to find a house, see a doctor, and secure a place in school＂.
These are the three major complaints of Chinese people. Difficulty to see a doctor
reflects the serious shortage of medical care. Here are some observations.
3.1 Coverage and subsidy of medical insurance
With the rapid economic development, Chinese authorities have adopted a
number of measures and policies to address complaints over“difficulty to see
a doctor＂. On June 11, 2012 the State Council announced in the“Five-year
action plan on human rights (2012-2015)＂to: (1) Expand basic medical care to
cover not just city dwellers but rural residents. (2) Sign up 60 million new policy
holders in three types of basic insurance (the ones for urban business employees,
urban residents, and rural residents) from the 2010 baseline. (3) Achieve the
target of totally 1.32 billion policy holders regardless where they live. (4) Raise
the financial subsidy level in basic policies (for urban and rural residents). (5)
Reach a 75% payment level for hospital stays in all three basic insurance plans.
(6) Increase the co-payment level to 50% for outpatient visits in all areas under a
centralized management. (7) Advance government subsidy level to $360 yuan per
capita per year by 2015, and to maintain a stable 95% insurance coverage among
rural residents.
After the five-year plan was announced, government ministries and
authorities at various levels have begun to implement the relevant policies and
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measures. For example, the government subsidy for city and countries folk alike
has increased to $240 yuan per person per year in 2012, and $280 yuan in 2013.
The number is on course to reach $360 yuan in 2015.
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3.2 Counterfeit drugs and shady clinics
In the“2012 Review and 2013 Outlook on Economic and Social
Development＂, the authority plotted out a 2013 pilot network of medical
facilities to treat patients with major diseases, saying it is a part of the process
to improve nation-wide drug dispensing practices and general practitioner (GP)
system.

24

Such statements actually reveal two grave medical care problems in

China – widespread counterfeit drugs and dubious clinics.
During the year 2012, Chinese authorities waged a war against fake drugs
production and sales to crack down on over 14,000 cases involving more than
20,000 suspects and seized over $16 billion yuan's worth of products and
proceeds.
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In the first quarter of 2013, a total of 5448 cases were solved with

$184,800 yuan seized. An anti-counterfeiting team was established to promote
cross-agency intelligence sharing and enforcement actions. There is also a
hotline for reporting drug irregularities. Citizens are required to use true personal
identity to complete drug transactions over the internet.

26

There is also the problem of dubious clinics. Media reports abound about
misdiagnosis or faulty prescriptions by unqualified physicians: resulting in
overcharges of fee at best, and lost lives at worst.

27

The root cause lies in

lack of medical insurance coverage of migrant workers whose rural household
registration makes them ineligible to receive medical care in cities they work.
They cannot afford medical services in regular hospitals, and resort to cheaper
options offered by dubious clinics which thrive on such demands. New leadership
in China has pledged to initiate reforms to shrink the urban-rural divide including
equitable medical care for migrant workers. Time will tell how the reforms
transpire.
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4. Elderly care
The one-child policy launched in early 1980s has successfully slowed
China's population growth, yet also results in a rapidly greying society in recent
years. Official 2013 figures put the over-60-years-old population in 202 million,
or 14.8% of the national total. The number is projected to climb to 400 million
in 2034, and peak at 500 million in 2055. Elderly care has become an urgent task
to uphold people's social rights, and frequent topics in the media.

28

This section

will focus on annuity, retirement age, home equity for elderly care and services
to elderly.
4.1 Annuity
In China, recipients of annuity are categorized into four groups: former
government employees (civil servants and those worked for state-run
enterprises,) former corporate employees, urban elderlies and rural elderlies. A
June 2013 survey report shows a wide disparity between urban and rural elderlies
over 60 years old in terms of per capital asset owned, per capita income and per
capita spending. The medium figures are respectively $70,760, $16,320, and
$8,690 yuan for urban elderlies, and $18,395, $4,400 and $4,005 for their rural
counterparts.
This wide gap could be attributed to differences in annuity penetration
(coverage) rate and payment levels. In cities, 60% of senior citizens enjoy
retirement insurance, and another 21.4% have other insurance for the aged. The
corresponding numbers for the countryside are 25.6% (new rural pension plan)
and 19.2% respectively. Payment scale varies widely from one plan to another. In
terms of medium average, government retirees receive $24,000 per year, private
business retirees get $18,000, other elderlies in cities get $1,200 while rural
elderlies get only $720.

29

The medium annuity amount for government retirees

is 33 times that of a rural elderly, an obvious discrimination against rural folks.
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To address such imbalance resulted from dual-track system, the Third
Plenary Session of the 18th Communist Party Central Committee, the party's
utmost steering body, on November 12, 2013 adopted a set of major reforms
decisions. The policy for annuity reform is spelled out: (1) Setting up a fair
and sustainable social security system, (2) Persisting on combining centralized
management and personal accounts -- encouraging people to“earn more, pay
more＂toward a personal account to ensure future rights under the basic annuity
system actuarial balance, (3) Promoting annuity reform in government agencies
and state-run enterprises, (4) Merging basic annuity systems with medical
insurance schemes nationwide, (5) Promoting an urban-rural minimum standardof-living system, (6) Formulating a sound system to clearly define social security
benefits across the board with proper and timely adjustments, and (7) Facilitating
seamless transition of policy-holder status to expand penetration rates (of
eligibility and premium payment) with proper and timely adjustment downward
of premium rates. We look forward to seeing more development in this aspect.
4.2 Retirement age
Retirement age in China is 60 for men, 50 for women laborers, and 55
for women clerks. With an aging population and a shrinking labor force, the
dependency ratio has been climbing with ever-growing burden on pension
payouts. There have been calls for raising the retirement age.
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Detractors are

concerned such a move may keep young people out of job and drive up youth
jobless rates.
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Other opinions call age-raising policy a“delay tactic＂and an

excuse for employers to evade their obligation to set aside the required amount of
pension funds.
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Responding to such criticism, the Major Reforms Decisions paper lays
out a plan to study the feasibility to up retirement age in progressive steps.
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A

widespread interpretation is that the government is determined to do so in phases
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spanning several years, rather than in one shot.

34

4.3 Home equity for elderly care
Besides upgrading government-run elderly insurance system to enhance
elderly care, China attempts to introduce market-driven measures, of which
“home equity for aged care＂has been widely discussed. On September 13,
2013, the State Council offered Suggestions on Expediting Development of Aged
Care Industry＂pitching the use of insurance funds to invest in elderly services,
and to launch programs offering aged care over home equity schemes. Namely,
retirees could mortgage their paid-up house to the bank and in return receive
regular loans for living and care. When an elderly passes away, the bank puts
the property up for auction to recover the principal amount and interests. The
Ministry of Civil Affairs is reportedly leading the thrust and in discussion with
relevant agencies about implementation details for a pilot program to be launched
in the first half of 2014.

35

In fact, Beijing and Shanghai have seen some banks, China CITIC
Bank among them, try out the idea before government policy announcement.
Unfortunately there was little interest from the public to sustain the banks'
program. Three restrictive factors in China work against the idea, Civil Affairs
Minister Li Liguo said in a media interview: (1) Tradition: Chinese traditionally
tend to pass on housing properties to children rather than disposing of them when
alive; (2) Usage rights of land: In China, owner has the right to use a parcel of
land for residential purposes for 70 years. By the time the property (land and
house) is mortgaged, there would be only 20~30 years left. When the time is
up, land-use right cannot be transferred along with the house. Legal supportive
measures are needed to address this dilemma. (3) Property value fluctuation:
There are uncertainties about the elderly's remaining life span at the time of the
deal, property value and the property market. Therefore insurance companies
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face difficulty in valuating each property.
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However, the scheme has been

debated with enthusiasm. It's worth keeping watch of future developments.
4.4 Services to elderly
Age-related services may seem like a burden on the society, but it is
actually a burgeoning industry with tremendous growth potential. China's media
have reported on the increasing needs for living assistance, emotional support,
physical rehab, emergency aid, and hospice care for senior citizens. Catering to
elderlies' specific needs with living support and nursing care is a necessary means
to achieve social harmony, also significant opportunities for job creation and
alternative mode for social development. In China, old people complain that it is
difficult to access medical care, maintain physical agility, have enough in-home
space to move about in, and find care-givers for living assistance. The services
they need are meal delivery, medical/nursing care, entertainment, sport activity
and family relation adjustments.

37

In the rapidly greying society of China, services to elderlies are obviously in
short supply. Take nursing homes for example: 17 beds were available for every
1,000 Chinese senior citizens in 2011. This is in stark contrast with their western
counterparts who had 50~70 beds. Existing nursing homes in China fall in two
categories: Private ones cannot fill their beds due to poor hardware facilities and
grumpy staffs, while public ones have long waiting lists.
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However, China does not intend to emulate the Western model of 50~70
beds per 1,000. The authorities believe in-home care is more in line with Chinese
familial ethics. So the purpose is to deliver care to homes rather than sending
elderlies to nursing institutions. Since China's 11th five-year (2006-2010) plan
for national economic and social development, the target of“90,7,3＂has been
proclaimed, namely 90%, 7% and 3% of elderlies will be placed at home, in
community care, and in institutions respectively. This vision was reiterated in
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the State Council's Suggestions to Expedite Development of Elderly Service
Industry, a reference frame for us to monitor related progresses.

39

5. Children’s rights
Due to the one-child policy, many of those born after 1980s are the only
child in the family. Typically they are well cared for by doting parents and
grandparents. Children's rights to good care, one aspect of social rights, seem to
have been fulfilled in China. Yet, the draconian household registration system,
making migrant workers from rural origin ineligible for public services in cities,
has produced a huge number of ill-cared for children either left behind in rural
areas or“floating＂in cities. Their number is too huge to be ignored.
All China Women's Federation (ACWF) published a study report in May
2013 on this phenomenon, indicating there are 61.02 million children left
behind in rural China, and another 35.81 million floating in cities and towns.
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Deprivation of their social rights is manifested in the following aspects.
5.1 Learning disability and misbehavior
The 2012 edition of this chapter pointed out that rural children's living
hardship and learning disability stem from lack of frequent supervision from
parents who work in faraway cities. These children are put in the care of
grandparents or relatives typically too old or poorly-educated to offer physical
and/or mental supervision. Nor can these guardians forge a strong bond with
children like that of parent-child relation to guide the children through learning
barriers. In addition, rural schools tend to be less equipped in terms of hardware
facility, teacher qualification and education credo, thus don't have enough
resources to offer special and effective schooling catering to left-behind children,
or to communicate sufficiently with the family. When both family and school fail
to function properly, an ill-cared for child begins to loathe learning, skip classes
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and eventually drop out of school entirely. The problems persisted in 2013 and
still raise widespread concerns.
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The ACWF report also sheds light on rural children of another destiny.
Urban floating children are those of migrant workers. They follow their parents
to live in cities, receive compulsory education (grades 1-9). But their household
registration is still listed in rural areas, making them less likely to secure a place
at pre-school or post compulsory level (senior high school or above). Without
pre-school exposure, they lag behind their urban counterparts when entering the
first grade, and lose out right from the start. Later, after finishing 9th grade, they
may wish to stay in the city with parents and continue education. However, they
have less access to a place in a senior high school or college, because youngsters
with local (urban) household registration get priority. Rural children simply lose
out on an unfair completion that ignores academic achievement or merits.
Meanwhile, being children of migrant workers who tend to have lower
social economic status, they are discriminated against (in aspects ranging
from financial, welfare, to social cultural). Such grievances are likely to drive
a youngster into deviant behavior. After spending some years in the city, these
floating children usually do not desire to return to rural homes. But without
prospects of schooling or employment, their frustration may smolder into social
problems.
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The ACWF report on rural children offers three recommendations. (1)
Expediting the development of emerging villages and townships creating jobs for
migrant workers to return to work or even start new businesses. (2) Encouraging
and supporting qualified migrant workers to bring the entire family to the city.
(3) Integrating cities and countryside to narrow the gap.
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In January 2013,

the Ministry of Education in collaboration with other agencies issued a set of
guidelines to promote better care for left-behind children during compulsory
schooling (Grades 1-9): documentation of such children's status, priority lodging,
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meals and transportation for children in poverty-stricken areas.

44

We are looking

forward to more advancement in this regard.
5.2 “Little migratory birds”
Children left-behind in rural China typically join their parents in the city
during summer vacations, and return home when school starts again. Every
summer, massive waves of children travelling without adults to and from cities
are like“little birds in migration＂.

45

Another group of migrant children are

those living with parents and going to school in cities. For the Lunar New Year
(equivalent to the Christmas season in the West) reunion with the extended
family, they travel back and forth between hometown and city in jam-packed
vehicles along with parents in the winter break. This happens during the annual
peak travel week (moving hundreds of millions people both ways) called“(Lunar
New Year) Spring festival transport＂.
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In contrast, the summer crowds of migratory children usually travel without
adult's company, causing concerns about their safety, a frequent subject in media
reports.
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In addition to the hazard during the trip, their time in the city is mostly

spent indoor at parents' home during the day when parents are at work, again
without adult supervision. This is called a“secondary left-behind＂phenomenon.
Thanks to media coverage informing the public of these children's
predicament, there have been more programs organized by government agencies
or NGOs to help them. Some programs offer assistance during the children's
trip to and from the city where parents work and live,
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and recreational activities for the little migratory birds.

others provide learning
49

These programs may

help children to have a more enjoyable childhood and adolescence, but the
fundamental remedy lies in relaxing household registration regime to allow free
flow of people and services between urban and rural China.
5.3 Sexual abuse against children
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Besides lack of proper supervision in life and schooling, rural left-behind
children face another hazard: exposure to sexual abuse. Such incidents were
widely reported during 2013 raise public alarm. Victims are primarily girls, with
some boys reportedly violated.
Women's Federation of Guangdong and the provincial procuratorate
conducted a joint survey and found sexual assaults account for 75.34% of sexual
crimes against under-aged girls. In the past three years, Guangdong province
uncovered 2,500 cases of sexual violation against girls, of which a substantial
portion are left-behind children.
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Among such cases, sexual violations by school teachers or principals
in particular raised people's eyebrows. Some high-profile cases include: (1)
In Wanning, Hainan province a primary school principal, in collusion with a
housing management official, took six girl students to a hotel for sex.
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(2) In

Qianshan, Anhui province, a school principal sexually assaulted nine girls over
a period of 12 years.
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(3) In Leizhou, Guangdong province, a school principal

allegedly tricked two girl students into his living quarter on campus under the
pretense of offering extra academic instructions, and raped them multiple times.
53

(4) In Nanyang, Henan province, a school teacher was accused of molesting

16 girl students, aged seven to 13.

54

Public outcry after media exposures prompted actions from Chinese
authorities. The Chinese Children and Teenagers' Fund (CCTF) in conjunction
with the Social Development and Public Policy College of the Beijing Normal
University published the“Study Report on girl children Protection＂that analyzes
the cause of such incidents, hardship the victims suffer, their needs, and how the
society could attempt to help. The report was launched along with a campaign
“Protecting Young Buds＂to roll out training programs to raise public awareness
and action plans to offer comprehensive services (legal aid, psychological, and
social supports) to the victim and family.
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Sexual abuse against boys also gains its share of attention in the media,
albeit less than that against girls. The public became concerned about the relatively
light penalty on violators against boys. In 2012, a case came to light that a highranking Guangzhou city official violated three boys repeatedly to the point of
sexual assaults, but only got four years in prison for molestation according to
China's Criminal Code. The perpetrator would have gotten a harsher penalty for
rape had the victims been girls. People in the legal profession acknowledged that
relevant statutes and past adjudications were flawed resulting in lenient penalty
for sexual assaults against boys.
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As conventional wisdom assumes sexual assaults happen when a male
violates a female, traditional legislations tend to ignore the situation when a male
is violated. China obviously has yet to plug that loophole by educating the public
and revising the statues in order to bolster human rights of both genders.

6. Food and textile safety
For years,“food safety scares＂have been such a frequent occurrence that
Chinese population are in constant state of anxiety over food hygiene. This
year, we follow up on relevant 2013 media coverage and go one step further to
examine the safety concerns over clothing and beddings that erupted during the
same year.
6.1 Food safety
Of all food scares in 2012, the most notorious one was the extensive use
“ditch/gutter oil＂. The term refers to illicit cooking oil chemically recycled
from waste oil and sold as legitimate oil by unscrupulous merchants. After the
initial media exposure, it was subsequently found the use of ditch oil had been
prevalence in many provinces (Guangdong, Guangxi, Sichuan, Zhejiang, Jiangsu,
Anhui, Henan, Hebei, Shannxi and Shandong). The scare prompted the Ministry
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of Health to publicize the 12th Five-Year (2011-2015) Plan on National Standards
on Food Safety, indicating the intention to set up food safety standards toward
the end of the five-year period.
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Some journalists criticized health officials'

response as trying to delay and shirk responsibility rather than tackling the
problem proactively.
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The frequency of edible oil scares in the media has dwindled in 2013.
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However, there was still some news coverage about ＂ditch oil＂ . Meanwhile,
the media shift their attention to mixed cooking oil: high-priced peanut oil or
olive oil was actually doctored with cheaper ingredients like soy oil or rapeseed
oil.
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An extensive survey by Chinese media uncover more problem foods in
many categories: rice laced with cadmium or aluminum (poisonous metals
known to cause illness),
repackaged for sale,
counterfeit liquor,
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61

pork from diseased/dead pigs, even passing as beef,

juice from inferior fruits,

command premium price,
pass as new.
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dead bugs in powered milk, disqualified milk powder

66

65

63

bean sprouts bleached to

and aged tea leaves (five to ten years old) dyed to

We could say, both Chinese government and people still have a

long way to go to uphold people's social rights of safe food.
Faced with public outcry, the State Council embarked on agencies
reengineering and launched the new China Food and Drug Administration
to launch the following reforms. (1) Consolidating food-safety task teams
and lines of commands formerly under the auspice of various agencies for a
unified supervision over all critical points of food production, distribution and
consumption. (2) Clearly defining scopes of accountability, and holding local
governments fully responsible for food safety. (3) Focusing on capacity building,
in particular beefing up competency of front-line inspectors.
6.2 Textile safety
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Safety of textile products was brought into attention in 2013 when Beijing
city authority conducted a quality surveillance of household items made from
home-use textile and found some of them contained cancer-causing color dyes.
69

But the news that really got the public attention was the“contaminated

uniforms＂uncovered in Shanghai.
Ouxia, a garment company based in Shanghai was found in early 2013
to have made school uniforms out of fabrics contaminated with carcinogens
exceeding legal limits. Back in 2012, a total of 21 local schools ordered from
Ouxia 26,444 sets of uniforms that were delivered in late summer. Few were
aware of the potential hazard until early 2013 when city inspectors blew the
whistle.
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The news caused panic among parents and the public who urged

authorities to identify the regulatory loopholes causing this widespread mess, and
the parties who should be held accountable,
the root cause with many in-depth reports.

72
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prompting the media to dig into

The incident, on one hand exposed

Chinese people's constant hidden fear about clothing hazard; on the other hand,
testified to the check-and-balance power of the fourth estate, and evoked the
authorities' positive response to deal with it. The media should get the credit for
it.

7. Land acquisition and forced eviction/demolition
The swift economic growth in China has transformed the way people utilize
spaces and land. Everywhere in China, pockets of land are being acquired by
the government, houses being torn down before new ones quickly replace them.
Yet, the wave of“destruction before construction＂is prone to disputes and deeprooted resentment which the media have dutifully reported. Chinese authorities
have come to realize that, such government actions, though carried out
presumably for the greater good, may seriously infringe on individual citizens'
human rights. The“Regulation on the Expropriation of Buildings on State-
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owned Land and Compensation＂was promulgated in January 2011 to stipulate (1)
relocation compensation, (2) definition of public interests, (3) calculation formula
for acquisition price, and (4) criteria for forced relocation. The Regulation
attempts to coordinate among the demolition team, the government agency and
the displaced party, as well as to identify that delicate balancing point between
public interests and rights of the property owner. The Guideline sets forth the
principle to“compensation before acquisition＂restricting authority's coercive
power for land-grabbing, shifting the ultimate demolition order to the discretion
of a court of justice.
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At the 18th National Congress of CPC party held in

November 2012, a report about urban-rural integration talked about reforming
the land-acquisition legal framework, boosting farmers' share of profit from
appreciation of land value. This was the very first time land acquisition reform is
mentioned in the high-level meeting, showing the intense attention authorities are
paying to these issues.
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The media have begun to recount people's appreciation over regulatory
revisions and policy reforms in response to public concerns. Here are some
highlights. In the old-town renewal project at Jiangning district of Nanjing city,
the media reported about the win-win outcome thanks to government demolition
team's sincere overture that struck a perfect balance between residents' interests
and new town development, leading to smooth demolition operations.
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In

September 2013, four Anhui provincial agencies (for land resources, housing and
development, and legislative affairs as well as ombudsmen) launched a campaign
around the province to crack down on illegal land grabbing and demolition
actions that had failed to justify the move, paid inadequate compensation, not
abiding to proper procedure or conducted risk assessment with little rigor (only
as a formality.)
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Relocated residents nowadays have enjoyed better protection and
compensation. The year 2013 began to see media reports about the“relocated
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nouveau riches＂who now indulge themselves in a decadent luxury lifestyle
without an honest day job.

78

77

They even set out obscenely materialistic and

vulgar conditions in looking for a potential spouse.
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Despite better protection of people's rights nowadays thanks to regulatory
and policy reforms, brawls erupted from time to time in 2013. At Laizhou,
Hunan province, a demolition team of more than 100 people went to tear down
a property. A villager -- after futile attempts to stand the ground over a meager
compensation -- set himself on fire and suffered severe burns.
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In Huaibei,

Anhui province, dozens of villagers blocked an express way holding big banners
in protest of government's land grabbing efforts that damaged ancestral tombs.
Official dispatched over 200 thugs in retaliation resulting in massive casualties.
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However, overall speaking, the number of such incidents is in decline compared
to 2012.
Another controversy about eviction procedure is called“enforcement
involving relatives＂. Hardcore resisters' relatives are assigned to government
demolition unit that faces pressure to finish the job, hence somehow softening the
resistance by relationship or association. After media exposure of such tactics,
the public lashed out on such uncivilized approaches. Those demolition units
identified by the media have mostly re-assigned the relative or simply canceled
the personnel order.
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Urbanization, or old-town renovation, has been on the top of national
development agenda of China. With the pace of urbanization picking up,
securing land parcels for improvement or urban renewal are bound to happen
at a faster pace. For the purpose of boosting economy, land use changes to
enhance land value are natural steps to take, but challenges ensue in terms of
income re-distribution, relocation compensation and human rights infringement.
Some Chinese scholars have noticed that, local-level officials usually side
with developers to form iron-clad alliances to prey on private citizens' rights
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and interests.

83

It remains to be seen how China strives to design proper

compensation schemes forging more tolerant and equitable interests-and-rights
alliances between the government and the people affected.

8. Conclusion
As China has maintained a high economic growth rate in 2013, there have
been abundant resources in the public and private sectors to deal with social
rights-related challenges. Generally speaking, China has shown discernable
progresses. In fact, we have seen significant thrusts into enhancing people's social
rights ever since Hu Jintao, former Chinese president, proposed the“Scientific
Development Concept aiming to build a human-oriented harmonious society
domestically＂effectively brought adjustments to regulatory frameworks, policymaking mechanism and resource distribution measures.
However, viewed from a global perspective, China has plenty rooms for
improvement before achieving nation-wide realization of social rights. The
root-causes of many social malaises come from faulty and antiquated legal
frameworks. That's where reforms should begin. The dual urban-rural system
has deprived rural residents of their fair-share of wages, education, health care,
children's welfare, and elderly care, subjecting them to perpetual disadvantage.
Without a legal framework overhaul, minor tweaks alone are unlikely to pull
rural residents out of long-term under-privileged destiny though they constitute
the bulk of China's population.
We welcome the proclamation in the often-cited agenda-setting Decisions
at the third plenary session of the 18th CPC meeting. In one passage devoted to
“integration of urban-rural development＂, it was spelled out that“dual system
is the dominant hindrance to urban-rural integration. It is crucial to (1) improve
various legal frameworks to allow industries to promote agriculture and vice
versa, and (2) encourage cities to get involved in rural development, thus the
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rural masses get to participate equally and share the fruits of modernization.＂
Specific measures include transforming qualified rural residents into city
dwellers; innovating on population administration, expediting household system
reforms, deregulating residence restrictions at small and medium-sized cities
while setting stringent rules to cap population at mega cities. Such progresses
will necessitate expanding public services, including that for housing and social
security, as well as medical care to cover all citizens regardless where they live.
Such aspirations entail overhauling household registration regime and the social
security framework.
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Implementation of these policies will bring significantly

boost to social rights. We shall watch with great interest how soon and how
extensive the progress will be.
This report has yet to incorporate rights of women and disabled people.
Relevant media coverage is scarce. There were reports about surrogate mothers
and left-behind rural women sexually assaulted by village officers.
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However,

such instances tend to be isolated, not quite wide-spread enough to warrant an
inclusion here. We shall continue to look out for media reports in these regards,
and when necessary, even supplement the shortage of mass-media coverage
with materials from academic research. On another front, more and more
countries around the world are engaged in debates about rights of homosexual
people. Taiwan has recently experienced heated debates over a civil partnership
legislative bill pushing for“diverse family formation＂advocating the rights to a
civil union for LGBTs (lesbians, gays, bisexuals, and transgenders). The decision
to include this topic in future years will hinge on whether we obtain sufficient
verifiable facts to form a meaningful opinion.
(Translated by Charlene Huang; Reviewed by the Author)
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Political Human Rights
Pei-Yi Liu*
1. Introduction
Human rights are the basic rights that every human being deserves, and a
set of principles to require others to follow to avoid violating one's own rights,
so long as not to interfere with others' freedom. The essence of human rights lies
in the idea that every person is born free and equal, hence their rights should be
identical regardless sex, age, class, religion, education level , race, or nationality.
Namely, the differences in nature from one person to another should not be an
excuse for discrimination. Article 2 of the Universal Declaration of Human
Rights says“Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, color, sex, language,
religion, political or other opinion, national or social origin, property, birth or
other status.＂Such recognition of and respect for human dignity and equality can
be found in many religions, civilizations and philosophies.
Yet, the development of human rights standards has been a product of
time; therefore the standards reflect the continuum of history and progression of
thoughts. In the pre-United Nations era, there was no widespread appreciation
of human rights, let alone common standards. Nowadays, human rights have
become universal aspiration and values. The following report attempts to offer
some observations about political rights in China in the light of several human
rights indicators identified during the evolution of modern-day human rights
standards.
1.1 The essence of political rights
Political rights are highly relevant to the term“citizen＂as the ideas of

*Pei-Yi Liu, Assistant Professor, Center for
General Education and Chief administrator of
its Public Opinion Research Center, National
Quemoy University.
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modern citizenship and the rights protecting citizens constitute the core of human
rights. The word citizenship originated in the 13th century when European city
states began to emerge. Citizens sought to resist monarchical oppression, to
participate in politics, to determine one's own destiny, to self-rule, and to share
public expenses. In discourses about citizenship in contemporary political school
of thoughts, it is generally acknowledged that political rights are fulfilled in
the public domain -- be it the public space defined by Hannah Arendt, or the
Bourgeoisie public sphere expounded by Jürgen Habernas– that is independent
from the state and a venue where citizens engage in communication, discussion
and debate. It is from here rational public opinions are born, and citizen rights are
cultivated to counterbalance state machine's arbitrary decisions or government's
reckless policies. In reality, public domains are closely related to a state's
constitutional rule and civil society activities

1

.

Despite being independent from the state machine, public domains are not
totally detached from the framework of a national state: constitutional structure,
legal infrastructure or regulations. Certainly such a relationship could be
intrinsically tense. Similar features could be found in the relationship between
public domains and civil society which has evolved from capitalist market
economy. Therefore, ideas inherent to market economy (such as pursuit of
profits, merger and acquisition, consumerism and priority of personal gain) may
compromise a citizen's rights and duty, and even the integrity of public domains.
A citizen's role is often different from that of a member of market-economy civil
society. By the same token, a citizen's role is different from that of a member
of a national state -- a citizen of that ethnic group (nation). There are overlaps
and conflicts among the three identities. A citizen may voice his opinions as
a member of a public forum, while at the same time expresses his views on
behalf of a national (ethnic) state. Some people may seem to be conveying ideas
from the perspective of a public domain but in reality with a hidden agenda for
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personal gain which is embedded in a market-economy civil society.
Citizenship and the rights enjoyed are closely inter-related like two sides
of a coin. Citizenship entails an identity to enjoy specific rights that came from
the post-medieval philosophy of natural (inalienable) rights which has dual
meanings: every individual is entitled to the right (1) to protect one's own life
and defend for oneself; and (2) to enjoy a good moral life in a political body.
Such recognition comes from“an individual's intrinsic value which is beyond
2

the authority of the state. “ Therefore, citizens are duly entitled to invoking
natural laws to uphold an individual's dignity while defying laws or actions of the
state. During the Age of Enlightenment (16th century) discourses about natural
(inalienable) rights and natural laws aimed to provide a general regulatory
framework to challenge the divine right of kings/sovereign entities emerging
around Europe. Hence, natural law came to be viewed as a sacred law and the
ultimate authority or source of all laws. Back then, the theory of natural law
versus natural rights was based on the universality of“human nature＂; thus
natural law and natural rights cover the entire humanity with the cosmopolitan
ideology

3

(that all human ethnic groups belong to a single community based on

a shared morality.)
The above rights were later enshrined into the Habeas Corpus Act in the
th

17 century and the“fundamental rights＂(such as protection of private property,
personal liberty, religious belief and freedom to expression and association)
declared after two major revolutions in the United States and in France during
the 18th century. Citizens enjoy rights granted by the state which must refrain
from violating people rights to gain legitimacy. Citizens' liberty rights constitute
the idea of citizenship which is the source of authority for any state.

4

In the 19th century, the subjects of international laws were sovereign entities,
while individuals were considered as“objects＂of international laws. Later in
the 20th century this idea was challenged. After the First World War, both the
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Universal Declaration of Human Rights and the International Covenant on
Civil and Political Right (ICCPR) have recognized individuals as subjects of
international laws, thus they could go beyond national judicial jurisdiction to
engage in international litigations. For example, the Nuremberg Trial has clearly
demonstrated, when fundamental human rights upheld by international laws have
conflict with domestic laws, an individual is protected by international laws and
transcends beyond the national sovereignty.
Consequently, post-WWII debates over human rights went beyond the realm
of sovereignty states and gradually adopted the universality of common concerns
of the international community. In particular, the Charter of the United Nations
signed in 1945 proclaims to uphold human rights as the utmost principle of postwar international relations, consequently the cosmopolitan and beyond-nationalborder nature of human rights have imposed strong constraint on the international
community. The Charter of the United Nations, the Universal Declaration of
Human Rights and other international treaties have greatly influenced post-WWII
new merging nations to incorporate the idea of human rights protection in their
constitutions -- crucial resources for the people to protect themselves and for the
governments to consolidate their legitimacy.

5

The term“democracy＂basically implies“sovereignty of the people＂,
namely authority of the government is created and sustained by the consent of its
people; every member has equal right to participate in decision-making process.
There are two intrinsic principles: (1) political control by the people, and (2)
political equality of every member.

6

The principle of political control means citizens governance and control
over decision-making either by direct participation or elected representatives. To
better implement this principle, citizens need to have necessary rights (to elect
and to recall someone) primarily through institutional arrangements to ensure
people's political control over the government. For example the principle of
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the separation of power entails a representative legislature and an independent
judiciary to guarantee constraining the executive power within the boundary of
law; and that impartial objective media could oversee government actions and
reflect public opinions.

7

The idea about“political equality＂refers to fundamental rights of citizens
to grant them substantial influence on public affairs while exercising political
control. Political equality implies that everyone has equal chance of voice and
equal influence during the collective choice of common interests, therefore
everyone should enjoy (1) equal rights to vote, (2) equal opportunity and rights
to participate in agenda-setting, (3) equal opportunity to obtain information
about others' interest in a competitive process, (4) opportunity to express
one's preference through assembly and association, (5) everyone's opinion and
preference could be expressed equally, and (6) government policies should reflect
people's preference equally.

8

By corollary, civil and political rights are critical to achieving the principle
of political equality. Without freedom of speech, or freedom to assembly and
association, one lacks the opportunity to express ideas or show intentions,
and subsequently will not be able to attain personal influences or control over
political processes. By the same token, without personal physical liberty or
safety, or without upholding the principle of due process, one cannot effectively
achieve personal liberty. Therefore, assuring civil and political rights plays a
crucial role in exercising democracy. Specific description of civil and political
rights could be found in Articles 2 to 21 of the Universal Declaration of Human
Rights where ideas are expounded to keep individuals from the violation of
government's abuse or misuse of authority.

9

Article 21 of the Universal Declaration of Human Rights says“people's
will＂is the foundation of government authority, and that“Everyone has the
right to take part in the government of his country, directly or through freely
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chosen representatives＂. Article 25 of ICCPR says“Every citizen shall have
the right to take part in the conduct of public affairs, directly or through freely
chosen representatives; to vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors“. These statutes clearly
point out people's will forms the foundation of government authority, attained
through a free, fair and universal participation system to ensure every citizen
enjoys political rights equally. In other words, people's will lends legitimacy to
a government, and free, fair and universal election procedure and system are the
way to achieve that. When governments exercise authority, individuals should
be free from arbitrary arrest, detention, eviction or punishment, in order to safely
participate in political discussions or actions. No one should be subjected to
unjust trial or illegal treatment during the participation process. Non-democratic
countries often resort to prosecuting political adversaries to intimate the people
into submission or silence. Democratic countries, on the contrary, uphold
freedom of expression so that everyone could convey his ideas freely to reach
others.
Moreover, transparency of policy and open access to government
information, and protection of information freedom help to avoid government
abuse of power. Without freedom to assembly and association, individuals
are unable to get together to discuss public affairs to exercise democracy.
If organizations cannot express their opinions or articulate their interests,
democracy will not be fully realized.

10

1.2 Indicators of political rights
With the evolution of political rights in mind, we could derive that, when it
comes to essence of human rights through political power and political equality,
the term“political human rights＂or“political rights＂should entail: the right to
political participation, freedom of speech, freedom to assembly and association,
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information transparency and personal liberty.

11

There have been several sets of human right benchmarks called indicators.
The most prominent ones are those issued by the United Nations and the
Freedom House, an independent watchdog organization dedicated to the
expansion of freedom around the world. The UN indictors include 12 rights.
They are the rights to 1. life, 2. personal safety and liberty, 3. adequate food, 4.
physical and mental health, 5. not be subjected to torture or cruel, inhuman or
degrading treatment or punishment, 6. participate in public affairs, 7. education, 8.
adequate housing, 9. social security, 10. work, 11. opinions and free expression,
and 12. a fair trial. The United Nations have identified descriptive indicators in
three aspects: structure, process and outcome. Meanwhile, the Freedom House
indices are divided into two categories: (1) political rights in three sub-groups-election process, political pluralism and participation, as well governance; and (2)
citizen liberty in four subgroups – freedom of belief and expression, freedom to
assembly and association, rule of law and personal autonomy and personal rights.
In Taiwan, there are civil groups and scholars involved in similar endeavors.
Professor Kao Yuang-Kuang of ChengChi University, commissioned by the
Taiwan-based Chinese Association for Human Rights, has applied four indicators
on political rights in his annual survey on human rights conditions in Taiwan:
(1) Citizenship and liberty, (2) Rights to equality, (3) Perceived political efficacy
and (4) Robust democracy. Underneath the four categories, there are 20 subindicators. 1. Freedom to expression, and of teaching, writing and publishing, 2.
Privacy in correspondence and communication, 3. Rights to personal liberty, 4.
Right to assembly, association and demonstration, 5. Protection of basic human
rights of non-citizens inside national territory, 6. Freedom from fear, 7. Freedom
of choice of residence, 8. Freedom to participation equally in public affairs,
9. Minority rights to legal interests, 10. Fair election to select the virtuous and
able, 11. Freedom to expression and opinions, 12. Government offering fair,
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reasonable and efficient services, 13. Respect, rather than discouragement, when
citizens apply for legally entitled permits or licenses, 14. Elected representatives
overseeing executive branch of government, 15. Civil servant integrity, 16. Fair
competition among political parties, 17. Tolerance of different opinions, 18.
Political impartiality, 19. Separation of state and political parties, and 20. Judicial
independence.

12

Meanwhile, Professor Helen Hsiu-duan Huang of Taiwan-based Soochow
University has adopted the ideas of political rights identified by Ernest
Giglio,

13

a professor of politics and American studies at Pennsylvania-based

Lycoming College. The rights include freedom to expression and publication,
religious freedom, freedom to enter and exit a country, freedom to assembly
and demonstration, rights to make petition and complaint, rights to vote and be
elected, and right of personal liberty.

14

Based on the above review of literature, this author examines the status of
political rights in China from four angles: freedom of speech, right to personal
liberty, right to participation in public affairs and right to self-determination, with
elaboration of specific events and high-profile cases.

2. Freedom of speech
Freedom of speech is the political right to express one's opinion and
thought; sometimes refers to a more broad idea of“freedom of expression＂,
namely people can seek, receive and impart any information or idea in any way.
15

Article 19 of the Universal Declaration of Human Rights says“Everyone has

the right to freedom of opinion and expression; this right includes freedom to
hold opinions without interference and to seek, receive and impart information
and ideas through any media and regardless of frontiers.＂This statute proclaims
and acknowledges importance of speech freedom while at the same time
recognizing the vulnerability, hence the need for protection, of speech. Article 19
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of ICCPR also indicates“Everyone shall have the right to hold opinions without
interference＂and“Everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and ideas
of all kinds, regardless of frontiers＂. Article 19 implies such rights come with
special duties and responsibility; and may be subject to certain restrictions when
necessary for respect of the rights or reputation of others, or for the protection of
national security or public order.
John Stuart Mills, an influential British moral philosopher, argued that
without human freedom there can be no advancement in science, law or politics.
He believed that one should have no fear about freely expressed opinion being
right or wrong; truth is not constant or fixed – it changes with time. What we
used to believe to be right may later turns out to be wrong. Hence, opinions
should not be banned simply because they are considered wrong.

16

Freedom of speech began to be upheld in the West in the 17 th to 18th
centuries. In English, the Bill of Rights was passed in 1689 setting out rules for
freedom of speech in Parliament debates and court litigation. The Declaration
of the Right of Man and of the Citizen made during the French revolution
recognized freedom of speech as one of human's inalienable rights. Article 11 of
this Declaration says“The free communication of ideas and opinions s one of
the most precious of the rights of man. Every citizen may, accordingly, speak,
write, and print with freedom, but shall be responsible for such abuses of this
freedom as shall be defined by law.＂One month after the Declaration was passed
in France, the United States Congress reviewed and passed the Bill of Rights
on December 15, 1791. The First Amendment in this Bill of Rights seeks to
protect freedom of speech of all citizens, saying“the Congress shall make no law
prohibiting the free exercise of religion; or abridging the freedom of speech, or
of the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances＂.

© 2013 by Taiwan Foundation for Democracy

72 China Human Rights Report 2013

In China, a number of incidents are worth noticing.
2.1 The Charter 08 and Liu Xiaobo
Charter 08 is a 2008 manifesto drafted by Zhang Zu-hua, polished by Liu
Xiaobo and initially signed by 303 intellectuals and rights activists in China in
commemoration of the 60th anniversary of the Universal Declaration of Human
Rights. The manifesto calls for democratization of China, improving human
rights condition, also proposes to establish a Chinese federated republic to
resolve the long-term disputes involving China, Taiwan and ethnic groups.

17

The

authors explained their position in the preamble of Charter 08:“A hundred years
have passed since the writing of China's first constitution. The year 2008 marks
the 60th anniversary of the promulgation of the Universal Declaration of Human
rights, the 30th anniversary of the appearance of the Democracy Wall in Beijing,
and the 10th of China's signing of the International Covenant on Social and
Political Rights. We are approaching the 20th anniversary of the 1989 Tienanmen
square massacre of pro-democracy student protesters. The Chinese people, who
have endured human rights disasters and uncountable struggles across these same
years, now include many who see clearly that freedom, equality, and human
rights are universal values of humankind; and that democracy and a constitutional
government are the fundamental framework for protecting these values.“
Charter 08 touches upon reforms in political and economic spheres,
disparity between the urban and rural China, as well as environmental protection.
The charter calls for 19 changes: 1. Amending the Constitution, 2. Separation of
powers, 3. Legislative democracy, 4. An independent judiciary, 5. Public control
of public resources, 6. Protection of human rights, 7. Popular election of public
officials, 8. Abolition of the Hukou (household registration) system, 9. Freedom
of association, 10. Freedom of assembly, 11. Freedom of speech, 12. Freedom
of religion, 13. Citizen's right to education, 14. (Free market and) protection of
property, 15. Financial and tax reform, 16. Social security, 17. Environmental
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protection, 18. A federated republic, and 19. Transitional justice (truth in
reconciliation).
Subsequently, Liu Xiaobo was sentenced to 11 years in prison. Fredrik
Reinfeldt, then rotating president of the European Council from Sweden, issued
a statement from Brussels, the capital of the European Union, that“It is highly
inappropriate to sentence the famous dissident Liu Xiaobo to 11 years in prison.
This ruling justifies people's concern over China's status about freedom of speech
and judicial fairness“ . In response to this court decision, the United States
Department of States said that China should release Liu Xiaobo immediately,
and also respect every Chinese citizen's right of expression that has been widely
recognized around the world.

18

German Chancellor Angela Merkel said she

hoped China would amend this ruling, while French foreign ministry, upon
learning about the heavy sentence, urged China to deliver promises made at the
EU-China human rights dialogues.

19

On October 8, 2010, the Nobel Prize committee announced that Liu won
the Peace Award. Liu became the third person in history to have won the peace
award while in detention. The first two were Carl von Ossietzky of Germany
(1935) and Aung San Suu Kyi of Burma (1991).

20

2.2 The New Citizens Movement
The New Citizens Movement is a collective term for a series of civil
rights campaigns initially championed by the loosely organized group called
“Citizens＂in 2010 advocating new citizens spirits“Liberty, justice and love＂.
In June 2010, Xu Zhiyong, Teng Biao and Wang Gongquan together initiated a
manifesto called“citizens' commitment＂hoping to invoke widespread citizen
consciousness to jointly uphold citizens' rights. This manifesto is widely
recognized as the beginning of China's New Citizens Movement, a term coined
by Xu Zhiyong in a May 2012 proclamation article of the same title. This
movement is closely related to other spontaneous rights-upholding (Weiquan)
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campaigns, but with higher and better defined missions: (1) political reform to
push for a constitutionalized China through peaceable means; (2) societal reform
to transform China from a society of servants [subjects of the ruling class] to a
civil society.
This Movement discourages the authoritarian notions of“overthrow, defeat,
enemy＂and encourages the practice of new civil spirits of“Liberty, justice and
love＂to bring about democratic rule of law with a constructive mentality, to grow
into a health influential power outside the existing institution through serving the
society, and ultimately achieve China's peaceful transition into a constitutional
nation at the least costs.
arrested and indicted

22

21

Alas, both Xu Zhiyong and Wang Gongquan were

(and sentenced to four years in prison in January 2014).

Democracies around the world, to a great extent, do not censor print or
verbal opinions; they allow voices from diversified viewpoints on various issues
to interact. A robust democracy relies on people's wide exposure to all kinds of
un-controlled, un-censored viewpoints and information. Genuine democracy
does not survive under an authority that conceals information or bans criticism in
order to mislead the electorate.
2.3 Freedom of the press
Freedom of the press typically refers to institutional protection, through
constitution or laws, of citizens' freedom of speech and association as well as
news media's freedom to investigate, report, publish and distribute news. Press
freedom could be interpreted as a right of expression; therefore news media has
the right to distribute selected information and opinions. News media exist to
communicate information to the public. If the government could demand some
information be held back, or news media impose self-censorship on news reports
or commentary, then there is no way for news media to fulfill the mission of
conveying truth, thus totally defying the press's role to check-and-balance on
government.
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In January of 2013, Reporters Without Borders, a worldwide organization
of journalists, published its World Press Freedom Index report in which China
ranked 173 among 179 countries covered. Among Asian countries, it only
ranked above North Korea. On May 3, 2013, the World Press Freedom Day,
this organization released a list of“39 Predators of Freedom of Information＂
including individuals and organizations. Xi Jinping, General Sectary of the
Communist Party of China (CPC) and China's president, is on the list.

23

The Foreign Correspondents Club in China (FCCC) in its 2013 Annual
Working Condition Survey described their greatest concerns. (1) government
retaliation against foreign media which have incurred official displeasure,
(2) thereat to the physical safety of reporters, (3) increased cyber harassment
and hacking attacks, (4) continuing restrictions on journalists movements in
Tibetan-inhabited areas, (5) official harassment of news sources, and (6) official
intimidation of reporters Chinese assistants.

24

World Association of Newspapers

and News Publishers (WAN-IFRA) made a statement at their annual congress
held in Bangkok urging China to release at least 32 journalists under custody for
practicing journalism but have not been indicted.

25

Every year, during the time when China holds the high-profile Liang-Hui
(Two Meetings: 1. National People's Congress, the legislature, NPC; and 2.
National People's Political Consultative Conference, CPPCC) in early spring,
and when the June 4 anniversary of the Tienanmen massacre comes around,
authorities are on high alert against disturbances; therefore freedom of speech
and the press are under heightened restriction in these times. In the morning
of June 4, 2013, many reporters from Hong Kong TVB and Radio Hong Kong
reporting at Tienanmen Square were detained by Public Security force for nearly
one hour before they were released.

26

This author believes, freedom of expression must include freedom of
the press, also known as the Fourth Estate.

27

This term was coined by Justice
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Potter Stewart, then United States Federal Supreme Court justice, in a speech
at Yale University on November 2, 1974. Theoretical foundation of the Fourth
Estate puts press freedom somewhat different from general freedom of speech
in that the media serves as the fourth power (other than the three powers of the
government: executive, legislative and judicial) to oversee government operation
and to prevent government abuse.

28

Therefore, the fourth estate theory is called

a“overseeing function theory＂. Justice Lin Tsu-Yi of Taiwan's Supreme Court
pointed out, if press freedom is indeed based on the fourth estate theory, then it
should entail the overseeing functions endowed by the constitution to include
at least (1) the rights to set up news media entities, (2) the right to collect
information, (3) the right to not disclose the source of information, (4) the right
to edit news, and (5) the right to communicate and distribute information.

29

In most developed countries, freedom of the press is embodied in every
citizen's freedom to express his viewpoint and opinion through all legal channels.
Universal Declaration of Human Rights points out“Everyone shall have the right
to hold opinions without interference…everyone shall have the right to freedom
of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds…… regardless of frontiers＂. However, in
some countries, press freedom is a highly challenged and controversial concept.
Regimes in these countries look at press freedom as a threat to government
authority and societal stability. Hence, these countries set up national propaganda
machines to sustain their authoritarian rule, and to suppress any media or
reporter's attempt to challenge the regime's authority. China has been named
by Reporters without Borders as a country with extremely low press freedom
index. China claims the group is an anti-China organization whose views are not
objective.
2.4 Restriction on cyber freedom
China's People's Supreme Court and its prosecutorate counterpart published
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a regulation to curb web defamation entitled“Interpretation concerning Some
Questions of Applicable Law When Handling Uses of Information Network to
Commit Defamation and Other Such Criminal Cases＂. The regulation became
effective on September 10, 2013. Article 2.1 says“it shall be established as
grave circumstances of defamation……if information networks are used to
defame others where the real hit or browsing numbers of the same defaming
information is 5000 times or more, or it is re-posted 500 times or more.＂Article
5 says“Where information networks are used to insult or intimidate others, with
vile circumstances and destroying social order…… this shall be convicted and
punished as the crime of provocation＂.
One case came to immediate attention after the statute was promulgated.
A ninth-grader student in Tiensui of Gansu province commented on his blog
that a man died on the street under suspicious circumstances and that the police
had mis-handled the case. Citing the web slander statute, local public security
authority put the student in custody on criminal charges for provocation and
spreading rumors because the blog post received more than 500 hits.

30

Public outcry forced the police to change criminal charges to administrative
charges for a seven-day custody, and quickly released the student on the
following morning. The student's lawyer expressed the intention to appeal the
seven-day administrative custody and seek state compensation. Global Times,
a daily Chinese tabloid under the auspice of the People's Daily newspaper,
published an editorial on this incident saying the student was charged but soon
released was a“trial and error learning episode＂by China's supreme court
and prosecutorate in applying the newly implemented web slander statute. The
editorial urged web opinion leaders to“judge the matter as the fact stands, and
to reframe from making frivolous comments＂. Pu Zhiqiang, an activist lawyer,
says this case sets a“500-web-hit crime＂precedent. Pu also comments on the
fact that“criminal charges were reduced to administrative charges＂serves to
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prove that the web slander“interpretation＂rules face counter-constitutional
difficulty and are impossible to enforce.

31

This author believes, while authorities clamp down on web rumors,
netizens should be guaranteed necessary latitude to self-regulate to discourage
irresponsible postings. This is consistent with government's commitment to
maintaining web order. If netizens are scared into clamming up, web discourses
will dwindle and lose the check-and-balance potential. Such a consequence will
totally defy the government's purpose of banishing web rumors.

3. Personal liberty
Personal liberty is also known as“inviolability of the person＂from illegal
violation by the state. China's choking freedom of speech described above also
imposes restriction on personal liberty of dissidents, like Liu Xiaobo and Xu
Zhiyong, and people around them, such as Liu's wife Liu Xia and brother-in-law
Liu Hui.
Liu Hui was accused of colluding with a partner to swindle $3 million
Renminbi out of a third party. Liu Hui was put in criminal custody in March
2012 by Beijing authority for a month before officially arrested. In September
2012, police dropped the charges, and Liu Hui was out on bail pending trial. But
police took him into custody again in January 2013 on the same charge. Beijing
City Court subsequently convicted him with an 11-year prison term.

32

His sister

Liu Xia issued an open letter to Xi Jinping on June 12 saying she had been under
house arrest since October 2010 but nobody told her why. Liu Xia also asked
her lawyer to file two motions – one to charge the state for illegal restriction of
personal liberty, the other to appeal Liu Xiaobo's case.
How to balance national security versus personal liberty? Where to draw
the line? They are frequent discussion topics regarding human rights. There also
lies the critical difference between Western focus on“personal human rights＂
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vis-à-vis Chinese priority on“collective human rights＂. Besides, compromise
of personal liberty under the Xinfang (petition to higher authorities) system and
labor re-education program has been under scrutiny and criticism.
3.1 Xinfang (Petitioning; also known as letters and calls, Xinfang or
Shangfang)
Xinfang is China's unique approach to political expression and petitioning,
an alternative administrative system for hearing complaints and grievances
from individuals. To deal with overwhelming volume of petitions, China's
State Council (the top executive agency), governments at various levels, the
legislature, and the Political Consultative Committee (the top ombudsman body)
all have an in-house xinfang (petition) office. Article 41 of Chinese Constitution
reads,“Citizens of the People's Republic of China have the right to criticize
and make suggestions regarding any state organ or functionary. Citizens have
the right to make to relevant state organs complaints or charges against, or
exposure of, any state organ or functionary for violation of the law or dereliction
of duty; but fabrication or distortion of facts for purposes of libel or false
incrimination is prohibited.＂Starting January 1, 1996, China has implemented
the Xinfang Regulation with well-defined stipulation about what constitutes
xinfang, the xinfang party (petitioner), and how to do xinfang (file a petition).
Xinfang refers to actions to the petition office in the form of letters, phone calls
or personal visits (by less than five representatives) to lodge complaints, offer
comments, make suggestions, and demand formal responses on officials' alleged
misconducts at an administrative agency. A petitioner may: (1) offer comments,
(2) expose officials' misconduct or abuse of power, and (3) accuse civil servants
of rights violation. Article 41 of the Xinfang Regulation stipulates“petitioners
are entitled to offer opinions; no one may retaliate against, suppress or threaten
the petitioner.＂Article 10 says“the petition should be filed with (the petition
office at) the administrative agency involved or an agency one rank higher.＂
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If not satisfied with the outcome, the petitioner may raise the issue to an even
higher administrative authority. Therefore,“resorting to higher authorities＂is
within the law. Staring May 1, 2005, the newly-revised Xinfang Regulation
allows petitioners to have an audience with the top official of the agency-at-issue,
and to check on status of the case with a certificate (lest officials should deny the
case has ever been filed). Investigation results are documented in the civil servant
archive; officials will be disciplined for misconducts or thwarting petitioning
attempts.
It is generally believed that China is facing a conundrum in separation of
government power. Not federated entity, China is more like a centralist system
[concentration of power and authority in a central government], but local
officials still hold significant power with varying degrees of law-abiding attitude.
Since there is no standard petition procedure, petitioners are easily frustrated by
bureaucracy, even get their voice stifled. Their last resort is making petition at
central government agencies in Beijing-- A proposition beyond reach for most
folks due to (1) geographical distance, (2) prohibitive travel expenses and (3)
the prospect of getting ignored again by bureaucrats in Beijing. Sometimes the
petition file gets bounced back to the agency-at-issue, causing more hardship on
the petitioner. Though the law says everyone is entitled to making petition, many
petitioners are labeled by local officials as high-risk trouble makers and put under
surveillance, even forcefully sent to mental institutions.
Year after year, many citizens choose to go to Beijing to seek justice for
grievances suffered at a local level. Some petitioners-to-be got intercepted and
abducted by agents of“guilty parties＂trying to cover up. Many intercepted
petitioners are sent back to home town, or directly into a re-education labor camp
without trial, as a punishment and warning against further attempts. December 5,
2012, thousands of inmates at two labor camps (Majialou and Jioujingzhuang) in
Beijing were released all at once. Beijing's move to crack down on“black jails＂
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was considered central government's commitment to put an end to such sordid
interception-abduction tactics against petitioners. But only two“holding camps＂
were liberated this time. It is very likely those local government operatives
continue to abduct would-be petitioners and detain them in rented private houses
which are harder to track down in the vast Beijing.
International human rights groups have protested loudly against China's
practice of silencing petitioners. Also, there have been domestic calls for
abolishing the xinfang system, or at least overhauling the protocol. After Xi
Jinping took over the presidency, he has repeatedly pledged to“build a socialist
nation ruled by law＂and demanded officials to“insist on administer justice for
the people, to streamline judicial practices, to enthusiastically help the people
resolve issues during litigations, particularly to enhance the legal aid services for
the under-privileged.＂He further elaborated that“CPC Party cadres at all levels
should lead by example, and act strictly in accordance with the law. CPC Party
operatives at all levels should adopt law-abiding attitude and practice which are
to be priority items in performance evaluation of cadres.＂

33

Zhang Shaolong,

inspector and deputy director of Petition Office at CPC Central Commission for
Disciplinary Inspection, says CPC disciplinary inspection units at all levels must
resolve to eradicate the despicable practice of interception-abduction.

34

We need

to keep watch on such violation of personal liberty during petition processes.
3.2 Re-education through Labor Camp
Labor re-education system was introduced into China from the former
Soviet Union, but modified into a Chinese-unique program. Technically, labor
re-education is not a penalty stipulated in the Criminal Code of the People's
Republic of China. Instead, it is an administrative punishment defined in
administrative regulations. Hence, public security authorities can throw suspects
into a re-education labor camp for up to four years without a court trial or
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conviction. Inmates lose their personal liberty and are subjected to forced labor
and“thought education＂.
According to a 2009 United Nations report, there was an estimated total
of 190,000 inmates under labor re-education without a court trial. Scholars
argue that, since labor re-education (1) lacks lawful authorization or regulation,
(2) fails to define who should receive re-education, (3) imposes overly-severe
punishment, and (4) is without due process, it has become the root cause of abuse
of official power which violates inmates' personal liberty.

35

Therefore, on January 7, 2013, Meng Jianzhu, Secretary of CPC Central
Politics and Law Commission, announced at the National Politics and Law Work
Meeting that, the labor re-education system would be terminated pending the
approval by the Central Standing Committee of the National Peoples' Congress
(NPC, the national legislature).

36

Subsequently, agencies throughout China

stopped sending people to labor re-education. At the third Plenary Session of the
18th National Congress of the Communist Party of China (NCCPC), a resolution
titled“the Decision on Major Issues Concerning Comprehensively Deeping
Reforms＂was passed on November 15, 2013 to enhance judicial protection of
human rights, thus formally declared to abolish the labor re-education institution.
However, the termination would be genuine only when there are no more illegal
detention tricks in lieu of labor re-education.

4. Self-governance and Self-determination
Self-determination refers to a people's right to freely choose their political
status and freely pursue their economic, social, and cultural development without
external compulsion or interference.
The principle of self-determination was established in 1941 when the Unites
States President Franklin D. Roosevelt and British Prime Minister Winston
Churchill signed the Atlantic Charter. In January 1942, 26 nations including
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China, the Soviet Union, the United States, and the United Kingdom made the
Declaration by the United Nations in Washington District of Columbia endorsing
the Atlantic Charter. After the Second World War, the United Nations was
born in 1945 with over 50 nations signing the Charter of the United Nations
that became effective on October 24 of the same year. Regarding UN-issued
international frameworks or treaties about self-determination, second paragraph
of Article 1 in Chapter 1 states the second of UN's three purposes:“To develop
friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures
to strengthen universal peace.＂Also, the International Covenant on Civil and
Political Rights (ICCPR) and International Covenant on Economic, Social and
Cultural Rights (ICESCR) both declare in their Paragraph 1, Article 1 of Part
I that,“All peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic,
social and cultural development.＂Moreover, the Universal Declaration of Human
Rights stipulates in Article 15 that“(1) Everyone has the right to a nationality.
(2) No one shall be arbitrarily deprived of his nationality nor denied the right to
change his nationality.＂Yet, neither the Charter of United Nations, nor any other
resolutions, has insisted on demanding this principle be practiced or enforced.
In fact, there are still plenty of rooms for discussion regarding selfdetermination. For example, the principle of self-determination says nothing
about how to achieve that goal, or what to expect after that. Should a people
become independent from the existing nation? Should it form a federated
republic with the existing nation? Should it become a protectorate state? Should
it enjoy a certain level of self-governance or totally assimilate itself into the
dominant nation? No elaboration was available in above treaties. Where to draw
the line between peoples (ethnic groups)? What constitutes a people? In fact,
there are still too many contradictions among international laws to articulate
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which ethnic groups have legal rights to self-determination. The principle of selfdetermination itself is highly controversial too. Detractors argue that the principle
causes a nation to disintegrate, and provoke ethnic animosity. Some said this
principle could have been what contributed to ethnic cleansing against Serbian
people in the Croatian War in the 1990s.

37

Allen Buchanan, a philosophy professor at Duke University said, from moral
and legal aspects of a constitutional democracy, he supports the idea of territorial
integrity. However, he also said“a group has a general right to secede if and only
if it has suffered certain injustices, for which secession is the appropriate remedy
of last resort＂. He said he would also recognize secession if the state grants,
or the constitution includes, a right to secede from a federated nation.

38

Vita

Gudeleviciute, a Lithuanian scholar, holds that in cases of non-self-governing
peoples and foreign military occupation, the principle of self-determination
trumps that of territorial integrity. In cases where people lack representation by
a state's government, they also may be considered a separate people, but under
current law cannot claim the right to self-determination. On the other hand, she
finds that secession within a single state is a domestic matter not covered by
international law. Thus there are no statements on what groups may constitute a
seceding people.

39

Nevertheless, the topic of self-determination leaves plenty

rooms for debate, as the principles of freedom of expression and personal liberty
still stand. In the following passages, this author examines China's rule of Tibet
and Xinjiang from this perspective.
4.1 Tibet
Under Beijing's tight control, Tibet has not had a major unrest on the scale
similar to the one happened on the eve of the 2008 Beijing Olympics. But more
and more Tibetans have set themselves on fire in the last two years, many of
them died. So many protests in the form of self-immolation highlight the ever-
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rising tension between Tibet and China. Neue Zürcher Zeitung, a Swiss-Germanlanguage daily newspaper published in Zurich, Switzerland, carried an article
expressing concerns over the phenomenon, saying such high number of ritualistic
suicides shows Tibetans have been driven to desperation. If they continue to
see no way out of this quandary, Tibetan independence movements may turn
radical. The article says,“Numerous self-immolations put Dalai Lama and
Tibetan government-in-exile in a dilemma. The act may not hurt others, but it
still contravenes the non-violence doctrine. On one hand, it is difficult for Dalai
Lama to condemn someone giving up his life for the collective Tibetan cause; on
the other hand, he cannot bring himself to supporting such act of suicide, because
Buddhist teachings have told us every individual life is sacred and deserves
veneration. If Dalai Lama lets on any sign of support, he would be criticized for
encouraging suicide. Dr. Lobsang Sangay, the legal scholar elected as the next
Sikyong (equivalent to Prime Minister) of the Central Tibetan Administration
(CTA), urges Tibetans not to take radical actions like self-immolation.

40

Chinese authorities have for years boasted about remarkable economic
development in Tibet and Tibetan people's living-standard improvement. Li
Liguo, China's Civil Affairs Minister, indicated during his inspection tour of
Tibet in early June 2013 that China had spent $4.1 billion Renminbi exclusively
in cultivating Tibet since 2008, resulting in highest per capita investment in
China. However, Human Right Watch, a New York-based non-governmental
organization conducting research and advocacy on human rights, says in its
report that many Tibetans were forced to move into substandard housing and
lost their livelihood as the result of forced settlement. The report indicates
Beijing's construction of so-called Socialistic New Villages in Tibet has
fundamentally changed Tibetan's way of living. In response to such criticism,
Chinese authorities claim all resettlement and rehousing operations were carried
out voluntarily, denying any forced relocation. Moreover, Chinese officials say,
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all new structures, from interior design to the appearance, were constructed
according to Tibetan“indigenous style＂to highlight cultural characteristics and
to honor“the wish of Tibetan farmers and nomads＂.

41

Obviously, the two sides

look at the same issue in two very different light.
Jin Wei, a professor of Tibetan policy study at the Central Party School
of CPC, says Chinese government should rethink its Tibetan policy, even
consider the possibility of letting Dalai Lama back into China under proper
circumstances. Jin Wei indicates, after Dalai Lama passes away, if China and
Tibetan government-in-exile each identifies a reincarnated soul boy to carry on
the tradition, such an impasse will make the Tibetan issue even more convoluted,
and will undermine the security and stability of the Tibetan region.

42

This author

believes, human rights and peace are the two most fundamental principles in
resolving ethnic issues. Both sides need to exercise wisdom and be willing to
make political compromises rather than bring about more tragedies.
4.2 Xinjiang
The riots that broke out on July 5 2009 in Urumqi, capital city of Xinjiang
Uyghur, were characterized by Chinese authority as a series of criminal acts
involving beating, smashing, looting and burning. Close to 200 people died and
over 1700 people were injured. The incident is the worst bloody conflict in China
in recent years. Rioting began when the police confronted a street demonstration
calling for a full investigation into the Shaoguan incident, a brawl in southern
China several days earlier (June 26, 2009) in which two Uyghur workers had
been killed.

43

This year in 2013, another incident broke out in Xinjiang. On June
27, rioters attacked police stations, patrol police offices, township hall and
construction sites with knives, and set fire to police cars. Casualty was 35 deaths:
two policemen, 22 civilians and 11 attackers. Another 21 people were injured
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including policemen and civilians. This was the bloodiest incident since the
July 2009 riot that claimed almost 200 lives. To find out more about the root
cause of frequent unrests, Yu Zhengsheng, a CPC politburo member assigned
by Xi Jinping, descended upon Xinjiang with a working team to“Weiwen＂
(maintain stability).

44

On October 28, 2013, a van crashed in Tienanmen square

of Beijing. Five people died and 38 people were injured. Meng Jiantzu, CPC's
central politics and law secretary, says“this Beijing incident was a deliberate
and planned violent terrorist attack. The mastermind behind the attack is the East
Turkestan Islamic Movement group that has been roaming in central and western
Asia“.

45

However, Ilham Toxti, an ethnic-Uyghur scholar at Beijing-based Minzu
University of China, offers a different view,“Authorities should keep in mind
that, there are peaceful resistance actions as well as violent protests in Xinjiang.
Most of them have nothing to do with terrorists or separatist movements. Many
people are simply fed up with Beijing's hard-line rule but having no legal or
media outlet to safeguard one's own rights or have one's voice heard. Some
Uyghurs are driven into desperation and choose to take confrontational and
radical actions.＂Ilham Toxti posted comments on his self-started“Uyghur online＂website saying“Beijing has high-jacked the entire Uyghur people in the
name of terrorism.

46

＂Ilham Toxti says, there are plenty of violent or group

incidents happening in other places of China. But once an event of similar nature
occurs in Xinjiang, if any Uyghur is involved, it would be labeled as any of the
three forces (the terrorist force, the separatist force, and the religious extremist
force).

47

He said, such scape-goat labeling approaches actually perpetuate

the distrust and tension among various ethnic groups in Xinjiang, and bolster
negative impacts. As long as Chinese authorities maintain the oppressive rule
in Xinjiang, and ignore Uyghur people's resentment against discrimination and
marginalization, such violent episodes will continue to happen.

48
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5. Rights to political participation
“Rights to political participation＂refer to the level of freedom a citizen
enjoys when participating in national life, which means political life in essence.
That is why“right to political participation＂is generally called political rights
or political freedom. The most fundamental way to exercise the freedom is the
right to vote and stand for election. These two rights also constitute important
indicators of democracy. According to the National Human Rights Report that
China submitted to United Nations Office of the High Commissioner for Human
Rights (UN OHCHR) in 2013,
China had revised the“Law governing the Election of Deputies to People's
Congresses at National and Various Local Levels＂in 2010 to elect deputies at
the same population ratio in urban and rural areas based on developmental status
in economic, political and cultural aspects and population change. The Organic
Law of Village Committee was revised in 2010 to better define criteria to elect
or recall members of village committees, as well as guidelines to manage and
monitor the committee in a democratic way. Meanwhile, the judiciary would
punish and prevent the crimes to interfere or sabotage elections. During years
2011 and 2012, all 31 provinces, autonomous regions, and direct-controlled
municipalities held elections to send over 2 million new deputies at county and
village levels to their respected people's congresses. More than 98% of village
congresses have been directly elected with an average voter turnout of 95%.
Regarding democracy at the local level, Wukan village is a case worth watching.
5.1 The Wukan Village experience
The Wukan Village incident, a 2011 mass protest at a fishing hamlet in
Guangdong province, is considered a milestone in China's evolution in handling
group disturbances.
The turmoil started after village committee sold land to real estate
developers“secretly＂without properly compensating the villagers who
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had filed numerous petitions to no avail. The furor was already high when a
villager representative died after three days in police custody under suspicious
circumstances, adding fuel to the fire. Thousands protested in front of and then
attacked a government building, a police station and an industrial park. Protesters
held signs saying "give us back our farmland" and "let us continue farming",
capturing the attention of international news media.
Government officials were sent in to negotiate with an ad hoc committee
expediently formed by villager representatives to pave a peaceful way out of
the impasse. Meanwhile, Zhu Mingguo, CPC deputy secretary of Guangdong
province, led a work team to end the stand-off by recognizing the legitimacy of
the Wukan ad hoc Representatives Committee. In 2012 Wukan held a ballot for
an Election Committee to supervise upcoming voting events. The entire process
was open to media's scrutiny and was monitored by independent third parties.
Subsequently, provincial-level work team joined the villagers to plot out longterm development projects (including renovating the pier and harbor of refuge,
dredging the entrance channel, and building a Wukan public library). The work
team also acknowledged that 3396 acres of the over 9000 acres land“previously
secretly sold＂to developers should be returned to villagers.

49

This year (2013), when reporters returned to Wukan, they observed a
number of challenges in villagers' self-governance: (1) development projects
were slow to start because the elected village representative body lacks resources,
(2) villagers could not reach a consensus about the returned land – to sell or to
rent out, (3) developers were scared off due to Wukan's reputation in upholding
rights, (4) renters of water ponds and livestock farms refused to pay rent for
various reasons, (5) (Private) Use permits on state-owned land have been granted
for 3000 acres of land, but villagers insisted to reclaim all those land. About the
frustration and obstacle, Yang Semao, deputy director of the villager (executive)
committee, says he has a small staff of only seven paid employees. But the
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dozens of leaders of 2011 protest are still flexing their muscles. They resented not
getting elected into the villager committee, thus began to wage a smear campaign
to sabotage, even obstruct the committee's work.

50

Xiong Wei of the Beijing New Enlightenment Research Center on Citizen
Participation in Legislation spent more than one month at Wukan to observe
how villagers uphold their own rights. He said, Wukan has been unable to
fully exercise democracy due to the fact that villager committee failed to bring
transparency to conducting village affairs, and kept the village legislative body
from exercising check-and-balance function. Xiong Wei urges Wukan citizens to
fully utilize the hundreds-member legislative body elected in 2011 by one-manone-vote ballot to enhance the overseeing power in the village's self-governance
framework. He pointed out, villagers need to bolster their competence in
democracy. However, Xiong admits whatever difficulties Wukan is facing are
necessary learning processes towards full democratization. As long as villagers
insist on having an elected village legislative body to represent their voices and
needs, the executive arm of village administration will not be able to betray
villagers＇wishes nor sacrifice villagers＇interests.

51

Olivia Rosenman, lead author of an investigative report on behalf of
Journalism and Media Study Center of Hong Kong University, was there to
observe the progress of the Wukan model. She said, although villagers are
generally frustrated and disappointed, and despite the tiny baby steps they are
taking toward democratization, the entire Wukan experience is not a failure;
instead Wukan is moving firmly and steadily in the direction of cultivating a
more enlightened, more transparent village leadership. She said, some villagers
commented that, at least now the village executives are beginning to pay
attention to villagers' concerns.
Olivia Rosenman says she saw a bulletin board at a primary school about
renovation of a sport runway – listing the person in charge, contact number and
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budgeted cost for the project. She said, such level of information disclosure
is very rare. In her report, she indicated that the disappointment, frustration
and fatigue expressed by Yan Semao was a microcosm of the entire village's
mental exhaustion. Nevertheless, the report quoted an inspiring comment in a
letter from Yang Semao,“Wukan Village is steadily advancing on the road to
democratization, cultivating a stable and secure societal sentiment and creating
a sound environment to elect a new slate of village committee.＂

52

This author

looks forward to continued observation of how Wukan model of democracy will
transpire.
5.2 Civil servant integrity
An anti-corruption blue paper titled the“Report on Chinese social opinion
and crisis management (2013)＂was jointly published by the Chinese Academy of
Social Sciences (CASS)'s Social Science Academic Press and the Public Opinion
Research Laboratory of Shanghai Jiaotong University. The numbers in the blue
paper show the damages done by crooked minor bureaucrats (called“flies＂
for their seemingly insignificant size) collectively is much bigger than that by
corrupt high-ranking officials (known as“tigers＂for their ferocious power). The
blue paper identifies three types of events receiving the most web comments
in the past decade: (1) someone breaking the law, (2) making money in current
economy, and (3) politics. Social opinions [citizens' text commentaries on and
off the web] about corruption cases or anti-corruption efforts at local-government
levels may have begun to decrease, this category still ranks the top in terms of
total volume of relevant comments, so did that in 2012. Meanwhile, comments
about corruption at central government level have increased compared to 2012.
The blue book argues that, volumes of commentaries on local government
misconducts far exceed that on central government malfeasance. Hence China's
anti-corruption campaign should focus on integrity of low-ranking bureaucrats.
53
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Early September of 2013, a whistleblowing website was jointly launched by
the CPC Central Commission on Discipline Inspection (CPC CCDI) and the State
Council's Ministry of Supervision [over civil servant integrity]. On the first day,
it received 760 accusations of actual existing corruption/bribery against officials
at all levels. Starting May of 2013, members of CPC CCDI touring around
China have identified serious problems in the civil service: (1) abusing power for
personal gains, (2) trading power for money, (3) under the burden of mountains
of paperwork and oceans of meetings, (4) entertainment using tax-payer money,
and (5) getting promotion despite ethical flaws.
In the Resolution passed at the third Plenary Session of the 18th NCCPC, Xi
Jinping pledged to“insist on having a legal framework to oversee the operation
of power, things and people, to allow people to have oversight over power, to
allow power be exercised in transparency – such is the fundamental approach to
regulate the use of power.＂Ever since taking over the national helm, Xi has also
vowed to escalate the intensity of anti-corruption campaign, put the CPC party
under closer scrutiny, and crack down on both“flies＂and“tigers＂. He has made
a solemn promise to expose and punish transgressions of high-ranking cadres,
and at the same time, malfeasance committed by front-line bureaucrats that have
direct impact on people's everyday life.

54

With the new slate of CPC leadership in charge since late 2012,“combating
corruption to ensure clean politics＂has been on top of the party agenda. The
Third Plenary Session of the 18th NCCPC passed resolutions to be more watchful
of conducts of fellow cadres, particularly members of the CPC politburo standing
committee. CPC's discipline and inspection arm has been granted supreme
authority never seen before. CPC CCDI has sent people to be stationed inside
crucial party organs like the publicity department and organization department,
instead of allowing the host agencies to do self-inspection like they did in the
past. According to Hong Kong media, Wang Qishan (the head of CPC CCDI),
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touring around China, has worked with Xi Jingping in Beijing to bring down 11
provincial-level corrupt officials in the past 12 months.

55

6. Conclusion
In response to China's submission of Universal Periodic Review to the
United Nations, the New York-based Human Right Watch expresses grave
concerns in five aspects: (1) Chinese authorities oppress rights activists with
harassment, arbitrary arrest, custody and torture, (2) Local governments in China
employ torture and other abuses in their criminal justice system, (3) Censorship
of the media and press, (4) Legalizing enforced disappearance and arbitrary
detention including labor re-education, (5) Widespread violation of human rights
in Tibet and Uyghur areas. Such concerns remind us that a fertile ground for
human rights development is sadly lacking in China.
United Nations Human Rights Rapporteurs found that, some Chinese
rights activists had been in custody and faced travel ban before the United
Nations Human Rights Commission began to review in 2009 human right
situations in China. After the initial review, China accepted the United Nations
recommendation to improve communication with its own [domestic] civil
society to better protect human rights. This year, the United Nations again urge
each member states to diligently document its own human rights records, and to
involve the civil society in drafting respective human rights report.
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While western democracies focus on citizenry political rights, value
democratic liberty and human rights; developing countries tend to emphasize
on recognition of all peoples' collective rights to economic and cultural selfdetermination, and the right to exercise full sovereignty over its natural wealth
and resources. In the Proclamation of Tehran passed on May 13, 1968 by the
World Human Rights Conference, Article 13 says“Since human rights and
fundamental freedoms are indivisible, the full realization of civil and political
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rights is impossible without economic, social and cultural rights. The achievement
of lasting progress in the implementation of human rights is dependent upon
sound and effective national and international policies of economic and social
development.＂China together with its third world allies actively advocated
for the right to development which was adopted in the resolution of the 41st
UN general assembly session in 1986. Earlier in 1977, from the 105th plenary
meeting came one conclusion, Resolution No. 32/130 entitled“alternative
approaches for improving effective enjoyment of human rights＂, expresses deep
concerns at the continued existence of an unjust international economic order
which constituted a major obstacle to the realization of the economic, social and
cultural rights in developing countries. The 32/130 resolution also reiterated the
essence of Article 13 of the Proclamation of Tehran. Overall speaking, the third
world or developing countries resent the use of double standard, or Western
countries' views, to offer financial aids on condition of human rights situations.
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Developing countries believe that democratization, as part of rights to political
participation, should be a continued process during which other forms of political
participations should be recognized.

58

In view of China's National Human Rights Report submitted to the
United Nations Commission on Human Rights in 2013, there are a number of
achievements of significance: (1) the overseeing power of the National Peoples'
Congress: NPC and its standing committee are the highest organizations to
oversee the implementation of the Constitution and laws. In the past few years,
NPC committees have been more frequently listening to and reviewing project
reports by the State Council, Supreme Peoples' Court, and Supreme Peoples'
Prosecutorate as well as report on economic and social development projects.
They have also inquired into central government expenditure, national food
security, and deepening reforms in medical health regimes. (2) Government
information transparency: according to China's national human right report, it

©

2013 by Taiwan Foundation for Democracy

Political Human Rights 95

has become a standard practice to solicit suggestions over internet on legislation
or policy formulation, at executive and legislative agencies at all levels. In
addition, the drive to open up access to government information has resulted
in over 45,000 websites by government agencies. In the year 2011, all 31 top
administration agencies (in provinces, regions or metropolis) have released
over 28.8 million items of government information. Agencies under the central
government have disclosed more than 1.49 million items of information.
In view of such conscientious efforts, we should give China some time
and space to develop political rights for its citizenry. However, such a generous
gesture should not become an excuse for China to delay its wholehearted
endeavor to bolter human rights.
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Judicial Rights
Kung-Chung Liu*

I. Preface
1. Significance and meaning of human rights
The world began to give prominence to human rights after the World
War II when the United Nations adopted the Human Rights Declaration in
1948 to keep human society from repeating the atrocity committed during the
WWII. The Declaration has been the most iconic and important proclamation
about human rights. Subsequently, United Nations set out standards

1

in the

International Covenant on Economic, Social and Cultural Rights (ICESCR) and
the International Covenant on Civil and Political Rights (ICCPR) in 1996 to
delineate and further elaborate on the essence of human rights. The above three
documents have been considered the classical paradigm for statutes upholding
human rights around the world
2009 and submitted a report

3

2

. Taiwan has ratified ICCPR and ICESCR in

in 2012 about the implementation. China ratified

ICESCR in 2001 and got its second review report
United Nations Human Rights Council

5

4

on 2010 adopted by the

in 2013.

The significance of human rights could be viewed from four aspects:
individual, society, nation and humanity. To individuals, human rights enhance
personal dignity which is the highest value safeguarded by constitutions of
modern countries. As set out in Article 1 of the Basic Law for the Federal
Republic of Germany,“Human dignity shall be inviolable. To respect and protect
it shall be the duty of all state authority.＂To the society, upholding human rights
promotes social harmony and cohesion by preventing oppression or aggression

*Kung-Chung Liu, Research Professor,
Institutum Iurisprudentiae, Academia Sinica.
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rising from differences in social class or status. To the nation, protecting human
rights bolsters sovereignty legitimacy to facilitate national governance. To the
humanity, embracing human rights serves to eliminate existing inequality or
conflict of interests between nations or tribes and to improve the collective
wellbeing of the entire human race.
Human rights being so crucial, what does the concept“human rights＂
entails? The most widely used version is the Three Generation of Human Rights
proposed by the Czeck jurist Karel Vasak

6

in 1977 at the International Institute

of Human Rights in Strasbourg, France.
First-generation human rights, also known as“liberty rights＂, are
strongly individualistic and negatively constructed to protect the individual
from the excesses of the state

7

. Sometimes called negative rights, they are

civil and political rights in nature along the human right spectrum. They are
rooted in individualism, and flourished in humanistic thoughts during the Age
of Enlightenment. They challenge the divine rights of kings, and affirm the
unalienable rights

8

to an individual's life, liberty and property. Such rights

were pioneered in the United States Declaration of Independence, and the
French Declaration of the Rights of Man and of the Citizen in the 18th century,
and later manifested in the Universal Declaration of Human Rights

9

, and the

International Covenant on Civil and Political Rights (ICCPR).
Second-generation human rights guarantee equal conditions and treatment,
no longer just for passive protection. Instead, such rights actively seek to place
positive duties upon the government to respect and fulfill equality in social,
economic and cultural aspects. The core ideas originated in the 19th century when
individualistic capitalism caused brought about confrontation between the classes
and uneven distribution of social resources. People came to realize a foundation
of social economic and cultural equality before human rights can be bolstered.
A government must, besides upholding personal liberty rights, endeavor to
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guarantee different members of the citizenry equal conditions and treatment.
Thus the target of protection extends from the individual to the class and the
society

10

. Such rights are manifested in the Universal Declaration of Human

Rights

11

and the International Covenant on Economic, Social and Cultural

Rights.
Third-generation human rights are Right of Solidarity in nature, seeking
to resist hegemony in favor of collaboration of the humanity, including
people's rights to self-determination and development as well as health and
clean environment and enjoying the common heritage of human beings. Such
rights rely on the efforts of all (individuals, governments and organizations) to
materialize. Third-generation human rights are not about Western individualism,
nor about universality of human rights. Rather, they focus on solidarity of
social groups, transcending beyond individuals to cover a large group of people
and even go beyond the border of a state. Third-generation human rights are
“collective rights＂

12

, also representing new aspirations

13

for the third-word

countries. They are manifested in the Declaration of Human Environment and
Declaration on the Rights to Development.
Karel Vasak used the term“generation＂to indicate the evolutionary and
dynamic nature of human rights, not substation

14

. For example, the right to

equality has multiple layers of meanings. First-generation rights entail“nominal
equality＂, to apply same approaches with same issues. Second-generation
rights emphasize the state's role in helping the underprivileged groups to pursue
“substantial equality＂in social, economic and cultural aspects. Third-generation
human rights aim to resist hegemony of racial, logistic or cultural dominance,
therefore seeking equality among social groups, races and cultures

15

.

2. Human rights indicators
Human rights are universal values, but there are no universal standards.
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Recognizing the need for human rights protection, various organizations exist,
such as the United Nations Human Right Council (UNHRC), the Amnesty
International (AI)

16

and the Freedom House that disclose human rights status and

developments in countries around the world with news, publications and annual
reports. For the purpose of selecting a set of indicators, we review a number of
human rights indicators used by international treaties, governmental agencies,
non-government organization and those used across the Taiwan Strait between
Taiwan and China.
Judicial rights belong to first-generation rights. ICCPR is the most relevant
treaty where a number of articles serve as benchmarks: Article 6 (the death
penalty), Article 7 (torture), Article 8 (forced labor), Article 9 (arrest and
detention), Article 10 (treatment in the prison), Article 11 (imprisonment merely
for inability to fulfill a contract), Article 14 (fair trial), Article 15 (presumed
innocent) and Article 17 (privacy)

17

.

In terms of government agencies, one set of authoritative indicators was
set by the United States Department of State in its Country Reports on Human
Rights Practices. The definition of judicial rights can be found in the section
entitled“respect for human dignity' and freedom from＂(1) arbitrary or unlawful
deprivation of life, (2) disappears, (3) torture and other cruel, inhuman, or
degrading treatment or punishment, (4) arbitrary arrest or detention, (5) denial
of fair public trial (including three aspects -- trial procedure, political prisoners
and detainees, and civil judicial procedures and remedies), and (6) arbitrary
interference with privacy, family, home or correspondence.
In terms of NGO indicators, Freedom House's“Freedom in the World＂
report assesses political rights and civil liberties. The rule of law is more relevant
here. It entails four indicators

18

: (1) Is the judiciary independent? (2) Do civil

and criminal proceedings comply with the principle of rule of law? Is the police
system under the command of civilian authority? (3) Are people protected against
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terrorism, undue detention, exile or abuse from government or organizations? Are
people free from war and unrest? (4) Are laws, policies implemented to ensure
people of all classes be treated equally?
In Taiwan, the Chinese Association for Human Rights publishes Taiwan
Human Rights Indicator Survey annually to cover human rights in various
aspects -- economic, judicial, labor, environment, children, culture and education,
women, the handicapped, old people, political and aborigines. The core of
judicial rights is in protecting the individual from excesses of the state. There are
five aspects to assess judicial rights: police questioning, prosecutor investigation,
court trial, imprisonment, and victim protection
these five categories for 21 scholars
to five

21

20

19

. There are 38 subjects under

to assign a grade on the Likert scale of one

.

As for mainland China, 10 indicators were used in the (White Paper)

22

Judicial Reform in China published by the United States Department of State
in 2012 -- 1. prohibiting and deterring extortion of confessions by torture, 2.
protecting the right to defense of suspects and defendants, 3. protecting lawyers'
rights to practice, 4. restrictions on application of custody, 5. protecting the legal
rights and interests of detainees, 6. protecting the legal rights and interests of
juvenile suspects and offenders, 7. strict control over and prudent application of
the death penalty, 8. improving community correction system for persons serving
sentences and assistance system for persons released from prison, 9. improving
the state compensation system and, 10. establishment of assistance system for
crime victims.

3. Judicial rights indicators adopted in this chapter
In previous (2012) year's edition of this report, judicial rights were assessed
in three aspects: (1) improvement of the judicial institution, (2) fundamental
human rights upheld during judicial processes, and (3) high-profile cases. This
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year (2013) we try to apply a combination of judicial rights indicators used by
international organizations, a foreign government agency, an NGO and Taiwan
as well as China. This report is divided into four parts to comprehensively cover
our observation of judicial rights development in China: (1) law enforcement and
crime investigation, (2) court proceedings, (3) job security for lawyers, and (4)
high-profile right protection cases. Related human rights indicators are elaborated
in foot notes. An objective overall evaluation of human rights improvement is
presented in the end.

II. Status of Judicial rights in China
1. Law enforcement and crime investigation (the first phase)
Confrontation between front-line judicial officers and the people is the most
direct and intense moments during law enforcement. Potential flash points during
this stage are measures like summons, arrests, and improper treatments with
force

23

. This section examines China's human rights issues during the time of

law enforcement and crime investigation with focuses on the controversial“urban
law enforcement authority＂(Chengguan)

24

, revisions to Criminal Procedure

Law regarding compulsory measures against crime suspects or defendants, as
well as the labor re-education system.
1.1 City law enforcement authority
The rapid urbanization of China is putting urban administration under
tremendous strain—the dubious levels of authority and lack of accountability
in the vast officialdom put the law enforcement force in disarray and render it
inefficient

25

.

Hence, a city law enforcement authority (CLE; full name the City Urban
Administration and Law Enforcement Bureau)
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the city and resolve the bane of hasty urbanization. This force wields great
administrative discretion against those running a business without a permit,
occupying public roads, violating traffic rules, defacing city landscape or
jeopardizing public sanitation and so on

27

.

Front-line CLE members are in frequent confrontation with the people.
Abuse of authority and excessive use of force are constantly heard. Here are
some infamous incidents in 2013: (1) a street peddler in Tongchuan, Shanxi
province was banished and abandoned in the wilderness far away from town after
quarrelling with a CLE team

28

; (2) a bicycle vendor in Yenan, Shaanxi province,

argued and tussled with several CLE members during an inspection, subsequently
got dropkicked in the head

29

; (3) in Anhui province, a CLE team ganged up on

a student who tried to photograph the team's abuse of power, injuring the student
who was hospitalized and missed the once-a-year college entrance examination

30

; (4) an exemplary melon farmer in Hunan province bickered with CLE over a
monetary fine but was beaten to death. Thousands of people took to the street

31

protesting CLE's attempt to remove the corpse to destroy the evidence of CLE
brutality.
It is not just citizens that get hurt from such clashes. In Shijiazhuang, Hebei
province, a CLE captain was stabbed when his team tried to disperse open-air
BBQ stands doing business on a public property

32

.

In response to people's resentment against CLE's controversial tactics, the
authority has embarked on a wave of CLE reforms

33

. In the“Wuhan City Urban

Comprehensive Administration Ordinance＂, effective since March 1, 2013,
it was clearly stipulated that“In the event of abuse of power, or infringement
of legal rights of citizens, corporations or other organizations, the CLE teamat-issue, its supervisory unit, or the ombudsman agency shall reprimand such
a behavior for rectification; in the event of serious transgression, the direct
supervisor and those directly accountable shall be given administrative penalties
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according to the law; criminal liability will be pursued if the action constitutes a
crime.＂
In Jinan, Shandong province, the CLE team has repositioned itself as a
facilitator and supporter of businesses rather than enforcer of laws to crack down
on dubious activities. The Jinan CLE has taken the initiative to provide maps and
guidelines about places where vendors of fruits, bicycles and magazines could set
up their booths

34

. Such a move has brought about a win-win situation: a clean

orderly cityscape with secured livelihood for street vendors. The CLE at the
Lienhu district of Xian, capital of Shaanxi province, has implemented standard
operating procedures (SOP) for enforcement actions

35

, namely“detailed SOP

to limit individual CLE member's discretionary power.＂The Lienhu authority
has also introduced the idea of“division of power＂to have four separate teams
to exercise the power of inspection, investigation, penalties, and compulsory
enforcement respectively.
1.2 Compulsory measures (against suspects and defendants)
On January 1, 2013, China's new edition of Procedure Law incorporating
revisions to“better respect and uphold human rights＂
were major revisions to compulsory measures
defendants as follows

38

37

36

went into effect. There

against crime suspects and

:

1.2.1 Summons (for questioning): a person subpoenaed can only be held
for up to 12 hours

39

, unless under special circumstances (such as in

extremely complicated cases) can the person be kept for up to 24 hours.
It is prohibited to hold crime suspects for a long time under the pretense
of continued summons or subpoena. Food, drinking water and necessary
rest time should be warranted to crime suspects. For example, in the
high profile Mekong River case, the suspects were members of minority
tribes with special religious belief and diets. During detention, in addition
to medical care, police hired interpreters and provided special meals to
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them

40

.

1.2.2 Release on bail (Obtaining a guarantor) pending trial: the eligibility
scope has expanded

41

to cover people with major diseases, those who are

incompetent, pregnant or breastfeeding women and detainees reaching
legal detention time limit while the case is not yet closed.
However, in mid-September Beijing-based human rights activist Cao
Shunli, who has a serious liver condition requiring medical attention,
was detained for illegal assembly and subsequently charged with public
disturbance. Chao's lawyer Wang Yu, when applying for her release on
bail, was stonewalled by officials on grounds that the person in charge
was unavailable, hence application rejected. Wang later made a public
statement:“[the detention center] has not arranged a doctor to check her
physical conditions, nor provided medication. Chao had medication in her
42

suitcase, but [the detention center] would not allow her to take it. ＂
1.2.3 Residential surveillance: the revised clauses clearly spell out this measure
only applies to those who have committed an offense justifying an
arrest

43

. Moreover, only under two conditions

44

can a person be placed

in a“designated dwelling place＂. First, when the offender has no fixed
residence; Second, when the offender is under suspicion of endangering
national security, terrorism, aggravated bribery, while living in his own
residence may interfere with the investigation. Imposing residential
surveillance measure has to obtain prior approval of the People's
Procuratorate of one level up or a public security agency. However, the
compulsory measure of residential surveillance must not be administered
at a detention site or professional investigation venue lest the measure be
used as a detention act under disguise.
This measure has brought criticism from the academia. He Bing, Deputy
Law School Dean at Chinese University of Political Science and Law
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(CUPL), said“the perils of this statute are: First, when someone is under
residential surveillance not at his own domicile but a separate place
without strict time limit, the treatment is tantamount to detention. The
crime suspect would be subject to quasi-detention indefinitely, thus all
legal time limits useless regarding custody and arrest. Second, custody and
arrest are currently enforced at detention centers. ……China's Regulations
on Detention Centers does not govern non-domicile residential
surveillance, meanwhile the Criminal Procedure Law's time limits are not
applicable to non-domicile residential surveillance which may be abused
rendering a detainee's living conditions worse than that under detention.

45

＂Professor He further asserted“non-domicile residential surveillance
actually legitimize and expand the scope of Shuanggui system [disciplinary
measures outside of national laws to detain and interrogate members of
the Communist Party of China]. Shuanggui targets only at party members
while non-domicile residential surveillance could be used against citizens.
This measure seemingly applies only to people without a fixed residence
locally; in reality Chaoyang district of Beijing may well throw me into a
dungeon simply because I live in Haidien district and have no fixed abode
46

in Chaoyang. ＂
In a separate case, Hunan province-based human rights activist Zhu
Chengzhi was charged

47

with“instigation to topple national regime＂

48

after in custody for five months for posting on web the photo and film
of the deceased civil rights activist Lee Wangyang. Zhu's lawyer Liu
Xiaoyuan asked to see the client but was told Zhu had been transferred
to another place under residential surveillance. Attorney Liu said,“Once
Zhu was out under residential surveillance, a lawyer has to get authority's
approval to see him. But whether or not to allow the meeting to happen is
entirely in the hands of the public security agency.“
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In yet another case, Zheng Xiaoping, suspected of fraud, was put under
residential surveillance

49

by the police without an arrest warrant issued

by the prosecutor. Zhao Kuoping, a criminal law expert at the Foshan
City Bar Association said,“According to Article 72 of the revised
Criminal Procedure Law, unless there is an arrest warrant issued against
Zheng Xiaoping, the public security force has no rights to enforce
domicile residential surveillance on him. But the police simply invoked
the“Procedural Provisions for Handling Criminal Cases by Public
Security Agencies＂to impose surveillance; the Provisions actually
are not applicable here.＂Attorney Zhao added“After over one year's
additional investigation into the alleged fraud, the police still have not
found sufficient evidence against my client. In theory, the police could
continue to investigate for new evidence, but they cannot detain Zheng for
50

investigation under the pretense of residential surveillance. ＂
1.2.4 Custody: to avoid obtaining evidence illegally (such as illicit
interrogation), the revised law stipulates“once a person is in custody, he
should be handed over to a detention center within 24 hours at the latest

51

＂. Exceptions to the required family notification have been reduced to
offenses against national security and terrorism. Employers are no longer
informed to protect crime suspects' privacy and reputation. Some people
fear such exceptions may legitimize a conspiracy to“make someone
disappear＂

52

. Taiwan-based attorney Yung-Ren Lee said,“the idea is

unclear about ＇no legal grounds to notify family for fear of interfering
with investigation＇. This may tempt investigation agencies to arbitrarily
decide not to inform the family, leading to abuse of secret custody under
53

alleged exceptions. ＂
1.2.5 Arrest: the revised law enumerates a list of“risk to society＂

54

as

pre-conditions for an arrest warrant to improve its enforceability and

© 2013 by Taiwan Foundation for Democracy

112 China Human Rights Report 2013

predictability. The family is to be notified within 24 hours after the arrest

55

. Under special circumstances, the new statute requires prosecutors to -before issuing an arrest warrant -- listen to the suspect's input, as well as
that of the defense lawyer if the latter so asks

56

.

1.2.6 Detention: the revised Criminal Procedure Law calls for prosecutors'
review for necessity of detention to curb abuse

57

. A district prosecutors'

office in Heze city, Shangdong province came up with five standard
forms

58

to process such necessity reviews

59

. Testifying to the aspiration

of the new law, Shenzhen of Guangdong province has set up a criminal
legal aid center to assist crime suspects and defendants to bolster human
rights

60

.

1.3 The labor re-education system
Starting March 2013, China has suspended the long-castigated program
of re-education through labor

61

. The“Decision on Major Issues concerning

Comprehensively Deepening Reforms＂

62

-- adopted in November at the

Third Plenary Session of the 18th Communist Party of China (CPC) Central
Committee -- resolves to“abolish the labor re-education regime, to improve
the penal and corrective systems against crimes, to refine the community
corrective mechanism.＂In another word, the practice of re-education through
labor is a thing of the past. Jiang Wei, director of the CPC judicial reform office,
expounded at a media interview,“Abolishing labor re-education regime is a fruit
of China's continued pursuit for a better legal framework＂

63

fulfilled in four

aspects:
First, China's Anti-Drug Law was promulgated in 2007 to transfer drug
addicts (previously accounted for more than half of labor re-education inmates)
to rehabilitation programs in the community
confinement
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. Second, the enactment of the Security Administration
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Punishment Law in 2006 aimed to handle lesser offenses with administrative
penalties

66

. Third, the amendment of the Criminal Procedure Law in two

parts: the substantive law was revised to criminalize a number of offenses
such as burglary (with unlawful entry), armed burglary and pickpocket; the
procedural law was changed to strengthen protection of crime suspects during
judicial processes. Fourth, government agencies have gradually improved their
information technology competency to investigate and prevent crimes.
It is essential to avoid turning community corrective system, slated to
replace labor re-education programs, into“just another＂labor re-education ones.
CUPL professor Jiao Hungchang suggested,“It should follow a set of procedure,
namely a court to decree this action, and the law should clearly define the venue
and the target subjects.＂Liu Renwen, law researcher at the Chinese Academy of
Social Sciences echoed this view,“such a system to deprive people of personal
liberty should be legislated through the National People's Congress (China's
national legislature) or its standing committee; the ultimate decision should come
67

as an order from an impartial court. ＂
1.4 Cellphone and internet censorship
Cellphones and the internet have become an integral part of everyday life for
information exchange. A draft bill on strengthening web information protection
was proposed in December 2012 to require registration of“real identity＂

68

on

the internet. Hundreds of millions netizens were against it, saying the authority's
real intention was to suppress the spread of news exposing officials' corruption,
to intimate netizens into silence and to restrict the freedom of speech on the
web

69

. A similar measure has been rolled out since September 1, 2013 to require

cellphone subscribers to register their real names. To use pre-paid calling cards
bought from a street magazine vendor, one must register in advance with the
service carrier

70

. There seems to be an increasingly rigorous censorship against
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people.
1.5 Conclusion
In summary, high level of tension and confrontation continue to exist at the
law enforcement front-line between the people and authorities. There has been
high-profile media coverage about officers' abuse of power and excessive use of
force. The authorities are paying close attention to this issue and shifting their
paradigm from“containing illegal actions＂to“facilitating lawful behavior＂.
Revision of the Criminal Procedure Law has greatly improved human rights
protection of crime suspects during police custody or judicial detention. However
the ill-defined non-domicile residential surveillance and secret custody have
yet to be clarified for the public to have peace of mind. Only one year after the
revision came into force, judicial agencies around China are still fumbling along.
We look forward to observing how Chinese authorities progress to enforce the
new law. Moreover, abolishing labor re-education camps is a giant step toward
full-fledged human rights protection. Will community corrective facilities, slated
to replace labor camps, be immune to human rights abuse? It remains to be seen.
Censorship over mobile phones and the internet seems to be intensifying. Only
time will tell.

2. Court proceedings (the second phase)
The fundamental institution to deliver justice, the court of justice is an
integral part of human rights protection. Three human rights issues are the
focus of attention in China – [the lack of] judicial independence, access to a fair
trial and the imposition of death penalty. To facilitate a fair court trial, China
has been promoting judicial transparency in recent years: better public access
to information about the court and the case-at-issue, citizens and media can
now do more check and balance to ensure the court be impartial and fair. The
following section will examine court practices from the viewpoints of judicial
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independence, fair trial, judicial transparency, legal aid, and the imposition of
death penalty, followed by a recap of the high-profile Bo Xi-lai case.
2.1 Judicial independence
At the Third Plenary Session of the 18th Communist Party of China (CPC)
Central Committee, the concept of judicial independence was articulated in
two aspects: freeing the courts from influences of local politics and the court's
administrative hierarchy.
2.1.1 Free from influence of local politics: such influences have been
problematic. Ma Huide, CUPL vice president, said“at the municipal
level, human resource, finance and property of court and procuratorate
are administered by the local CPC party committee. And the judiciary's
expenses are exclusively disbursed by the local government. Hence,
these four entities are intertwined at all levels. Under such administrative
schemes, the local CPC committee and local government are likely to
interfere with prosecutors' work and court adjudication.

71

＂Cao Siyuan,

CEO of Beijing Shiyuan Social Science Research Center, says“The
worst problem in China's judicial system lies in the lack of judicial
independence. Local party officials control the personnel, finance and
property of the court and prosecutor office, and inevitably affecting the
72

judicial decisions there. Justice is bound to be compromised. ＂
Cao gave an example,“When someone from Shangdong is engaged
in a law suit with someone from Shangxi, the case could be heard in a
court of either jurisdiction. Whichever court hears the court is bound to
have bias. A local court relies on local financial administration authority
for operation expenses, salary and benefits. On top of that, people from
both sides [judicial and executive branches of government] have interpersonal relationship at both professional and personal levels. It would
be unrealistic to expect the court to rigorously uphold the rights of a non-
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local business, or to harshly discipline a local business according to the
73

law. ＂
In response to such skepticism, Article 32 of the Decisions made by the
Third Plenary Session of the 18th CPC central committee states:“To
ensure authorities impartially and fairly exercise the power to adjudicate
and prosecute in accordance with the law, and implement the law
uniformly across the land, we need to reform judiciary's administrative
system into unified[centralized] management of personnel, finance and
property at courts and procuratorate below the provincial level, and to
explore how to set up a regime properly separated from judiciary's internal
administrative hierarchy.＂
Meng Jianzhu, member of CPC Politburo and head of CPC political
and legal affairs, elaborated“First, promoting unified management of
personnel, finance and property at courts and procuratorates below the
provincial level. As China is a unitary state, judicial power flows from the
central government. Recognizing that China will remain for a long time at
the primary stage of socialism, fully centralizing/unifying management of
judiciary's personnel, finance and property is bound to face obstacles. We
should do this step by step – pushing for provincial unified management
[of people, finance and property] at courts and procuratorates below the
provincial level, then unified provincial budget control for courts and
procuratorates (at local-level and specialized ones for military, railway,
maritime and forestry disputes), with some budget pledged by the
central government coffers. Second, endeavoring to manage a judiciary
jurisdiction properly separated from administrative hierarchy of a
geographic district. Judiciaries have been set up based on administrative
districts to govern cases within the jurisdiction, thus prone to interference
from local protectionism. Besides, the level of [economic] development
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varies from one jurisdiction to another, so is the level of judicial workload
resulting in resources redundancy in some places. We should begin with
the current constitutional framework to explore how to set up a judiciary
management regime that is properly separated from administrative
hierarchy. Administrative litigations, cross-jurisdiction civil or business
cases, or environment-related disputes could be adjudicated at a higher74

level or centralized court. ＂
Beijing-based senior lawyer Pu Zhiqiang said,“Through such a measure
(centralized control), judiciary below the provincial level will no longer
be subject to the leadership, or influence, of local party officials or
bureaucrats; that helps to minimize meddling in local justice. In addition,
current organization laws and corresponding legislations also stipulate
judges and prosecutors are to be approved by the National People's
Congress, while in the past they were appointed by the CPC Organization
Department. In the future, perhaps local bureaucrats and party machine
75

will have less and less influence over judicial and prosecutorial power.＂

However, some scholars have their reservations. Chen Guohong, associate
professor at the Northwest University of Political Science and Law,
believes judges currently sitting in key positions are all under the control
of local party/administrative leaders, so there is no way to realize justice
and properly exert judiciary power. He said,“Despite government resolve
to push for vertical management of the judiciary, I have my doubt about
its feasibility. There is a premise to judicial reform yet to be resolved
– that is judicial independence -- before exercising judicial power and
achieving justice. Yet, we avoid talking about judicial independence, and
simply beat around the bush about reforms. Therefore the feasibility is
low.＂

76

2.1.2 Free from interference by administrative hierarchy: Professor He Bing of
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CUPL indicates there are three factors imposing administrative influence
on the judiciary. (1) Ill-defined separation of power among the executive
and judicial branches of the government, plus party politics. (2) The
power of higher-level courts over lower-level court. (3) President, vice
president, and division chief judges of a court have administrative power
over low-level judges.

77

Law Professor Chen Weidong of Chinese

People's University (CPU) says,“For a long time, the court/procuratorate
have been operating under a model of trial/prosecution review committees
(chaired by court president or chief prosecutor) deciding the case while
individual low-level judges/prosecutors are only nominally assigned to
the case. With such modus operandi imposing administrative power over
justice, a case may be subject to the influence of everyone and anyone
– from the person assigned to the case to the leadership of the agency –
it is difficult to determine who should be accountable if something goes
wrong.＂

78

That is exactly why Article 33 of the“Decision on Major

Issues concerning Comprehensively Deepening Reforms＂articulates
“reforming the current system of trial reviews (by high-ranking
judges) in order to hold the chief trial judge and/or judges on the bench
responsible -- let the trial judge adjudicate, and make the adjudicator
accountable. We need to delineate court functions at each level in order
to regulate the supervisory/subordinate relationship between courts at
different levels.＂Thus, court trials could revert to the role of upholding
the aspiration of justice.
In response to this passage, CPU law teacher Li Fenfei remarks,“this
Decision proposes a clear accountability for chief trial judges and judges
on the bench. It aims to address the undue administrative influence on
trial judges who should be allowed to play their roles properly. The
relationship between high ranking judges and trial judges is only that
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between supervisors and supervisees, rather than a command line that
supervisors tell subordinators how to adjudicate a case.＂
2.2 Rights to a fair trial
After serving ten years for a crime they did not commit, the Zhang's duo
(uncle and nephew) were finally released when the court retracted a wrong
verdict and announced them not guilty. During the rape-murder case retrial, a
motion was initiated to exclude illegally obtained evidence, thus to manifest the
doctrine of“innocent until proven guilty＂. China's legal professionals consider
this case a mile stone.

79

In fact, such wrongful conviction is not rare, isolated
80

incidents in China. Quite a number of cases have been exposed in recent years .
To avoid repeating mistakes, the Supreme People's Court announced
in October 2013“Opinions for a mechanism to prevent wrongful criminal
conviction＂. The five guidelines are (1) Asserting principles of criminal
procedure to seeking forensic truth. (2) Rigorously scrutinize evidence proffered
to determine admissibility. (3) Abiding by stipulated procedures to ensure
a diligent trial. (4) Conscientiously screening cases to enhance the review
mechanism. (5) Allowing each member to fully perform the duty to facilitate a
sound check-and-balance system.
In addition to the above guidelines, there are suggestions to improve
trial procedures“to be based on fact under the guidance of the law. (1) The
court should not cave in to public opinions, defendant's high-profile petition to
authorities, or local pressure to｀maintain social stability＇, and render an illegal
verdict.

81

(2) When there is no sufficient evidence to convict, the court should

uphold the innocent-until-proven-guilty doctrine to announce the defendant not
guilty; the court should not degrade itself to giving a decision｀with reservations＇
82

. In addition,“Defendant's confession should be excluded if it is obtained by

torture, or using illegal means like freezing, starvation, exposure to the scorching
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sun, roasting or fatigue.＂

83

The above are highlights of the 27 specific opinions

offered by the supreme court.
The Politics and Law Committee under the CPC Central Committee has,
for the first time, issued“Guidelines to Prevent Wrongful Conviction＂

84

: (1)

Safeguarding defense lawyer's rights to meet with the client, review documents,
and to examine and cross-examine during the court trial. (2) The verdict has to
be based on evidence (the court decision should indicate why a piece of evidence
is admitted) and the doctrine of innocent until proven guilty. (3) There should be
audio/video recording during investigation questioning at all time, and anyone
involved should be held accountable for life. For example, Guaizhou provincial
and CPC authorities have adopted a set of guidelines against miscarriage of
justice, stipulating legal accountability for prosecutors, police or judges involved
in transgression of the law, even after they are retied or transferred to another
office.

85

Subsequently, the Supreme People's Court re-issued a“Statement to Fortify
Justice for the people and Keep Enhance Judicial Credibility＂, requiring courts
at all levels to“vehemently resist all exterior interference like power, money,
sentimentality and human relationship, so that the people's courts could enjoy a
continually improving setting within which to exercise its power impartially and
fairly, and to safeguard the dignity and authority of the constitution.＂

86

The court has begun to collaborate with scholars. In Henan province, the
High People's Court and Zhengzhou University jointly set up a judicial case
research center with a comprehensive collection of cases, based on which
judges could avoid making arbitrary decisions. In Jiangsu province, the court
has formulated a set of“quantitative standards for burglary conviction and
87

sentencing＂ , based on local residents＇living standards. This measure helps to
incorporate concrete numbers into abstract statutes.
There are also organizational reforms. Family courts are being set up at
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municipal levels. At Zhangjiang, Guangdong province, an intermediate people's
court boasts all-female judges to hear and rule on disputes over marriage, family,
inheritance and custody

88

. Beijing City Municipal High People's Court has set

up a comprehensive juvenile court to rule on criminal cases, and civil rights
protection, or administrative cases involving under-aged parties.

89

2.3 Judicial transparency
In the Decision paper adopted by the Third Plenary Session of the 18th
CPC Central committee, judicial transparency (for both the court and the
procuratorate) was proclaimed for the first time, showing its priority status on the
90

CPC agenda . Article 33 of the Decision says,“[we plan to] promote open trials
and transparent prosecution process by recording and documenting the entire
court proceedings. We plan to Improve reasoning arguments of legal documents,
and facilitate public access to valid court rulings.“
In 2006 the Supreme People's Court instituted a news-release protocol to
satisfy the public's rights to know

91

. With the advent of internet, 619 courts

around China were maintaining official Weibo (microblog) accounts as of the
end of 2012. The Supreme Court's Weibo was inaugurated at the recent 18th
CPC central committee meeting

92

. Supreme Court president Zhou Qiang

further required courts at all levels to set up websites and Weibo accounts as
a top priority

93

. Seventeen out of China's 31 provinces already have Weibo-

cast of court trial

94

. In the 248 business days of 2013, Guangzhou Municipal

Intermediate People's Court Weibo-cast 278 cases with a total of 1.6 million
hits

95

.

Besides web-cast, court decision documents will be available for online
search. At the Supreme Court level, provisional guidelines became effective
in 2013 for all valid decisions to be accessible on the web

96

, unless otherwise

stipulated. Local courts have been required by the Supreme Court to, starting
January 2014, post all court decisions on the web within seven days unless
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otherwise stipulated.
Judicial transparency has been implemented at provincial level too. In
the Procuratorate Transparency annual report published by the Chinese Social
Science Academy, the Guangdong Provincial Procuratorate ranked number one,
whereas in the China Judicial Transparency Report, Guangdong Higher People's
Court ranked number three

97

. The Guangdong Provincial Procuratorate has

pledged to web-post all terminal decisions about no arrest, no indictment, no
appeal, and no compensation. In China, Henan Province takes the lead in webposting court decision papers. As of November of 2013, Henan courts at three
levels have published over 540,000 decisions

98

. In May 2013 Xishan Court

in Jiangsu province launched China's very first court streaming window called
“visible justice＂for netizens to watch the trial, make inquiries, and monitor the
case proceedings and view the final decision paper

99

.

2.4 Legal Aid
The Regulations on Legal Aid was promulgated in 2003 by the State
Council, China's top executive organ of state power, setting up the framework
to dole out legal aid services

100

. Article 34 of the Decision adopted at the

th

Third Plenary Session of the 18 CPC central Committee declared to“improve
nationwide legal aid regime to enhance legal support services.＂In the year 2012,
China's legal aid agencies processed a total of 1.02 million cases (a growth
of 87% since 2008), offered consultation to 5.76 million callers (a growth of
33.3% since 2008). Cumulatively, 3.78 million cases and 25.14 million callers
were served from 2008 to 2012

101

. Ministry of Justice announced an“Opinion＂

paper [formal suggestion and guideline] to lower the financial-means eligibility
threshold in order to expand legal aid coverage

102

: Besides those on minimum

living assurance program [who qualify for legal aids by default], legal aid
agencies have reached out to low-income groups
off people, women, juveniles

©
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like migrant workers, laid-

, and the disabled. Legal aid for time-critical
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expenses, such as those for medical care or school tuition, will become available
eventually.
Meanwhile legal aid programs face multiple challenges

105

, like the lack of

recourse or a review mechanism. The clients have no rights to recourse when
an application is denied, the aid offered is unsuitable or the monetary amount
is too small. In addition, the supervising court or procuratorate has no way to
provide checks and balances; application screening and decision processes
seem arbitrary; the application procedure is ambiguous – it is unclear which
organization is eligible to provide the necessary financial statement on behalf of
the applicants, or how long the court can review an application before making
a decision. Guangdong Province Procuratorate has voiced its concern,“there
are contradictions and loopholes in existing regulations. Besides, we have yet to
set up some working protocols, to define target clients, to standardize eligibility
criteria, and to streamline out legal aid programs. In some areas, there is simply
no rule to follow how to serve a subject. The application is processed on a case106

by-case basis with numerous arbitrary decisions. ＂
2.5 The death penalty
In May 2013, the State Council issued a White Paper

107

on“Development

of China's Human Rights Enterprises in 2012＂saying“China has removed 13
non-violent economic offenses from the list of crimes previously warrantying
a capital punishment; a list shorter by one fifth

…… additional restriction is

imposed for defendants who are over, or become, 75 years old at the time of
court trial…… The Supreme People's Court and the High People's Courts jointly
issued guidelines to rigorously scrutinize evidence in a capital crime case. In
the recently revised criminal procedure law, all second-instance [appeal] cases
involving the death penalty are required to conduct court hearings. Judicial
review for death sentence is heightened. Following on the white paper's position,
the 2013 Decision by the 18th CPC Central Committee also reiterated the plan to
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“gradually reduce the number of capital crimes＂.
The November 2013 Opinion paper issued by the Supreme People's Court
prescribes stringent criteria for death penalty:“no death sentence when there is
108

no sufficient factual evidence. ＂;“only experienced judges are allowed to hear
a capital case

109

＂;“defendant should testify in the judicial review of a death

sentence; defense lawyer's comments should be heard when requested; any doubt
about the evidence should be scrutinized, conduct investigation at the scene of
110

crime if necessary. ＂
Besides the debate over whether to abolish death penalty and what criteria to
apply, controversy arose this year over the execution of Zeng Chengjie, a Hunanbased businessman [for economic crimes]

111

. His daughter claimed the court had

never notified her about the imminent execution. She missed the chance to see
him for the very last time. Such callus negligence stirred up public outcry and
suspicion of secret execution

112

. People wonder if China has a dual-track system

that treats death-row inmates differently

113

.

2.6 The Bo Xilai case
The most prominent judicial case during 2013 was the trial involving Bo
Xilai, former party chief of Chungqing city

114

. In September 2012, Bo was

placed under Shuanggui [CPC's internal disciplinary process outside the state
law to detain and interrogate party members]. In July of 2013, procuratorate in
Jinan of Shangdong province formally indicted Bo with three counts of crime
(taking bribery, corruption and abusing power) taking illegal gains of 26 million
Renminbi. On September 22, the first-instance [district] court sentenced him
to life imprisonment, deprivation of political rights for life
of all personal property

116

115

, and confiscation

. Bo filed an appeal with 11 arguments. Shangdong

province High People's [appeal] court organized a collegiate bench trial. After
the bench and a supervisory review committee went through deliberation, the
appeal was dismissed saying those arguments (by Bo and defense lawyers) have
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no factual or legal grounds. The high court refuted Bo's appeal arguments one
by one

117

to uphold the verdict

118

by the first-instance [district] court. This was

the harshest sentence against a CPC politburo member since the Gang of Four
incident around 1980

119

.

A Beijing-based scholar Zhang Lifan believes such a severe sentence
resulted from Bo's retraction of previous testimony. Chinese authority is known
for striking down harsh on whoever dares to act against it. The verdict was
handed down when the 18th CPC central committee was about to start the third
plenary meeting. The party thought heavy sentences against Bo would help
to boost party prestige by demonstrating government's commitment against
corruption

120

. Professor Zou Xiaozheng of CUPL holds a similar view and said

he believed the severe penalty could be attributed to Bo's refusal to confess to
crimes thus subsequently damaging China's national reputation

121

.

Supporters say Bo's trial testifies to authorities' commitment to fight
corruption, and to ensure the integrity of the civil service

122

. The trial proceeding

was Weibo-cast live to allow public scrutiny and to a certain extent, to dispel the
doubt about“black box politics＂and to boost judicial credibility

123

.

Yet, detractors believe this case was simply CPC internal power struggle and
bound to induce negative consequences. David Aaronovitch, British columnist for
the London-based Times, called the Bo court hearing entirely“a show of former
USSR nature＂

124

. Social science professor Ding Xueliang says he believes the

way the Bo Xilai case was handled served to“consolidate all different views,
opinions, and intentions within CPC party's political, military and police core
teams into one single viewpoint.＂He said, through the Bo Xilai case, the party
leadership sent out a message to members that“You may have your own idea,
but you must not challenge the establishment's power arrangement, even with the
kind of birth prestige Bo Xilai has. No one should even attempt to question the
existing regime's framework and institutions, regardless it is in writing or tacitly
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acknowledged. ＂
Han Deqiang, a famous leftist scholar in China, characterizes the Bo Xilai
case as“resolving party's internal factional struggles with judicial means.＂
He believed the party leadership had set certain boundaries before embarking
on the investigation. Otherwise, the means and timing of evidence collection
against Bo, if applied to other politburo members, would have uncovered far
more illegal gains than the amount disclosed in the Bo Xilai case. Bo is not so
corrupt as compared to others in the same party rank. Besides, one cannot rule
out the possibility of coached perjury and fabricated evidence against Bo by the
authority

126

.

2.7 Demotion of the CPC Politics and Law Committee
CPC's Central Politics and Law Committee was set up after 1980 by the
party's central committee to take charge of intelligence, security, police, labor
re-education, court of justice and procuratorate. Formerly called CPC Central
Legal Committee or Central Political and Legal Leadership team, this committee
has presence and hierarchy corresponding to government administration at four
levels (central, provincial, municipal and county), but not at the township or
village level. The committee operates on the principle of democratic centralism
(no checks and balances) with the CPC politics and law secretary (PLS) as the
top official. Committee members conduct collective study to plot out work plans.
This committee has authority over public security, procuratorates, courts of
justice, judicial affairs, national security which nominally are under the direction
of the National People's Congress and/or the State Council. The committee also
has joint command over military police forces

127

. As the PLS monopolized

the control of the entire judicial system, the CPC party has felt powerless to
counterbalance this position. The threat has become so great to China's central
leadership that the 18th CPC central committee decided to downgrade this office
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by expelling the PLS from the politburo, stripping his duty as the public security
minister, and gradually paring down his power. It remains to be seen if the
committee's demotion signifies relaxing the CPC party's grasp on judiciary and
law enforcement. An advisable approach to the relaxation of judicial control
would be to implement the separation of power.
2.8 Enforceability of the Constitution
It has been said that China has a constitution only in text but no
enforcement. One reason behind it lies in the lack of enforceable judicial
mechanism to apply the constitution in adjudicating individual cases. Neither
do the courts have legal grounds to review a case ruling that may contravene
the constitution. The Decision at the Third Plenary Session asserts to uphold
the legal authority of the constitution, saying“Constitution is the basic law and
highest authority to ensure our party's and nation's prosperous development as
well as long-term security and stability. We need to advance its enforcement
and review mechanism to implement the constitution to a more comprehensive
level. We need to set up a system for the entire society to pledge allegiance to, to
abide by, to safeguard and to apply constitution statutes. We vow to uphold the
doctrine that everyone is equal in front of the law; no organization or person is
beyond the constitution. Any act violating the constitution will be prosecuted.＂
The statement says nothing about enforceability. One cannot afford to be too
optimistic.
2.9 Conclusion
In summary, the miscarriage of justice through fake or faulty evidence has
garnered widespread public attention. Thanks to better transparency of and public
access to judicial information, as well as expanded coverage of legal aid, Chinese
citizenry are getting more and more protection during the court proceedings.
There is a momentum to reduce the number of offenses carrying a capital
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punishment, and to follow stricter criteria in the imposition and execution of
the death penalty. It remains to be seen if the actual implementation will follow
closely behind revision of legal frameworks. People still wonder if political
intervention played a part in major cases like the Bo Xilai trial.
Overall speaking, China has seen significant positive development in human
rights protection during court proceedings in terms of legal framework. Yet how
much will civil servants bend the rules rather than sticking to the letter of the
law? Only time will tell. Demotion of CPC's politics and law committee may or
may not reflect the party's loosening the grip on judicial power. The Decision
adopted by the Third Plenary Session says nothing about the constitution's
enforceability. One cannot afford to be too optimistic.

3. Job security of lawyers
As we review the development of democracy and the rule of law in Western
nations and East Asian countries, lawyers have always been there. They typically
play a crucial role in human rights promotion of a nation. Hence, lawyers are
considered non-government judicial officers with the mandate to bolster human
rights. Whether or not lawyers are allowed to do their jobs properly have a direct
bearing on human rights fulfillment in a nation. That is why China's 2012 Judicial
Reform White Paper lists“safeguarding lawyers' rights to practice law＂as one
essence of judicial right protection. The following session looks at (1) the annual
review of license to practice law, and (2) protection of lawyers' personal liberty -two major obstacles when lawyers try to perform their function to uphold human
rights.
3.1 Annual review of licenses to practice law
Judicial bureaus at various levels conduct annual review of lawyers and law
firms during the months of April to May. Those who fail would lose their license
to practice law. Zhao Yuanming, a senior legal scholar in China, says“those

©

2013 by Taiwan Foundation for Democracy

Judicial Rights 129

losing their license have not done anything against the law or engaged in illegal
dealing; rather they simply have provided legal service to dissidents and religious
128

people, thus annoyed the Chinese authority. ＂As of June of 2013, a total of 17
human rights lawyers

129

lost their license, like Wang Quanzhang, Jiang Tienyong,

and Li Renbing. So did Chen Wuquan, a Goangzhou-based lawyer who defended
the nephew of Chen Guangchen [a blind lawyer and rights activist]. This is the
second time that Jiang Tienyong failed the review

130

. Law firms where these

human rights lawyers work have to let them go in order to protect the firms. Some
Beijing-based lawyers indicated, those who failed the annual review have to
submit a pledge of good behavior, or a statement of repentance, in order to keep
the license

131

. In response to this, China Human Rights Lawyer Concern Group

(CHRLCG), a famous Hong Kong organization focusing on defending lawyers'
rights, harshly lambasted Beijing for its sordid and ever-worsening tricks against
132

human rights lawyers . Ho Junren, the group's chairman wondered aloud if“they
are trying to uproot the entire lawyer establishment and turn lawyers into the
133

ruling class's apparatus rather professional teams serving the people. ＂
Wang Chengyin, a human right lawyer based in Hangzhou, Zhejiang
province, was not even eligible for the annual review, being censured for
having advocated the abolishment of labor re-education institution, and was
subsequently debarred. He said,“in fact a lawyer's license to practice law is
granted for life; remaining valid until deprived. The Ministry of Justice's annual
review is unlawful in itself. Conducting annual review to restrict lawyers'
practice actually hurts the authority; it only provokes more lawyers to come out
134

to oppose it. ＂
3.2 Personal liberty of lawyers
In addition to the annual review to intimidate lawyers, quite a number
of lawyers have been subject to authorities' illegal custody or penalty. Wang
Quanzhang, a lawyer defending Falungong members

135

, was sentenced to 10
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136

days of custody for“contempt of court＂

by web-posting court proceedings

in images and audio recording. Three days later, he was released due to public
outcry. The authority claimed“the custody has achieved punitive effects. There
137

is no need of further custody. ＂
Some lawyers resorted to fasting

138

as a way to show defiance. Wu Lei, a

lawyer defending a Guangxi-province official accused of corruption, was thrown
out of court and striped of power of attorney for alleged“contempt of court by
disobeying the chief judge＂. What he actually did was simply asking the chief
judge to comply with legal procedure to inquire into the truth. Yang Jinzhu,
another lawyer in the courtroom, objected to this vehemently, and was also
removed from the court by force. The duo declared a fast to“safeguard defense
lawyers' inalienable rights to represent clients＂. After they had fasted for 24
hours in front of the district courthouse

139

, the authority gave in to reinstate

the lawyers' rights to defend clients on the condition that Wu and Yang“let the
bygone be bygone＂, thus put an end to the high-profile protest

140

.

During 2013, violation of lawyers' personal liberty was most outrageous
in the“black jail＂

141

, a name given to the Rule-of-Law Education Center in

Zhiyang, Sichuan province. Seven rights lawyers came to visit but encountered
police brutality. Five were injured including bleeding from the head and a leg
nicked by rocks

142

. Lawyer Jiang Tienyong said on Weibo,“this education center

may be a boarding school estate, but is actually a brainwashing institute. Despite
the presumed name of“rule of law＂, many citizens were abducted into this
place, totally deprived of personal liberty for as long as five to six years. Some
have been tortured to death. As of the lunar New Year in 2013, there were over
260 people illegally detained here.＂The police kept the lawyers in custody for
24 hours before releasing them

143

.

3.3 Conclusion
As we can surmise, lawyers are still under government surveillance and
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control in China. Rights lawyers have to deal with potential loss of livelihood, as
well as threat to their personal liberty and safety. How much can lawyers uphold
human rights in China? This is truly a cause for concern.

4. High-profile human rights cases
China's human rights movement started in the year 2000 in the form of
continuous, spontaneous citizen petition for safeguarding human and civil rights.
Under current Chinese laws, people are entitled to advocating protection of their
legal rights and to resisting government's infringement on their rights. Such
movements carry no political agenda, nor try to topple the regime.
So-called rights movement activists are members of the society, but not
organized under any group. Among them, a subgroup called“rights lawyers＂

144

consists of activists who happen to be practicing law, teaching law, or having
studied law. Some famous members of this group have garnered a huge web
following to disseminate information

145

. Their frequent exposures with definitive

declarations or campaigns for civil rights capture wide attention and strong
support from the citizenry.
Since 2010 lawyers Xu Zhiyong, Teng Biao, Wang Gongquan and others
have begun to promote the New Citizens' Movement

146

on two aspirations.

(1) It is a political movement aiming to facilitate a peaceful transition towards
constitutionalism. (2) It is also a social movement pushing for a transition from a
“servants' society＂to a civil society.
The rights movement and New Citizens' Movement reinforce each other.
Since April 2013, media reports in China indicate that many rights activists
have been arrested, put under custody or house arrest. Many leaders of the New
Citizens＇Movement have faced criminal charges as outlined below.
4.1 Lawyer Xu Zhiyong
Xu Zhiyong is a leader of the Rights Movement. On December 9, 2012 he
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and friends jointly initiated a signature campaign to demand China's top 205
officials to disclose their personal assets. In the Citizens' Recommendation,
citing the rights bestowed on Chinese citizens according to Article 41 of the
Constitution

147

, and for the purpose of deterring corruption, 205 minister-and-

above officials are urged to set good examples by disclosing their assets, during
the 2013 National People's Congress meeting, covering the income, real estate
property, investment of the official himself, that of the spouse and all children

148

. The Recommendation was widely distributed with a blank form for people to
sign for support. More than 100,000 signatures were collected, including that of
over 10,000 netizens over the internet

149

.

On May 5, 2013, Xu Zhiyong posted on his website

150

an open letter entitled

“demanding 205 high-ranking officials to disclose assets＂to President Xi
Jinping, urging him to take serious people's plead. On April 12 Xu was en route
to Hong Kong Chinese University on invitation to participate in a conference
marking the 10th anniversary of death of Sun Zhigang [a Hubei university
graduate died in police custody in 2003 for asserting human rights after being
picked up in Guangzhou where Sun worked as a designer without a work
permit.] At the airport, Xu's personal liberty was restricted and subsequently put
under house arrest. On July 16, he was formerly charged with“amassing crowd
to disturb orders in public places＂and put in criminal detention that triggered
public outcry

151

. On August 22, he was formally arrested, and referred to the

Procuratorate on December 4 indicted of allegedly disturbing public orders.

152

4.2 The Jiangxi trio
This trial in Jiangxi province is known to be New Citizens Movement's first
case

153

. Liu Ping, Wei Zhongping and Li Sihua in Jiangxi province were picked

up on April 27 a few days after leading a street rally calling for the release of
people arrested in Beijing for demanding officials to disclose assets. (Before
that, Liu Ping was known for running for a seat at the national people's congress
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in 2011 without a CPC party endorsement

154

. Many people around the nation,

inspired by her spirit, followed suit.) On May 7, Liu's family was notified of her
“criminal custody＂on the indictment for subversion attempts which triggered
widespread netizen criticism and public protests. Indictment against Liu changed
several times, including“unlawful assembly＂and“amassing crowd to disturb
orders in public places＂
On December 3-6 the trio attended a second court hearing for four days in
the district court on the charge of illegal assembly. The six defense lawyers (Si
Weijiang, Yang Xuelin, Yang Jinzhu, Zhang Peihong, Zhou Ze, and Pu Zhiqiang)
claimed the trio was not guilty as what they did were routine social gathering of
friends to chat over meals, nothing out of the ordinary, let alone involving any
“illegal assembly＂. The photo posted on the web of someone holding up a
placard was also within the scope of free expression protected by the constitution,
absolutely nothing to do with illegal assembly.
Besides, during the hearing the court committed a number of breaches that
violated the defendants' rights to a fair trial. For example, in the afternoon of
December 3 the first-instance [district court] chief judge suddenly, without fur
cause, announced the hearing adjourned until the following day. Defense lawyers
were harassed when driving into the court compound. They decided to enter on
foot but were surrounded and badgered by thugs

155

. There were even reports

about group assault against lawyers.
The public have shown concerns over the authority's alleged transgression
like illegal custody of witnesses, flagrant disregards of evidence, and
stonewalling lawyers' defense. Moreover, the public are watching to see if the
verdict will prove a milestone in the New Citizens＇Movement

156

.

4.3 Other rights activists
Wang Gongquan is one of the founders of the New Citizens' Movement.
When Xu Zhiyong was arrested in July 2013, He and other activists (Mao Yushi,
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Xiao Shu, He Sanwei etc.) launched an open letter entitled“Civil Society's
petition for Xu Zhiyong＂to China's leadership demanding the release of Xu
and other activists in custody. Thousands of signatures were collected. On
September 13, Beijing police searched Wang's residence and summoned him for
allegedly“amassing crowd to disturb public orders＂and put him under criminal
custody the same evening. There were reports about Wang being tortured

157

. As

of November 29, Wang had been arraigned 92 times in 70 days. South China
Morning Post, a Hong Kong based English language daily, reported on December
5, 2013 that“Wang Gongquan, the entrepreneur arrested for supporting New
Citizens' Movement advocate Xu Zhiyong, has confessed to wrongdoing, and
promised to discontinue supporting Xu and to renounce any association with
Xu.＂There has been no independent source to verify this report.
Personal liberty of other activists has also been violated. Ding Jiaxi, a
famous rights lawyer, was taken away on April 17, followed by a formal arrest
158

and is currently held at the third detention center in Beijing . Song Guangqiang,
a post-1980s [the earliest one-child generation growing up entirely within the
reformist era] previously arrested for assisting Black Jail inmates, was formally
picked up again on July 12, 2013 for assisting Xu Zhiyong in advocating the New
Citizens' Movement. Zhao Changqing was picked up on April 17 for demanding
officials to disclose assets, now under formal arrest. Qi Yueying is currently
detained in Beijing for the same reason plus voicing against forced [eviction and]
159

demolition of people's houses. ＂
There have been reports about chastising those citizens who demanded
officials' asset disclosure. Five citizens were taken to a police station for
distributing the petition paper to participants entering the National People's
Congress. These five citizens are currently under house arrest
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. Recent media

reports indicate China is cranking up harsh sanction against activists making such
demands as asset disclosure
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with criminal offense of sedition or illegal assembly.
4.4 Conclusion
For a long time now, China's rights movement has rekindled people's
civil consciousness. Activists spread the message over internet to forge public
consensus also to call attention to various campaigns. This movement has gained
some momentum to combat the malaise in China's judicial and political systems.
In recent months Beijing has reportedly been harassing rights activists using
dubious means like house arrests, custody, arrest and indictments.

III. Overall evaluation of judicial rights in China
Combing through an entire year's worth of related reports and articles, this
author has examined China's judicial and human rights from four angles (1) law
enforcement and crime investigation (the first phase); (2) Court proceedings (the
second phase); (3) Job security for lawyers; and (4) high-profile human rights
cases. In addition to such a cross-section analysis, this author has also reviewed
the related chapter on judicial human rights in the 2012 edition for a longitudinal
comparison and come to the following conclusion.
1.

Law enforcement:
The practice of urban administration authority (Chengguan) is still plagued
by excessive use of force. However, there are signs of reforms, indicating
that the Chinese authority is aware of it and committed to dealing with
the problem. The year 2013 saw the implementation of revised Criminal
Procedure Law that incorporated substantial amendments to detention
procedures and compulsory measures. However, the ways officials handled
cases during the year -- such as the ones concerning Meikong River tragedy,
Cao Shuenli and Zheng Xiaoping -- reflect the fact that the revised statutes
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have yet to be fully implemented.
2.

Labor re-education:
The“Decision on Major Issues concerning Comprehensively Deepening
Reforms＂, proclaimed at the Third Plenary Session of the 18th Communist
Party of China (CPC) Central Committee, clearly declares the intent to
abolish the labor re-education regime. The efforts should be recognized.
However, it remains to be seen if the substitute“community corrective
system＂will pave the way for a different outcome. Moreover, censorship
over smart phones and the internet seem to be escalating.

3.

Judicial independence:
There has been criticism alleging that China's court rulings have long been
subject to influences from local CPC party machine or high-ranking judges
in a court's administrative hierarchy. The Decision has devoted substantial
discussion on this issue. Measures were proposed to push for courthouses'
financial independence and the separation of court jurisdiction versus
government administration framework.

4.

Miscarriage of justice:
The problem of wrongful conviction due to fake or faulty evidence grabbed
significant attention this year. After the Central Politics and Law Committee
issued the“Guidelines to prevent wrongful conviction＂in September, the
Supreme People's Court soon followed with“Suggestions for a mechanism
to prevent wrongful conviction＂and“Suggestions to strengthen the
judiciary and enhance judicial credibility＂to safeguard people's rights to a
fair trial.

5.

Judicial transparency:
The year of 2013 saw substantial improvement. A provisional ordinance
became effective this year to have all rulings made by the Supreme People's
Court posted on the web. In addition, High People's Court issued regulations
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to require, starting January 1 of 2014, all decisions by district courts shall
be posted on the web within seven days after the ruling, unless otherwise
stipulated.
6.

Legal aid:
The Ministry of Justice has expanded the coverage of legal aid services with
relaxed criteria on applicants＇financial means. Some time-critical financing
will be gradually incorporated into the service scope: such as job-seeking
expenses, school tuition, medical care and social security expenditure.

7.

Imposition of the death penalty:
The CPC has declared in official documents the intention to gradually
reduce the number of offenses carrying a capital punishment. The Supreme
People's Court has also made specific instructions for the trial of capital
cases.

8.

The Bo Xilai case:
Bo was arrested in 2012, and convicted in 2013 on charges of taking
bribery, corruption and abuse of official power. He was sentence to life
imprisonment. Bo Xilai's trial was web-cast to public. Yet, it remains to be
seen if such open trial will become a norm in China's courts.

9.

Demotion of Political and Law Committee:
It is unclear if the move signals a relaxation of party control over judicial
matters. In the“Decisions to strengthen reforms on several issues＂, there
was no elaboration about how to enforce the statues in the constitution. As a
result, one cannot afford to be optimistic.

10. Job security of lawyers:
Nothing has changed about the annual review system. But the year 2013
saw a record-high number of lawyers failing the review, generating waves
of public criticism. Personal safety of lawyers is also at stake. From the
cases involving Wang Quanzhang, Xu Zhiyong and the Black Jail, we can
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surmise lawyers' job security has yet to achieve the standards in the white
paper declaring imminent judicial reform by the State Council in October.
11. When it comes to sensitive political issues, be it rights movement or
national security, human rights are still not safeguarded by the current legal
framework. It seems holding on to a stable and steadfast political power is
the topmost concern on the leadership's mind.
In summary,“we have a long way to go to upgrade human rights protection
in China; the task is still daunting＂as stated in the“2012 Report on Development
of China's Human Rights Enterprise＂published by the State Council in May
2013.
(Translated by Charlene Huang;Reviewed by the Author)
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Economic and Environmental Human Rights
Chin-Tsai Liu*

Abstract
The main points analyzed in this article can be split into two sections:
the first section chiefly investigates the problems faced by the development
of economic human rights in China, and strategies to manage those problems.
The main problems explored are the arbitrary exaction of fees, the influence
of commodity prices on public life, government policies of regulation of the
property market and control of the rise of property prices, the rate of increase
in wage guidelines 工 資 指 導 線 漲 幅 , income disparities between urban and
rural residents, and the illegal requisitioning of land by local governments. The
second section investigates the problems encountered by environmental human
rights development in China. First it explores the problems of the pollution of
water resources, including the persistent worsening of pollution of the marine
environment and coastal areas, river and ground water pollution, and the pollution
of various other water sources. Secondly, it analyzes the problems of soil
pollution and how it may be managed, including the pollution of soil by heavy
metals, soil deterioration, agricultural pollution, and the reduction in surface area
of wetlands. Finally, the preliminary results of this article's research highlight the
difficulties associated with the promotion of economic and environmental human
rights in China, which stem from a lack of integration of the functions of national
environmental protection organs, the relaxation of governmental control and the
low cost of pollution, and the difficulty of overcoming the dichotomy between
economic development and environmental protection. At the same time, a
strategy for promoting economic and environmental human rights would mainly

*Chin-Tsai Liu, Assistant Professor, Department
of Public Affairs, Fo Guang University
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consist of strengthening the right of the public to participate in environmental
protection and the public right to know about environmental affairs, establishing
legal remedies and an environmental public interest litigation mechanism, and
reforming the assessment model for the performance and promotion of local
government officials.
Keywords: economic human rights, environmental human rights, green
GDP, protest action, ecological civilization construction.

I. Foreword
According to China's 2014“Economic Blue Book＂, in 2013 China's annual
GDP increased by 7.7%, maintaining the same level of growth as 2012. Annual
GDP is predicted to grow by around 7.5% in 2014. Clearly,“making progress
while ensuring stability＂has become the keynote of China's future economic
development. In fact, from 2011 to 2030, China's potential rate of growth will
present a continuously falling trend, with the growth interval of 7.8%-8.7%
falling to 5.4%-6.3%.

1

The special focus of the Central Economic Working

Conference, convened in December 2013, was“housing reform in regulation＂
in order to create space for reform. It emphasized the importance of“expanding
consumer demand＂for“expanding domestic demand＂, demonstrating that
“expanding domestic demand and stimulating consumption＂remains the
guiding direction of economic development.
The conference simultaneously emphasized the need to“work hard to
increase residents' ability to consume and raise middle- to low-income levels.＂
2

The connotations of“stable growth＂are no longer limited to speeding up

economic growth, but must also include housing, income, commodity prices,
residents' employment, and“bottom-line management＂in many spheres.
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At the same time, theorizing about China's environmental deterioration
has not yet brought about an effective solution.

4

Indeed, this reveals that there

may exist a relationship of mutual substitution between the development of the
economic and environmental rights of the Chinese public; which is to say, in
order to enjoy the surplus fruit of economic development, Chinese people must
also face the serious cost of pollution.
During the period of 2012-2015, the Chinese government will implement
the Twelfth Five-Year Plan for National Economic and Social Development.
This is not only a crucial period for deepening reform and opening up and for
accelerating the transformation of China's mode of economic development; it is
also an important period for strengthening the development of human rights. On
this basis, the Chinese government drafted the National Human Rights Action
Plan (2012-2015, abbreviated to“the Action Plan＂), which asserts the necessity
of comprehensively guaranteeing economic, social, cultural, and environmental
rights, and in accordance with the law, effectively guarantee civil and political
rights.

5

As can be seen, economic and environmental rights have both been

incorporated into the construction of human rights in China. In the white paper
Progress in China's Human Rights in 2012, Chapter V,“Protection of Human
Rights in Ecological Progress＂, points out that in the face of grim trends of
increasing limitations on natural resources, serious environmental pollution, and
the deterioration of ecosystems,“ecological civilization construction＂should be
regarded as the most important factor in building a“beautiful China＂in which
citizens' environmental rights can be realistically guaranteed.
On the whole, environmental rights refer to a citizen's right to be able to
demand that the environment and natural resources of their place of residence
possess basic ecological functions. These rights include four main aspects.
Firstly: the right to enjoy a good environment; that is, citizens have the right
to demand a good (defined as healthy, safe, and comfortable) environment.
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Secondly: the right of citizens to refuse a deteriorated environment (defined by
water pollution, noise pollution, or a damaged natural landscape). Thirdly: the
right to know about the environment; that is, citizens have the right to know about
the condition of their environment's natural resources and ecology. Fourthly: the
right to participate in environmental activities; that is, citizens have the right to
participate in environmental protection activities. The term“environmental＂in
environmental rights mainly refers to the natural environment in which human
beings live.
According to the stipulations of China's Environmental Protection
Law (1989),“environment＂refers to“the total body of all natural elements
and artificially transformed natural elements affecting human existence and
development, which includes the atmosphere, water, seas, land, minerals, forests,
grasslands, wildlife, natural and human remains, nature reserves, historic sites
and scenic spots, and urban and rural areas.＂(Article 2).

6

In order to present

a more focused discussion of environmental topics, this article's analysis will
concentrate on atmospheric, water, and soil pollution.
The International Covenant on Economic, Social, and Cultural Rights,
passed in 1966, states that“The State Parties to the present Covenant recognize
the right of everyone to an adequate standard of living for himself and his
family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions＂(Article 11) and“recognize the right of
everyone to the enjoyment of the highest attainable standard of physical and
mental health＂(Article 12). The International Covenant on Civil and Political
Rights, passed at the same time, also stipulates:“All peoples may, for their own
ends, freely dispose of their natural wealth and resources without prejudice to
any obligations arising out of international economic co-operation, based upon
the principle of mutual benefit, and international law＂(Article 1).
This article clearly indicates that individuals can only freely dispose of
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their natural resources in circumstances that do not impede other people and
other countries. The first article of the 1972 Declaration of the United Nations
Conference on the Human Environment specifically addresses this:“Man has
the fundamental right to freedom, equality and adequate conditions of life, in
an environment of a quality that permits a life of dignity and well-being, and he
bears a solemn responsibility to protect and improve the environment for present
and future generations.＂The 1982 United Nations World Charter for Nature and
the 1992 United Nations Rio Declaration on Environment and Development both
repeatedly refer to the importance of protecting the environment and ecology and
of safeguarding the sustainability of human existence. These pronouncements
prompted countries around the world to affirm environmental rights, whether
by constitutional means, or basic environmental protection laws, and began the
judicial practice of environmental rights.

7

In recent years, the Chinese government has worked actively to
promote bodies of law related to environmental protection, which are already
relatively comprehensive. These laws relate to the prevention and treatment
of pollution as well as the protection of natural resources, nature preserves,
and biodiversity. Since 2010, the policies of the Twelfth Five-Year Plan for
National Environmental Protection and the Twelfth Five-Year Plan for Energy
Conservation and Emissions Reduction have been formulated; the administrative
regulations of the Water and Soil Conservation Law and the Ambient Air Quality
Standard have been revised, and the Regulation on the Administration of Ozone
Depleting Substances has been promulgated.
These developments would appear to strengthen citizens' environmental
rights and interests and construct a legal standard for a national ecological
civilization. Simultaneously, financial investment in the sphere of environmental
protection is continuously expanding. During the period of the eleventh five-year
plans, the amount of national financial investment in environmental protection
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was 3.71 times more than that of the tenth five-year plan period. In 2012, national
financial investment in environmental protection was 293.2 billion RMB, a
51.6% increase on the amount invested in 2009.

8

Nevertheless, in the relationship between environmental protection and
economic development, there seems to exist a dichotomy that is difficult to
collapse. For a long time, China's government, eager to see immediate results,
has adopted the“Forging Ahead Strategy＂as an economic development model,
which has already resulted in a level of environmental pollution that is difficult
to manage. Serious environmental pollution frequently causes major cities to
be enveloped in smog throughout the year, and rivers to be polluted by human
or industrial waste. In the process of industrialization, soil has been polluted by
heavy metals, so much so that“cancer villages＂have emerged in many places.
Despite the trend towards the gradual improvement of China's bodies of
environmental law, there is still a lack of strict and effective laws to prevent the
increasing deterioration of the environment. This has resulted in a steady increase
in public incidents of protest action. In other words, while China's economy
has maintained its high-speed growth, the environment has already met with
severe destruction and sacrifice. This is especially true of the pollution of the
atmosphere, water, and soil, which poses a serious threat to human livelihoods
and health.
China's government enthusiastically claims that it is continuously
strengthening its environmental legislation, and that the problem of
environmental pollution is currently being effectively controlled and addressed.
Within the government, however, given the aim of economic growth, there exists
a widespread phenomenon of“having a law but not following it, not strictly
enforcing the law, and not investigating violations of the law＂with regards to
environmental protection. There is still a long way to go in the treatment of
environmental protection, which continues to represent a heavy burden.

©

2013 by Taiwan Foundation for Democracy

Economic and Environmental Rights 161

China frequently sees mass public incidents ignited by problems relating
to environmental protection.

9

The major reason for this is that the public

is unable to utilize regular legal channels to solve such problems. The main
causes are conflicts over the requisitioning of land and demolition of buildings,
conflicts over environmental pollution, and physical labor disputes. Almost
80% of protests touch upon environmental and economic rights, showing that
the coexistence of economic growth and environmental pollution has caused
repeated outbreaks of social unrest, and the sudden rise of a movement to protect
civil rights.

10

According to the list published by the Ministry of Environmental Protection
of reported incidents relating to environmental protection in 2013, in July alone,
179 reported incidents were handled, a 20% increase on the previous month. Of
those incidents, the greatest number occurred in Hebei (22 incidents), Shandong
(22 incidents), and Jiangsu (19 incidents) provinces, which are also the provinces
that are at the forefront of China's economic development. The investigations
of the various local departments of environmental protection revealed that 155
incidents involved problems of the violation of environmental law (87% of the
total number of cases handled), and in the other 24 the underlying reason for
the public's reporting was not yet known. Of the cases involving the problem
of pollution, 101, or 65%, concerned atmospheric pollution; 31 concerned
water pollution; 28 concerned noise pollution; 6 concerned solid waste, and 49
involved the examination and approval of projects. On these grounds, it can be
inferred that a relatively high proportion of incidents concern atmospheric and
water pollution.

11

The main points analyzed by this article can be divided into two sections.
The first section mainly investigates the problems associated with the
development of economic human rights in China. Firstly, it investigates the
problem of the arbitrary exaction of fees, including local governments' use of
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the annual inspection of businesses to arbitrarily exact fees and the widespread
arbitrary collection of fees by educational institutions, financial institutions,
and by public service providers. This economy of fines has become a method of
income creation at the local level, and in the absence of market regulation, has
evolved into a consumption trap. Secondly, this section investigates the problem
of how commodity price levels influence public life. Thirdly, it analyses the
problems associated with the government's policy of regulation and control of the
property market, and its control of rising property prices. Fourthly, it addresses
the problem of the rate of increase of wage guidelines. Fifthly, it investigates the
problem of the income disparity between urban and rural residents. Sixthly, it
addresses the problem of local governments illegally requisitioning land.
The second section mainly investigates the problems associated with
protecting environmental human rights in China. Firstly, it investigates the
problem of the pollution of water resources, including the worsening pollution
of the marine environment and coastal areas, the serious pollution of rivers and
ground water, and the pollution of various kinds of water resources. Next, it
analyzes the problem of soil pollution and how it may be managed, including the
pollution of soil by heavy metals, soil deterioration, agricultural pollution, and
the reduction in surface area of wetlands.
The preliminary results of this article's research highlight the difficulties
associated with the promotion of economic and environmental human rights
in China, which stem from a lack of integration of the functions of national
environmental protection organs, the relaxation of governmental control and the
low cost of pollution, and the difficulty of overcoming the dichotomy between
economic development and environmental protection. At the same time, a
strategy for promoting economic and environmental human rights would mainly
consist of strengthening the right of the public to participate in environmental
protection and its right to know about environmental affairs, establishing
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legal remedies and an environmental public interest litigation mechanism, and
reforming the assessment model for the performance and promotion of local
government officials to bring it into line with green GDP standards.

II. Economic human rights developments and dilemmas
1. Arbitrary fees are widespread
(A) Local government use of the annual business inspection: More than
a few local governments take advantage of the mandatory annual inspection of
businesses to collect“bundled fees＂. They typically demand a few hundred
RMB from each independent contractor and over 1,000 RMB from each private
enterprise.
Businesses must submit to checks and meetings covering every item under
the sun during the annual examination. Sanitation and account inspections,
signups for network and association memberships, newspaper orders, engagement
in training exercises, participation in seminars, and so forth are commonly
required in order to pass muster. On the surface, the company is handing over
these large fees to community organizations and intermediary service institutions,
but behind these payments the shadows of local government agencies can be
faintly distinguished.
For example, during business registrations and annual inspections
association fees are collected at the local administration for industry and
commerce. If a large vehicle breaks down on the road, a sky-high price of
10,000 RMB is charged for the towing, and the towing company is chosen by
the transportation authority. Every contractor who participates in a mandatory
seminar is charged a high conference fee; the conference notices are issued as
documents by governments. Because businesses are apprehensive about the tight
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relationship between agencies and firms receiving this money, they cannot afford
to refuse paying any fee lightly.

12

(B) Education costs: in mid-June, the PRC's Ministry of Education sent 10
inspection teams to scrutinize“admissions hooks＂, or fees which students must
pay to keep their admissions into schools of their choice; donations to the school;
and other illegal fee collections in all their forms.

13

That same month, Hainan Province put forward an action plan focused on
remediating the arbitrary collection of fees by schools. It intends to firmly clamp
down on the phenomenon of lessons meant for the classroom instead being
taught in extracurricular supplementary classes. Some public school teachers are
teaching makeup classes while working part-time at remedial institutions, and
certain schools are organizing collective remedial courses for which they charge
arbitrary fees.
Any primary school that is found to be guilty of such actions may not
be officially labeled a“standardized school＂or“first-class school＂; those
offenders which previously had such titles will be stripped of them. In turn,
officials will recommend to the competent authorities that principals and other
relevant officials be investigated to determine their culpability.

14

In July, Chongqing City opened a special investigation into issues such
as primary school teachers holding abnormal classes and charging arbitrary
remedial course fees to make up for them; arbitrary school-choice fees by schools
of compulsory education; and arbitrary admissions. The inspectors processed 56
accusations of inappropriate fees and admissions and investigated 40 teachers for
inappropriately taking fees for remedial classes during summer vacation as well
as 3 compulsory education schools for charging school-choice fees that totaled
9.52 million RMB.

15

(C) Financial institutions: From 2003 to 2010, the number of items for
which banks charged fees multiplied 10 times, from 300 to about 3000. There
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are numerous tell-tale signs of banks overcharging their customers. Some have
sent false notifications. Card fee tables are nowhere to be found on several banks'
websites. Others can be uncovered but only after great pains and significant
effort. And even when standards are posted, they are not the“final standards＂,
which may be different for every branch.

16

In November 2013, the Agricultural Bank of China's Beijing branch
announced that beginning December 1, it would charge every account 2 RMB
per month for its personal notification service. At that point, all the Big Four
national banks were charging money for SMS notifications. The bank always has
the last word when it comes to its own fees in China, chiefly because it holds a
monopolistic position in its own market. Therefore, many citizens believe that
banking reform should be intensified by breaking these monopolies, lowering the
threshold for entry into the banking market, and using a competitive system to
force banks to offer excellent services for low prices or even for free.

17

(D) Public services: (1) Copying: The Jiangxi Province Yichun City
Intermediate People's Court charges 3 RMB for each copy of a dossier, well
above market price. In the intermediate people's courts of Harbin, Wuhan, and
Nanchang, 0.5 RMB is charged per page; the market price for the same service
is 0.2 RMB per page in Harbin, for instance. Hospitals, high schools, libraries,
archives, and administrative agencies are among the many public service
agencies where this problem has been discovered.

18

(2) Parking: Guangzhou city parks are guilty of the same kind of abuse.
Though they are public parking lots which are outsourced to private operators,
their fee should agree with the standard set by the pricing bureau: 2 RMB per
hour. Instead, they charge 3 to 5 RMB hourly.

19

(3) Marriage registration: In Gong'an County, Hubei Province, many
newlyweds are“demanded＂to make vows while registering for marriage licenses
and pay a 198 RMB“vow fee＂. These service fees may have already added up
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to 400,000 RMB in revenue. In principle, public services should be convenient
for citizens. Privately established fees may be profit chains between government
agencies and businesses or may be results of corrupt individual behavior.

20

(4) Medical services: In January, an expecting mother of twins in Qingdao
City, Shandong Province was charged double the price for her checkup at the
hospital. Provincial law stipulates that medical fees for expecting mothers of
twins must be equal to the fees for those expecting a single child. The hospital
decided unilaterally to double its prices for twins, however, without consulting
the pricing bureau.

21

In Chongqing City in April, it was revealed that five private hospitals had
been found by investigators to be guilty of illegalities such as double-charging,
unilaterally establishing projects for which to charge fees, charging more than the
standard prices, going over the highest allowable price for services, and selling
goods like drugs and medical supplies at high margins. Their earnings from these
scams, over 800,000 RMB, were confiscated.

22

(E) Penalty economy becomes local government revenue pipeline: Each
local government stipulates that citizens should voluntarily plant trees and pay
“green＂fees to make their environments greener. However, the standard
for collective the green fee is different for every major city. It is 25 RMB in
Zhengzhou, 20 RMB in Shenyang, 13 RMB in Nanjing, 12 RMB in Wuhan, 10
RMB in Guangzhou, and 10 RMB in Chongqing, for instance.
In actuality, the State Council's“Implementation Measures for Carrying Out
a Nationwide Voluntary Tree-planting Campaign＂never describe the green fee
as mandatory or the collection of the fee as a national standard. However, some
local governments have expanded these measures to attribute to themselves the
responsibility of collecting the green fee and even of fining those who fail to pay
it. Such acts are all inappropriate.
Article 26, Paragraph 2 provides for national organizations and the
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encouragement of tree-planting and afforestation as well as forest protection.
Tree-planting and afforestation shall be funded by the national government, not
the public. Therefore, forcing citizens to plant trees or pay the green fee is a
violation of the Constitution. Such an action would undoubtedly violate citizens＇
rights to private property. Local governments are merely using greening as a
front for creating new fees and fattening the public coffers using the“penalty
economy＂.

23

(F) Lack of industry standards leads consumers into trap: (1) Arbitrary
appliance repair charges: Consumers abhor the home appliance repair business,
which is awash with unreasonable billing. In June 2013 in Beijing, China
Unicom checked 172 appliance repair operators' service calls; Baidu wiped out
1,500 fake appliance repair websites. Additionally, the company rejected or took
offline for processing the advertising requests of 214 unqualified appliance repair
companies.
Based on the demands of the China National Household Electric Appliances
Service Association, appliance repair operators must display a list of the prices
for each of their services in a clearly visible location in their shops. Moreover,
when a repairperson visits a home to render services, he or she must bring and
take the initiative to show to the customer a price manual before beginning
work.

24

(2) Tourism spending traps: The“photo trap＂is a new addition to the litany
of spending traps of which tourists must take heed. People use every means
available to ask to take a photo of a traveler, then force him or her to pay a“photo
fee＂or“framing fee＂. This hard selling, with prices for services not stated until
they are charged, disturbs the order of the market and is illegal. Even so, due to
mismanagement of scenic areas and the fabrication of excuses for fees, these
miscreants are not severely punished. Because the cost for the crime is low, it is
perpetrated again and again.

25

© 2013 by Taiwan Foundation for Democracy

168 China Human Rights Report 2013

2. Rising prices difficult for the public to stand
China's economy is undergoing a transition from rapid growth to steady
growth. Economic transformation and increased market competition are
contributing to keeping prices steady. However, given the many challenges, such
as its giant currency reserves, the investment impulses of local government,
the relatively great pressure of food price inflation, and the rather high risk of
imported inflation, China's price situation is still relatively grim.
In particular, the rising costs of essential elements push capital costs and
thus the prices of goods higher. Prices for resources such as wages, land, water
as well as raw materials are the chief factors in capital costs for enterprises'
production. From 2002 to 2011, the average wage provided by an urban employer
rose 237%, from 12,373 RMB to 41,799 RMB; the industrial producer price
index jumped 70%; construction and installation projects became 52% costlier;
and the fixed-asset investment price rose 35.8%. Undoubtedly, the higher costs
of essential elements and the rising cost of capital also placed rising pressure on
commodity prices.

26

In 2013, commodity prices stepped up to new levels as the Consumer Price
Index (CPI) growth rate reached the 3% to 3.5% range.

27

For the first 10 months,

the average CPI was 2.3 in Jiangsu and 2.6% nationwide, maintaining a“safe
distance＂from the inflation-control target of 3.5%. However, the CPI continued
to heat up after that. Over the first ten months of the year, the CPIs for Jiangsu
and the nation rose an average of one-tenth a percentage point per month. By
November, inflation was in an up-cycle, with the CPI growth rate breaking 3%
for both Jiangsu and the nation. It was an eight-month high for China and a new
modern record for Jiangsu.

28

In the second quarter of 2013, the People's Bank of China sent a
questionnaire to 20,000 urban households asking for their feelings about
commodity prices. The number who were satisfied was 21.8%, 1.8 percentage
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points more than in the previous quarter and above the average over the previous
two years. Meanwhile, 59.1% of residents stated they believe commodity prices
are high and hard to take, 3 percentage points less than the quarter before.
The price expectation index was 66.8%, even with the number for the
previous quarter. Of respondents, 36.8% expected prices to rise the next quarter;
51.8% thought they would decline basically stay the same, and 11.4% were
undecided. This shows that most Chinese find prices hard to handle, though the
number had decreased slightly compared to the last polling period.

29

In the questionnaire for the third quarter of 2013, the number of people
satisfied with prices had dropped 0.4 percentage points to 21.4%, and the price
expectation index rose 3.7 percentage points to 70.5%.

30

3. Success of central government restraint of housing prices
limited
According to the China Index Research Institute, in December 2012 the
average price of new housing in the nation's 100 largest cities was 0.03% higher
than in December 2011 and had dropped for eight consecutive months. Among
the 100, housing had become more expensive in 57 that month and less so in 43.
The central government's housing price control measures remained relatively
strong in 2013; the Central Economic Work Conference emphasized that it would
persist in applying controls to ease the price of housing and suppress excessively
fast price jumps. Hence, the frequency of big ups and downs in the housing
market is not high. Basically, the rising price of housing is a fact; the average
home price overall had risen for seven consecutive months through December
2012, and in certain cities big landowners had returned. However, industry
figures expected a steady rise, not a drastic rise, in the prices of homes.

31

The data confirms that housing prices are rising all over the country, China's
National Bureau of Statistics (NBS) announced in November 2013. Of the 70
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large and medium-sized cities surveyed, 69 had seen their housing prices rise
year-on-year (YOY) and 65 had higher prices than in the previous measuring
period. Housing reached its highest rate since the five policies and measures to
further regulate the real estate market took effect at the beginning of the year.
Faced with the mysterious cycle of prices rising the more the market is adjusted,
the Third Plenary Session of the 18th Central Committee of the Republic of
China put forward the proposal of returning the regulation scheme to free-market
principles and instead improving the land supply and reforming property taxes to
restrain prices.

32

The key to lowering property prices is property market supply and demand.
The supply of available land is the market indicator of potential property supply,
and it directly influences the market supply of property for the coming half-year
to year. Hence, ensuring future property supply contributes to stabilizing market
expectations. In January 2013, close to 70% of the land supplied by the city
of Beijing was released by tender, which is interpreted as a way to prevent big
landlords from increasing their holdings through successful bidding.

33

Data released by the NBS shows that from January to May 2013, China's
real estate development companies purchased roughly 117,560,000 square
meters of land, 13.1% less than in January to May 2012. By comparison, these
companies' land purchases for January to April of 2013 were 9.6% less than for
January to April 2012, indicating the YOY disparity in May 2013 was especially
significant. In comparison to the past industry pattern of taking land and moving
outward, since 2013 the trend has been in the other direction, with real estate
companies acquiring land in first-tier and other major cities.

34

Hence, the

nation's overall land prices are rising.
Real estate prices rose by an average of 9.68% YOY in the top 10 cities in
May 2013. It was the seventh consecutive month of growth, and 1.79 percentage
points above the YOY growth rate for the previous month. Among the top 10,
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Guangzhou, Beijing, and Shenzhen all saw their real estate values rise by more
than 10% YOY, and the average price for second-hand real estate in the top 10's
chief urban areas rose 20% YOY. The land market continued warming up that
May, and in places like Beijing, Shanghai, and Changsha“land kings＂frequently
appeared or high-profit deals took place.
Half a year later, the NSB announced the results for the first 10 months of
2013 and said that the average price of a new home in 69 of the 70 largest cities
rose in October; the lone exception was Wenzhou, Zhejiang, where it declined
1.5%. A total of 21 cities saw at least 10% YOY growth in new housing prices
for October, and Beijing, Shanghai, Guangzhou, and Shenzhen all broke 20%.

35

Even though some cities' new properties were constrained by restraint measures
like the five policies and measures to further regulate the real estate market and
price caps, the prices for most have risen steadily regardless. With land prices
rising, the supply in popular cities is still insufficient. With monetary policy
expected to relax, the expectation that real estate prices will continue to rise is
still strong.

36

Even though the degree of the rise of the monthly real estate price indicator
has narrowed, under the leadership of the top-tier cities YOY jumps in housing
prices are still relatively high. With the national land market heating up again
in May, the expectation of price increases persists. Because there has not
enough effort from region to region on enforcement rules of the five real estate
policies and measures, judging by the strength of the control measures taken
by the majority of cities, the probability of real estate prices skyrocketing has
decreased.

37

One thing particularly worthy of attention in the report is that to restrain
real estate prices from rising too quickly, the Guangzhou Municipal Land
Resources and Housing Administrative Bureau adopted administrative
intervention measures restricting contract signings and forward purchasing, yet
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their implementation failed to change the public's expectations that housing
prices would rise. Hence the city failed to stem the tide of rising prices, and the
YOY rise of the city's property market was even higher than the national big-city
average for five consecutive months.

38

Guangzhou's property market began to soar past the rational range and into
the high-price era in 2011. According to the United Nations and the World Bank,
the standard for house-price-to-income is 4 to 6; that is, the ratio of the median
house price to the median annual household income should be 4:1 to 6:1. From
2001 to 2005, the ratio for Guangzhou was under 6, but in 2006 it rose to 7 and
by 2011 it was already 9.602.

39

The People's Bank has announced that according to its household
questionnaire for the second quarter of 2013, 66.7% of residents believe the
current price of housing is high and difficult to stand. This was 1.3 percentage
points less than the previous quarter and 9 percentage points below the record set
in the third quarter of 2011. Meanwhile, 31% of residents thought housing prices
were acceptable, and 2.3% were satisfied with them. As for expectations, 34.1%
of residents thought the housing market would rise the next quarter; 45.3%
expected no change; and 7.3% thought prices would fall.

40

Real estate prices

were definitely rising at that time, especially in the first-tier cities, which could
affect rent and other fields in turn, raising cost pressure across the board.

41

In order to hold prices back, first-tier cities like Beijing, Shanghai, and
Shenzhen have introduced their own market constraints. They have raised the
minimum down payment for second mortgages to 70% of the value of the
mortgage; many local banks' mortgage approval conditions have become stricter;
and discounts on the interest rate for first mortgages have been canceled, for
instance. Certain banks in some cities have even temporarily stopped granting
mortgages to individuals.
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On November 8, 2013, Shanghai promulgated“Measures to More Strictly
Implement National Property Market Regulation Policies＂(hereafter referred to
as the 7 Shanghai articles) in order to stem the tide of rising property costs in the
city. In fact, a number of first-tier cities, like Shenzhen and Beijing, have already
promulgated similar measures of their own (called the 8 Shenzhen articles
and 7 Beijing articles, respectively). What attracted the most attention in the 7
Shanghai articles was the escalation of restrictions on purchases and mortgages.
One purchasing restriction increases the minimum number of years an aspiring
buyer must have paid taxes in Shanghai prior to the day he or she is capable of
buying the property from one of the previous two years to two of the previous
three.

43

The minimum down payment on a second mortgage was lifted from 60%

to 70%.
On November 18, 2013, Guangzhou City released the“Guangzhou City
Government Opinion on Improving the Regulation and Control of the Real
Estate Market＂(the 6 Guangzhou articles for short) which stipulated that those
without household registration in the city must have paid taxes there for at least
three of the previous five years to buy property. It also raised the minimum down
payment for a second mortgage to 70% of the mortgage's total value.

44

Overall, no matter whether it is the national government, Shenzhen, Beijing,
or Shanghai, most articles to restrain property prices are centered on limiting
purchases and mortgages and attacking speculative investment in property.
They are unable to solve the fundamental problem of supply; hence the cause of
rising prices persists, and the overall upsurge of the market is still plain as day.

45

Even though governments like Beijing, Shanghai, Guangzhou, and Shenzhen
have increased their administrative controls over the property market to varying
degrees, they still have not been able to get a grip on property prices through
such measures.

46
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4. The problem of the rate of increase of wage guidelines
Since 2008, China's national minimum wage has risen by an average of
12.6% annually. According to the Provisions on Minimum Wages, every region's
minimum wage must be adjusted at least once every two years. In 2011, 24
provinces adjusted their minimum wage standards, with 25 provinces following
suit in 2012; the average increase was 20.2%. In 2012, 23 provinces issued
wage increase guidelines, with an overall average increase of around 14%. As of
September 2013, 14 provincial-level governments had released corporate wage
increase guidelines that year. Of these, Gansu Province raised its standard the
highest, at 17%, and Guangdong Province the lowest, at 10.5%. Among the 14
regions, all also set maximum increase levels aside from Fujian, with Shandong
the highest, capping increases at 22%, and Shanghai and Guangdong the lowest
at 16%. The minimum increase floor was moved the highest by Gansu, Sichuan,
and Jilin at 7%, and the lowest by Ningxia at 0%.

47

The Chinese government has emphasized the need to improve the corporate
wage system, with an emphasis on an improvement in labor market wage
guidelines and industry labor cost information guidelines, a speeding up of
corporate remuneration surveys and the information broadcast system, and
the investigation of key industry wage guidelines. At the same time, there is a
need for expanding the coverage of collective bargaining over wages and the
construction of a system for regular wage increases. The establishment of a
minimum wage evaluation system in order to firmly adjust overall wage floor
standards has been explored.

48

The governments of Henan, Shaanxi, Zhejiang and Beijing all raised their
minimum wage standards again on the first of January 2013. After the raise,
the minimum wages was set at 1,240 RMB per month in certain administrative
regions of Henan, at 1,150 RMB per month in Shaanxi, at 1,470 RMB per month
in Zhejiang, and at 1,400 RMB in Beijing (up from 1,260 RMB per month there).
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In 2013, Beijing established a corporate wage guideline setting the average
annual wage increase for full-time workers at 12%, the highest since 2010.
The maximum wage increase was set at 16.5% annually. At the same time, it
issued a regulation that any corporation that does not increase full-time wages is
prohibited from increasing the pay of its management.

49

Dongguan City of Guangdong Province released 2013 corporate wage
adjustment guidelines calling for an annual increase of 10.5%, with an upper
ceiling of 16% and a floor of 4%. The 10.5% increase is a guideline and not
a strict requirement, and as such many corporations and employees feel these
guidelines are unclear and vague.

50

In August 2013, the average full-time wage for workers in the Suzhou
Industrial Park was 3,961 RMB per month, a year-on-year increase of 13.8%.
From January until August of 2013, the basic wage for all workers was increased
by 8.1%, meaning that a full-year increase of up to 10.5% is possible, which
would be higher than the issued“[Wage] Growth Standards＂of 10% in the
“Advice on Guidelines＂report by 0.5 percentage points.

51

In essence, in order to deal with the phenomenon of unequal income
distribution, it must not be assumed that simply raising wages will be enough
to achieve one's goal. If the government uses administrative measures to raise
wages, that may actually further widen the wage gap between certain groups
of people. Currently, the urban-rural, regional and industry wage differentials
remain largest, with some industries featuring compensation that is obviously far
above the average wage levels.
The Chinese people hope to deal with the inequitable factors that are
currently causing the large wage gap, and to ensure that labor, capital, technology
and management are compensated for their contribution to production in a fair
and equitable way. If the Chinese government wishes to resolve the“unequal
compensation＂issue, the key lies in breaking down monopolies and reducing the
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gaps between different industries and employees, and in ensuring that workers'＇
legal cash and asset-based compensation are made the central theme; in addition,
during the process of distribution of compensation, the ability of those with
influence to affect the process must be restricted, and the interplay between
power and money stopped.

52

5. The urban-rural wage gap problem
According to China's NSB, the national wage gap expanded every year in
the period from 2000 to 2008. The Gini coefficient grew over that time from 0.44
to more than 0.49. In the past few years, a small decrease in the wage gap has
begun, as the national Gini coefficient fell from 0.491 in 2008 to 0.474 in 2012.
The wage gap in rural areas has begun to grow less quickly, and in the last two
years even begun to shrink slightly. In urban areas, however, the wage gap has
continued to expand, and with it the national income disparity has grown to the
highest level seen in 50 years.

53

In particular, rural incomes have continued to grow, with 2012 representing
“nine years of continued increase＂; rural incomes are estimated to have
reached an average of 7,800 RMB annually, an increase from 2003 of more than
5,000 RMB and an average annual nominal increase of 13%. Especially since
2009, the rate of increase in rural incomes has outpaced that of urban residents,
leading to a gradual lessening of the urban-rural income gap. From 2010, the
average per capita income growth of rural residents has outpaced that of urban
residents for three years in a row, though from 2000 to 2009, the gap had grown
considerably, with urban residents earning 2.78 times as much as their rural
counterparts in 2000 and rising to 3.33 times in 2009, when the figure peaked.
To a certain degree, a multiple greater than three reflects a basic fact about the
urban-rural divide.

54

The annual urban-rural wage gap fell from 3.23:1 in 2012. That year,
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national urban resident annual disposable income averaged 24,565 RMB per
person, with rural resident disposable income at 7,917 RMB for a ratio of 3.10:1,
the lowest in ten years.

55

Urban resident incomes have grown faster than overall GDP, and rural
resident incomes have grown even faster than their urban counterparts, satisfying
the demands of the Communist Party that the country“work hard to ensure that
personal income grows along with overall economic development＂and“Increase
the share of national income that goes to [rural] residents.＂

56

In the first three quarters of 2012, rural resident cash incomes grew by
12.3%, exceeding the growth in urban resident disposable income by 2.5
percentage points. Essentially, this level of growth means that attaining the goal
of doubling rural resident incomes should not be excessively difficult. From 2005
to 2011, rural average per capita incomes grew from 3,255 RMB to 6,977 RMB,
with time to doubling being six years.
There is hope of achieving the goal of doubling rural incomes again by
2020, though a drop in the rate of increase would increase the difficulty of this.
The 18th CPC National Congress issued a goal of doubling urban and rural
incomes from their 2010 levels by the year 2020, meaning that average rural
per capita real incomes need to grow by around 7% annually in that time frame.
Although rural incomes have continued to grow at a fast rate, the rate of increase
in the annual growth has already started to show signs of slowing. In the first
three quarters of 2013, rural per capita real incomes reached 7,627 RMB, a
growth rate of 9.6% after accounting for changes in prices, and a drop of 2.7
percentage points from 2012 and 4.0 percentage points from 2011.
Chief among the reasons for this was a rise in the cost of agricultural capital
costs and a fall in the market prices of many agricultural goods, leading to a large
drop in growth in the area of family-run business income. As a result, the goal of
doubling rural incomes now faces a strong challenge.

57
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However, it is estimated that whole-year rural incomes will continue to show
relatively fast growth, with per-capita income likely achieving growth of greater
than the 7.5% goal, which remains faster than the growth in urban incomes. The
real difficulty lies in shrinking the gap between urban and rural incomes, as even
though the comparative gap has shown some decline, on an absolute level the
gap continues to grow larger. In sum, the trend towards a decline in the urbanrural income gap remains unstable.

58

The Chinese government has already made a reduction in the urban-rural
income gap a core part of the pursuit of a prosperous society, with the reports
from the 18th CPC National Congress designating an overall increase in the
living standards of the country as a key mission, including the shrinking of the
income gap, continued expansion of the middle class, and a large reduction in the
number of those in need of poverty assistance.
Reducing the urban-rural income gap is a key path to increasing domestic
consumer demand; currently, urban residents spend more than three times as
much as rural residents. Thus the success of the plan to raise domestic consumer
demand depends in large part on continuing to grow rural incomes. From now
until 2020, China is facing the“middle income trap＂period, and must shrink
the urban-rural gap in order to safely pass through it and place economic
development on a new platform.

59

Considering this, it is clear that China must increase fiscal investments
in this area, as it did through the central government“three agricultural＂
expenditures of 4.47 trillion RMB over the period from 2007 to 2012, which
had an average annual increase of 23.5%. At the same time, the government is
establishing a complete grain-growers＇assistance system and key crop area
compensation systems, gradually raising compensation standards and coverage
year by year, leading to an increase in the amount of disbursed compensation
funds from 63.9 billion RMB in 2007 to 192.3 billion RMB in 2012.
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6. Illegal requisitioning of land by local governments
According to Ministry of Land and Resources statistics, at the end of 2011
there was a total of 1.82476 billion mu of protected agricultural land nationally,
a drop of 124 million mu from 1997, when there was 1.949 billion. That
amounts to 1.35 mu per capita, less than half of the world average. Furthermore,
nearly 70% of that land is of only low to medium yield. The area of land under
cultivation is related to safe operation of the grain supply system, and with
increasing urbanization over the last few years there has been corresponding
growth in the demand for new land, causing losses that are bringing the system
close to the“red line of 1.8 billion mu of land under cultivation＂.
It is now even harder to protect the overall amount of land under cultivation
as difficulties arising from the need for land to be used in developments squeezes
farmland from both urban and rural areas, and likewise encourages illegal use
of farmlands. The crop land protection system must be steadfastly administered
to the strictest degree in order to protect the foundation of grain security and to
encourage environmentally-friendly development.

61

The government's 2013“Society Blue Paper＂pointed out that the number
of mass incidents that occur every year due to various societal conflicts in China
totals at least in the tens of thousands and potentially more than a hundred
thousand. Of these incidents, incidents started in response to the confiscation
of land and forced relocation accounted for“about one half＂of the total. Local
governments usually buy land from rural residents at a low price, reselling it at
many times the price (even dozens of times the price) to corporate developers.
In 2011, government income from reselling land reached a high of 3.15
trillion RMB; and in 2012, the income in 300 cities from reselling land reached
1.95043 trillion RMB, a YOY drop of 13%.
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In the first 11 months of 2013,

income from land sales in those 300 cities reached 2.7 trillion RMB, an increase
of 62.65% from the same period in 2012.
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In reality,“public financing via
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land sales＂has already become a key source of income supporting government
expenditures, and in some cases makes up half or more of a local government's
budget, with a national average of around 30-40%.

64

This has led to local governments, in response to fiscal pressure, greatly
increasing the use of“public interest＂land confiscation in which the funds made
available for compensation of previous owners are not sufficient, often leading
to protests by the affected rural residents over their loss of rights. Even just in
the period from 2008 to 2011, the compensation standard for seizure of land rose
by more than 30%, most of which was used to pay for relocation and assistance
to the affected rural residents, to a total of 3.5 trillion RMB, 25 million of which
was put into social guarantee funds for the rural residents. What's more, the
drawbacks of relying almost solely on one-time relocation compensation are
becoming more and more evident.
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In recognition of this, the State Council in December 2012 submitted a
draft piece of legislation to the Standing Committee Session of the National
People's Congress which eliminates from the 47th article of the existing land
confiscation law the requirement to provide compensation according to the
previous usage of the land, and also the upper limit of compensation of 30 times
its nominal previous value. These changes establish in law the principle of“fair
compensation＂, but precisely how total compensation should be calculated has
not been clearly described. The reports from the 18th CPC National Congress
clearly state the need to“reform the land confiscation system and increase the
proportion of income from the growth in land value going to rural residents＂;
this is the first time reform of the land confiscation system has been included in
reports from the Congress of Party National Representatives.
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On January 23, 2013, the State Council again emphasized that the
confiscation of rural collective land should be done in a lawful, upright and open
manner, according to a strict process, and with fair compensation not restricted

©

2013 by Taiwan Foundation for Democracy

Economic and Environmental Rights 181

by the previous 30-times-existing-value ceiling. The Third Plenary Session of
the 18th CPC National Congress addressed rural land reform, revealing the
establishment of a system unifying the urban and rural land use markets and
implementing a level playing field with state-owned land in terms of market
access, rights and pricing.
The aim is also to shrink the area of land that is confiscated, regularize
the process by which confiscation occurs, and reduce the amount of land that
is confiscated for non-public interest purposes to establish a system which will
equally monitor the distribution of gains in value of nationally-, collectively- and
personally-owned land. This will aid in reducing concentration of benefits that
currently lie in the hands of local governments and commercial developers, and
help ensure that village collective lands and rural residents can participate on
an equal basis in a unified exchange market with urban residents, breaking the
current system in which two sides have a vise grip on the land market.
However, even if these reforms are put in place, there remain several
problems, including the question of whether collective use is to be seen as
equal in importance to commercial use, the approaching of the red line of only
1.8 billion mu of land under cultivation, food security, and the still-increasing
numbers of newly-landless rural residents.
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Thus, this remains a limited type of

reform without the prospect of truly resolving rural land issues.
Addressing violent incidents associated with land confiscation in various
locations, the Ministry of Land and Resources and the Ministry of Supervision
together issued announcements requiring all their local offices to investigate
illegal and violent land seizures. On May 13th, the office of the Ministry of
Land and Resources issued the“Urgent Announcement Concerning the Strict
Regulation of Illegal Land Confiscation＂, which required strengthening of land
confiscation management, a ban on forceful confiscation, and rejection of all
violent methods.
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Additionally, the announcement requires that all confiscations that did
not follow regulations, provision of inappropriate compensation and failure
to successfully relocate affected residents must be immediately rectified. It
also demands perfection of the confiscation process, implementation of open
information about land confiscations, and guarantees of affected rural residents'
rights to information and participation in the process.
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According to“National Land Supervision Announcement (No. 6)＂, in 2012
the national land supervision organs began inspections of 54 districts and 361
county-level governments, including Mentougou in Beijing City. It found that
in some districts irregular or illegal approvals of confiscations of rural land and
associated compensation still continued. Confiscations which are approved for
one use and then subsequently used for another, irregular or illegal occupation
of land, improper enforcement by associated officials and other acts among 8
categories of problems were all found to be common.
National land supervision organs saw the establishment of 8,550 cases
requesting investigation of improper dealings, pursuing income from land sales
and associated fines of more than 17.082 billion RMB. Involved idle or unused
land to be returned amounted to 531,110 mu, including demolished or confiscated
structures exceeding 35,718,400 square meters in area. Additionally, 2,311
people were subject to party disciplinary actions, and 216 people were referred to
the justice system for criminal prosecution.
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Examples of local governments illegally seizing land are simply too
numerous to count. For example:
(1) Hundreds of residents of Nan'an Village, Muzhou Township, Jiangmen
Xinhui District, Guangzhou City, Guangdong Province, unhappy with their
village land being sold by the local government, jointly began conflicts with local
officials sent to resolve the land issues. In 2006, 273 mu of land in the village
were rented out by the local Village Party Committee to the Muzhou Township
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government for a period of 50 years, after which the township government
proceeded to rent the land to Huajin Group without providing any compensation
to the local villagers.
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(2) The Xincai County government in Henan Province auctioned 6.7579
hectares of land for new development to Jiangsu Weili Investment Co. Ltd.,
and included as-yet unconfiscated, communal rural land in the parcel at a value
of 250,000 RMB per mu. However, only one road away, a nearby parcel of
commercial and residential land was going for around 620,000 RMB per mu. The
local government along with the developer demolished structures on the land and
uprooted existing crops, forcefully occupying the cropland without negotiating
with residents.
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(3) The National Land Bureau of Pukou District, Nanjing City, Jiangsu
Province was involved in illegal land activity in which the owner of a parcel
of land was completely unaware that the land had been converted to national
ownership and sold.
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(4) The Development Services Industry Corporation of Fengjing Industrial
Park, Xi'an City, Shaanxi Province was involved in a case of illegal confiscation
and occupation of land where 702.92 mu of collective agricultural land was
taken. The County Residence Planning and Development and Residential
Guarantee Bureau illegally occupied confiscated 56.4 mu of land for the
construction of roads. The Shaanxi Province Office of National Land and
Resources decided to reexamine the case and stopped approvals for the transfer
of land from agricultural to other uses.
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(5) In Chongyang Village of Hancheng City, Shaanxi Province, local
residents were deprived of 300 mu of prime agricultural land used for
subsistence, and the government began construction before even completing the
legal process of getting approval for confiscation.
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(6) In the Jixi Wetlands Park of Jinan City, Shandong Province, investor
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Jinan City Western District Financial Investment Management Center (now
known as“Jinan Western Area Investment Development Group Co., Ltd.＂)
provided annual compensation of 1,400 RMB per mu to affected residents, and
was found to have rented land which in some cases was core agricultural land,
which in absence of the completion of proper processes to gain approval could
not be confiscated. Moreover, some of the land's usage was restricted at the
national level, with no work unit or individual allowed to occupy or destroy such
core agricultural land.

75

(7) In November of 2013, the local government of Xianfeng Township,
Nantong City, Jiangsu Province, without having first received confiscation
approval, began the forced relocation of residents six months in advance, and
without court approval also relocated related private housing.
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(8) In the same month, Hengshitang Township, of Yingde City, Guangdong
Province, falsified approval documents from the National Land Office in order
to classify the collective land of villagers as designated for national construction
use, occupying more than 2000 mu of land and auctioning it to developers who
planned to build the“Xianhu Hot Springs＂resort there.
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III. The plight of environmental human rights
1. Water pollution and treatment
China's serious water pollution issues are the subject of increasing concern,
and the government is rapidly increasing the levels of funding devoted to water
resource management. In 2010, industrial wastewater totaled 23.75 billion tons,
accounting for 38.47% of total wastewater. China depends on underground
aquifers for one-third of its water consumption. In 2011, monitoring of
4,727 groundwater monitoring stations in 200 cities across China found that
groundwater quality in only 45% of the sampling areas could be classified as
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excellent, good, or fair, while the remaining 55% were considered poor or very
poor and significantly polluted. In fact, 90% of mainland Chinese cities suffer
from varying degrees of groundwater contamination from organic and inorganic
toxins and hazardous pollutants.
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China's Twelfth Five-Year-Plan has called for investments of 1.1786 trillion
RMB in water pollution management, primarily aimed at the treatment of
residential sewage and industrial wastewater, along with watershed management.
Of this, 430 billion RMB was slated for investment in the construction of sewage
treatment facilities in urban areas nationwide, along with at least 129.2 billion
RMB to be invested in industrial wastewater treatment.
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In 2011, the Ministry of Environmental Protection, the Ministry of Land
and Resources, and the Ministry of Water Resources jointly announced the
“Groundwater Pollution Prevention Plan＂which called for the completion
of a comprehensive survey of groundwater pollution by the end of 2015 and
comprehensive monitoring of groundwater conditions and the completion of a
basic groundwater pollution control system by 2020.
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(A) Marine pollution continues to worsen
According to the“2012 China Marine Environment Status Report＂
published by the State Oceanic Administration, overall China's oceans are
in relatively good shape, but the country's coastal waters are still subject to
environmental problems. Specifically, the Penglai 19-3 oilfield spill and the
“7-16＂spill at Dalian Xingang caused considerable and persistent damage to
water quality in coastal and offshore areas. Overall, China's territorial waters are
in relatively good condition, with 94% of the total area meeting Grade 1 ocean
water quality standards, and coastal and offshore water quality is good and stable.
However, some coastal areas are still subject to serious pollution, with a total of
170,000 square kilometers of coastal waters failing to meet Grade 1 standards, up
from 150,000 square kilometers in 2007-2011 [82].
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At the provincial level, in 2012 Guangdong Province's“Ocean Environment
Status Report＂noted that the quality of coastal marine environments exhibited
a continuous downward trend which had yet to be reversed. Some coastal areas
suffered severe pollution, with 6.5% of the province's coastline classified as
Grade 4, up from 5.5% in 2011, mostly concentrated in waters off the Pearl River
Estuary, where about 44% of the area was functionally compromised. In 2012,
82 different representative sewage discharge types were found, of which 28
types were found to exceed the“Guangdong Province Water Pollutant Discharge
Standards＂by approximately 34%. Industrial wastewater discharge was found to
exceed standards by about 14%, as opposed to 56.8% for sewage, an increase of
14.3% over 2011 levels.
This pollution has severely damaged coral reefs in the South China Sea,
with more than 80% of once-thriving reef areas along the coast of Hainan
Island suffering“serious decline, degradation and destruction.＂In other words,
continued economic expansion has exacerbated already serious environmental
problems, destroying a wide range of large-scale natural habitats through
the unsustainable fishing and pollution attendant to rampant economic
development.
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(B) Severe riparian and groundwater pollution
The“China Environmental Status Report＂points out that nearly 40% of
the 140,000 of miles of rivers assessed within China are seriously contaminated.
Of the 571 water quality monitoring stations positioned along seven major river
systems, 63% reported readings of Grades 1-3, while 12.4% reported Grade 5
water quality. Overall, pollution levels in these seven large river systems remain
light and stable. Of 301 river monitoring stations positioned close to the coast,
69.4% reported water quality of Grades 1-2, while Grade 3 accounted for another
6.6%, and Grade 4 23.9%.
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Another survey indicated that, of 131 rivers passing through urban areas,
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36 were severely polluted, another 21 were heavily polluted, and 38 were
somewhat polluted. China depends on groundwater for one-third of total water
consumption, and 90% of China's groundwater is polluted, with 60% severely
polluted. Monitoring data continuously collected over a period of 2-7 years
showed that 64% of 118 surveyed cities had severely polluted groundwater, while
33% were lightly polluted, and only 3% had clean groundwater.
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In April, 2014 the Jiangsu Province Geological Research Institute published
a“Jiangsu Groundwater Pollution Survey and Assessment＂, with results
showing that although the majority of the province's deep groundwater sources
could be used for drinking if properly treated, shallow water within 60 meters
of the surface was largely undrinkable. The“China's Green National Economy
Research Report＂announced that, in 2008, economic losses due to environmental
pollution, including water pollution, totaled over 500 billion RMB, equivalent
to about 4% of GDP. Between 2010 and 2012, the“Xiaokang Environmental
Survey＂found that water pollution has consistently ranked among the public's
top three environmental concerns. In the 2012 survey, 71.8% of respondents felt
threatened by current water pollution levels, an increase of 6.5% over 2011.

85

Currently, 298 million rural Chinese do not have access to safe drinking
water and the drinking water available to 20% of urban residents does not meet
safety standards. From 2000 to 2002, the Ministry of Land and Resources found
that 63% of China's groundwater met the standards for Grades 1, 2, or 3. In
2009, an analysis of wells in eight provinces and direct-controlled municipalities
including Beijing and Liaoning classified the water quality in 73.8% of 641 wells
as Grades 4 or 5. In 2011, monitoring of groundwater in 200 cities across China
classified 55% of sites as“poor to very poor＂.
Clearly, China's groundwater quality has seriously deteriorated. The
prospects for urban groundwater conditions are least optimistic: according to
results of the“New National Groundwater Resource Assessment＂, 63% of
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China's overall groundwater resources can be classified as Grades 1, 2, or 3,
while 37% are Grades 4 or 5. Groundwater in urban areas and their surrounding
regions is commonly contaminated by toxic organic pollutants. In 2011,
groundwater monitoring in 200 cities found that 55% of monitoring stations
reported water quality as“poor＂or“very poor＂, an increase of 15.2% from
2010.
Results of the Chinese Academy of Geological Sciences'“North China Plain
Groundwater Pollution Investigation＂found shallow groundwater contamination
in nearly half of the North China Plain, with widespread distribution of
carcinogenic, teratogenic, and mutagenic substances in shallow groundwater
in Beijing. Excessive levels of heavy metals including mercury, chromium,
cadmium and lead were found in cities including Tianjin, Shijiazhuang,
Tangshan and Dezhou along with their industrial and mining peripheries. Serious
organic groundwater pollutants, including benzene, carbon tetrachloride and
trichloroethylene were found mainly in the southern suburbs of Beijing, along
with the areas around Shijiazhuang, Xingtai and Handan in Hebei Province,
Jinan and the eastern part of Dezhou in Shandong Province, and the Yubei Plain
in Henan Province. Overall, the groundwater quality of the North China Plain
was found to be poor, with 44.13% of the area's groundwater seriously polluted.
In early 2013, monitoring stations found that nearly half of the public water
supply to urban areas in Hunan Province was Grade 3 or worse, and thus did
not meet national standards which require groundwater resources for drinking
water to be Grade 3 or below. Over 85% of waterworks infrastructure was built
according to obsolete standards, and the output water quality does not meet new
standards. Poor maintenance had resulted in severe corrosion, leading to burst
pipes, high loss rates and secondary pollution.
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In January 2013, a shipboard chemical spill in Jinshan's Maogang Harbor
raised safety concerns in Shanghai regarding the waterborne shipping of
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hazardous materials. In response, Shanghai plans to establish China's first
emergency response teams specialized to handle marine chemical spills. At
the same time, new protection measures are being instituted at the Qingcaosha
Reservoir Reserve to ensure the safety of drinking water sources. Water-based
transport of hazardous materials must now be reported to the Shanghai Maritime
Bureau, and tracked by a patrol escort. At the mouth of the Yangtze River,
Shanghai is currently building facilities for emergency response to oil spills of up
to 1,000 tons.
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The town of Caitang, in Chaozhou Municipality's Chao'an County, is known
as the center of China's stainless steel production, but this fame is built on the
arbitrary and indiscriminate discharge of sewage. In February 2013, the Chao'an
County Government issued regulations requiring the remediation of this pollution
and the development of measures to repair local environmental damage. Caitang's
stainless steel industry generates over 140 million RMB in annual revenues and
accounts for more than 70% of the town's tax revenue.
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Riteng Computer Peripherals (Shanghai) Ltd., a supplier for Apple Inc.,
maintains its third factory on Shengang Road in Shanghai's Chedun Township. In
February 2013, the factory was found to be discharging cutting fluid and waste
oil directly into storm sewers which flow into the Tielu River, turning the river a
milky white.
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In March 2013, large numbers of pig carcasses were found floating
downstream from Zhejiang Province's Jiaxing City into Shanghai's Huangpu
River. In an emergency response, laborers and boats under the direction of
Songjiang District officials worked around the clock to remove the carcasses
while, at the same time, the Shanghai Water Services Department announced
that“water discharged from the [nearby] factories meets national standards for
drinking water quality.＂This reflects the lack of appropriate supervision of waste
disposal upstream from the Huangpu River and highlights the need for effective
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enforcement and penalties for the illegal dumping of unsafe materials.
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Also in March 2013, pig carcasses were found floating down the Yisu
River from Hunan Province's Lujiang County to Xiangjiang. Gouli Village in
Henan Province's Chengguan Township features industrial parks with plants
producing cement, salt, caustic soda, and hydrochloric acid. Since the start of
salt production in particular, local groundwater has become undrinkable. When
provincial environmental inspectors gave the factories a clean bill of health,
villagers visited the offices of the inspecting agency to encourage the leadership
to drink the water themselves.
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In April, in Xiaozhu Village, Changguantun County, Hebei Province, redcolored groundwater killed 800 chickens and coincided with the emergence of
a cancer cluster including 30 villagers.
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In Jiaxing County, Zhejiang Province,

a paper mill employing rudimentary equipment was forced to shut down after
it was found that its wastewater discharge and gas emissions were seriously
polluting the surrounding environment.
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In Yunnan Province, the color of part

of the Xiao River was so severely discolored that residents began to refer to it as
the“Milk River＂.
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In May, residents of Ci'ao Village, Chunxiao Township, Beilun District,
Ningbo City suspected their village well had been polluted with pesticide, and
over 500 villagers were subsequently entirely reliant on drinking water delivered
by fire trucks. In Gansu Province's Baiying City, sediment in the Dongda
watershed was found to be polluted with heavy metals (including cadmium and
mercury) to a depth ranging from 50-120 cm.
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In September, the North China Environmental Protection Supervision
Center of the Ministry of Environmental Protection announced that monitoring
of the quality of surface water of Beijing's five major river systems found
that the chemical oxygen demand (COD) and amounts of ammonia nitrogen
and phosphorus in 50 rivers exceeded standards by 94.75, 75.5, and 26 times,
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respectively.
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In the same month, a stream in Hangzhou's scenic West Lake

area was discolored by a large milky discharge which still left a strong odor after
the stream had been recharged three times.
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Then, in November, a large black

discharge was released into Jiangxi Province's Gan River.
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Other water resource pollution includes:
1) Heavily polluted sewage sludge: A market analysis of sludge treatment
in China indicates that China annually produces enough sewage to fill onethird of the Three Gorges Reservoir, but that only 20% of that sewage is treated,
with the rest causing secondary environmental pollution.“This sewage contains
heavy metals and other toxins, and has become a ticking time bomb for urban
environments,＂says the report. Filled with nitrogen, phosphorus, potassium,
heavy metals, parasite eggs and bacteria, this sludge poses a severe threat to the
quality of groundwater, rivers and farmland and can directly harm human health
once it enters the food chain. By 2020, annual sludge production is expected to
exceed 60 million tons, requiring fast action at the national level. For example,
in the Bao'an District of Shenzhen City, daily heavy dumping of sludge in
coastal areas has reduced the area's fishing catch by one-third. In 2012, maritime
authorities in Shenzhen prosecuted 39 violations of marine environmental
protection laws, as opposed to seven cases in the first three months of 2013.
2. Agricultural pollution: On January 5, the Ministry of Environmental
Protection and the Ministry of Agriculture jointly issued the“National Livestock
Pollution Prevention Measures for the Twelfth Five-Year Plan＂, proposing key
measures for the management of pollution in large-scale farms and intensively
cultivated areas. Key issues include pollution caused by intensive farming, largescale livestock raising in key areas, heavy pollution loading, and state water
pollution controls in key river basins and other areas. By 2015, the plan calls for
the remediation of pollution caused by livestock farming through the institution
of basic regulations and standards to prevent livestock pollution, monitoring of
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livestock environmental conditions, significant improvements to pollution control
technology, livestock waste repurposing, and the development of pollution
control facilities.
In 2010 China's livestock industry produced chemical oxygen demand
(COD) of 11.84 million tons and ammonia emissions of 650,000 tons,
respectively representing 45% and 25% of total national emissions, and 95%
and 79% of total agricultural emissions, making livestock an important factor in
environmental pollution.
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For example, China has half of all the world's pigs, producing more than
600 million tons of manure each year. This contamination is widely distributed
in agricultural communities, making collection and treatment difficult. Rising
living standards rise drive up demand for meat which then drives the continuous
expansion of livestock farming, along with the absolute amount of pollution
produced by the industry and its proportion of overall pollution.
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2. Air pollution
In January 2013, 74 cities installed monitoring stations to track urban air
quality. Over half of the 80 monitoring stations in Beijing, Tianjin and Hebei
Province reported continuous substandard air quality, while the same was true for
one-third of the 129 monitoring stations in the Yangtze Delta region. A range of
results was found in other cities and direct-controlled municipalities. Particulate
matter (PM2.5 and PM10) is the pollutant with the most significant impact
on air quality and is a serious cause of health and environmental problems.
In terms of PM2.5, 33 of the abovementioned cities had an hourly maximum
of 900 micrograms/cubic meter, more than 10 times average daily standards
(75 micrograms/cubic meter), and nearly double the Air Quality Index (AQI)
definition of“seriously polluted＂of 500 micrograms/cubic meter. In terms of
PM2.5, mainland China is currently the most seriously polluted country on earth.
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According to Ministry of Environmental Protection monitoring data, China's
ten cities with the worst air quality are Xingtai, Shijiazhuang, Baoding, Handan,
Langfang, Hengshui, Jinan, Tangshan, Beijing and Zhengzhou, eight of which are
in the Beijing-Tianjing-Hebei region. This large area is frequently characterized
by recurring smog, both from local sources and from peripheral areas. Excessive
coal consumption is one of the core causes of the region's air pollution. To reduce
air pollution, the Ministry for Environmental Protection and the Ministry of
Industry must jointly reform the region's urban planning and industrial structure.
Without such collaboration, it will be very difficult to fundamentally address the
area's air pollution problems.
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For 74 cities surveyed across China, air pollution levels exceeded standards
on 45.2% of days over the first six months of 2013, with light, moderate, heavy
and severe pollution accounting for 25.4%, 9.5%, 7.5% and 2.8% of days
respectively. In the Beijing-Tianjin-Hebei region, however, pollution exceeded
air quality standards on 69% of days, and 26.2% of days were characterized by
“heavy pollution＂, 15.9% higher than the 74-city average, with the primary
pollutant being PM2.5, followed by PM10 and ozone.
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In 2013, Beijing officially instituted new and more stringent environmental
air quality standards. Thirty-five sampling stations provide live readings of
PM2.5 concentrations and other pollutants along with data over the previous 24
hours. Whereas the previous index only had five levels, the new index has added
a sixth“Severely Polluted＂category. At the end of 2012, Beijing introduced the
“(Provisional) Beijing Heavy Air Pollution Emergency Response Plan＂which
further categorizes serious pollution levels as“Heavy＂,“Severe＂and“Very
Severe＂according to the AQI indicator and provides appropriate measures for
each level. When the AQI indicator for one or more cities exceeds 500 for a
24 hour period, this is classified as“very severe＂, triggering stop orders in
industries including construction, smelting, building materials and chemicals,
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thus reducing pollution by up to 30%. In addition, 30% of official government
vehicles are also taken off the roads during“very severe＂days.
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In low-lying cities such as Beijing, Tianjin and Shijiazhuang, air pollutants
tend to linger close to the ground, causing continuous severe air pollution
with contaminants including PM2.5, PM10, SO2 and NO2 at concentrations
considerably exceeding air quality standards. Beijing's dark brown air is now
the widely recognized representation of“Very Severe＂pollution levels, with
the Forbidden City largely obscured by smog. Under these conditions, the
elderly, children and those suffering from respiratory or cardiovascular illness
avoid going outside and avoid any strenuous exercise which would entail deep
breathing.
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Prior to 2013, the air quality scale used for the Pearl River Delta had five
levels, the worst of which was“Heavy Pollution＂; however, starting in March
2013, a sixth“Severe Pollution＂grade was added. Although the air quality in
Guangdong Province is not nearly as bad as in northern China, it is still proving
very difficult to control
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. In January 2013, a survey of air quality in 74 cities

revealed that the ten most badly polluted cities were Xingtai, Shijiazhuang,
Baoding, Handan, Langfang, Hengshui, Jinan, Tangshan, Beijing and Zhengzhou,
while lighter levels of pollution were found in Haikou, Fuzhou, Zhoushan,
Xiamen, Huizhou, Zhaoqing, Shenzhen, Kunming, Lhasa and Zhuhai. Of these
74 cities, only Beijing, Shanghai and Zhengzhou had instituted meaningful
contingency plans to deal with air quality emergencies, and many cities had no
plan in place at all.
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In April, the Ministry of Environmental Protection announced the 2012 air
quality rankings, with Haikou placing first of 31 cities for the 5th year running,
followed by Kunming, Lhasa, Fuzhou, and Guangzhou. At the bottom of the list
was Lanzhou, for the fourth consecutive year, while Beijing was next to last, one
rank below its 2011 result. Other cities with notably poor air quality included
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Urumqi, Chengdu and Xi'an. It's worth noting that a“serious public opinion
reaction against air pollution＂was cited as one of the ten most significant
examples of public participation in environmental protection for 2012.
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In May, the Ministry of Environmental Protection reported the results of
investigations and punishments against polluters nationwide, including two firms
in Panzhihua (Huadian Sichuan Panzhihua Sanwei Power Plant and Panzhihua
Iron and Steel (Group) Ltd.) which were found to be operating desulfurization
facilities abnormally and falsifying monitoring data. The firms were remanded to
official supervision while violations were rectified, and were fined for damages.
Similar violations were found at another 15 firms, including Hebei Iron and Steel
Group, resulting in similar sanctions.
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In September, 49 firms in Yueqing City, Zhejiang Province were accused
of illegal production and waste disposal practices, leading to the release of
hazardous substances (including chromic acid mist and hydrogen chloride) which
was blamed for spontaneous nosebleeds among 19 students in nearby schools.
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On a monthly average basis, Hebei Province is home to 5 to 7 of China's
most heavily polluted cities with severely degraded air quality. In the province,
the iron and steel industry consumes more than 50% of all industrial energy
which is primarily produced by burning coal, and 60% of iron and steel
manufacturers have been found to be violating environmental protection
standards, while 70% fail to properly remove dust resulting from manufacturing,
and 80% dispose of wastewater illegally.
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In September, the Ministry of

Environmental Affairs issued repeated orders to cease production, and the police
were called in to demolish a Lanzhou plastic processing plant which had been
incinerating 50 tons of waste plastic annually for three years running, fouling the
ground, water and air around the Yellow River.
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In November, the Chinese Academy of Social Sciences and other institutions
jointly released the“Climate Change Green Paper: Addressing Climate Change
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(2013)＂. Focusing on low-carbon urbanization and green urbanization, the
report suggests that the rapid expansion of China's urban population requires
synchronizing the provision of social services, resources, and energy. China's
planned urbanization will result in mainland China's cities consuming 20% of
global energy supplies, and up to 25% of the world's oil production. Since the
1980s, eastern China has seen a decrease in the number of foggy days annually,
while the number of hazy days has increased to the point where they now
outnumber foggy days, with the number of hazy days ranging from 25 to 100,
while some areas had over 100 hazy days per year.
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This increase is mainly the result of atmospheric emissions caused by
increased consumption of fossil fuels in thermoelectric power plants, the heavy
chemical industry, motor vehicles, residential heating, cooking, and water
heating, while dust is also a contributing factor. In Beijing, for example, between
30-40% of PM2.5 is produced from power plant emissions, while another 2030% comes from atmospheric photochemical conversion, and 30-40% is caused
by regional transport activities. The increasing frequency of haze will have a
significant negative impact on the climate, environment, public health and the
economy.
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3. Soil contamination
(A) Severe heavy metal contamination
Soil pollution follows air and water pollution as a high priority for
remediation. The Ministry of Land and Resources has announced that 10% of
cultivated land in China is now contaminated by heavy metals, and the movement
of pollutants from urban to rural areas, from the surface to the subsurface, and
from upstream to downstream is moving water and soil pollution into the food
supply. In total, 90% of all pollution (including water and air pollution) ends up
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in the soil.
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Some statistical estimates place the amount of contaminated arable land
at 20 million hectares, equivalent to 1/6 of China's land under cultivation.
Nationwide, 12 million tons of grain are contaminated by heavy metals,
causing direct annual economic losses of over 20 billion RMB.
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In the“China

Environmental Development Report (2013)＂, the Friends of Nature NGO
noted that recent years have seen a continuous string of incidents of heavy metal
pollution. The damage caused by such pollution is long-term, cumulative, hidden,
latent and irreversible, thus requiring the urgent establishment of a mechanism to
warn of environmental health risks.
From 2009, a string of more than 30 different heavy metal contamination
incidents were recorded, including cadmium contamination in Liuyang in Hunan
Province, thallium poisoning in Shenzhen, lead contamination in Neijiang in
Sichuan Province, and contamination resulting from a mine dam failure in
Fujian. These incidents have had a direct impact on public health, mostly due to
smelting of non-ferrous metals and illegal exhaust emissions by lead-acid battery
manufacturers, particularly in instances where such operations were located
too close to populated areas. In addition, local governments' blind pursuit of
economic development, ineffective regulatory agencies, and poor worker training
also contribute to the high frequency of heavy metal contamination.
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In March 2013, the 12th CPPCC National Committee opened on the theme
of“Green Agriculture＂. The Central Committee of the September 3 Society (a
prominent public policy think tank) announced that 50% of wells in Guangzhou
City were contaminated by heavy metals, along with over 16% of all of China's
arable land. In March, the Ganli Corp. in Shandong Province's Zouping County
was found to be illegally dumping industrial waste. Landfill water testing by the
Ministry of Environmental Protection found total arsenic concentrations at 6.38
times legal limits.
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In April, it was announced that, as part of the Twelfth Five-Year Plan,
Xinjiang will increase its current 5.5 million acres under cultivation by a further
4.5 million acres. This agricultural expansion will cause significant damage to
soils and crops, resulting in serious environmental pollution and soil degradation,
while simultaneously reducing soil moisture levels, thus leaving the area more
exposed to the threat of drought.
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Residents of Xinyingzi Village, Jinhe

Township, Hohhot City found that soil contamination had rendered 13 acres of
previously fertile agricultural land as a“wasteland＂.
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In April, Miyun County in Hebei Province cleared 502.14 tons of hazardous
waste and contaminated soil. In May, at least 20% of arable land in Hunan
Province was found to be contaminated with heavy metals including cadmium.
The situation is particularly serious in urban, industrial and mining areas, posing
severe risks to water and food safety. Agriculture is a serious source of water
pollution, and farmland in Guangzhou has been found to be contaminated with
cadmium, arsenic, mercury and other heavy metals. In Liaoning Province,
farmland surrounding eight lead and zinc mining areas was found to have
exceeded cadmium and lead content standards by more than 60%. Heavy
metal contamination is a serious concern for agricultural safety and quality and
represents a serious threat to food security.
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In September, Guangdong Province

announced that 776,000 acres of farmland had been contaminated by three types
of industrial waste, of which 11,500 acres had to be abandoned or repurposed.
Between 10-20% of vegetables produced in the Pearl River Delta have been
found to be contaminated by heavy metals, and the safety of agricultural products
is becoming an issue of critical importance.

121

(B) Soil degradation and pesticide pollution
The degradation, depletion, acidification, and pollution of intensively-used
arable land in China has reduced the overall productivity of the country's soil
by over 40%, and two-thirds of China's arable land can be classified as having
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moderate or low productivity, while one-fourth is classified as marginal and
unsuitable for agriculture. About two-thirds of the farmland around Beijing is
classified as having moderate or low productivity. Overall, the average fertility
rate of farmland is about 50%, a full 20% below that of developed countries in
Europe and North America. Nationally, organic inputs have dropped to 30%,
or 20% lower than 30 years ago. Acreage devoted to nitrogen-fixed fertilizer is
continuously shrinking, with 180 million hectares under natural fertilizer in 1978
falling to the current 76.8 million hectares due to insufficient organic fertilizer
inputs, resulting in soil degradation, reduced fertilizer and water retention, and
a decrease in basic soil fertility. At the same time, soils in southern China are
increasingly acidic, while those in the north are increasingly shallow, and those
in the west are increasingly saline.
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Diagnoses of chronic illnesses are increasing at a rate of more than 3 million
cases annually, primarily due to issues related to food safety. Despite having
only 7% of the world's arable land, China uses 35% of the world's chemical
fertilizers and pesticides, leading to high rates of chemical residue and pollution
in agricultural production, thus complicating the development of a sustainable
agricultural industry.
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China is the world's leading user of pesticides, 65% of

which is discharged as environmental pollutants, ending up in the soil and food.
(C) Wetlands destruction
In absolute terms, China's wetland resources are among the most abundant
of any country in the world, with 41 important wetland areas covering an area
of 3.7 million hectares. However, this accounts for only 3.77% of the country's
total area, significantly lower than the international average of 8.6%, and longterm population growth and rapid industrial development pose a severe threat to
the continued survival of China's wetlands. Wetland areas in China face issues
including drought, reclamation, silting, water pollution and over-exploitation
of biological resources. China's wetlands among the country's most vulnerable
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ecosystems and these impacts have the potential to fatally undermine wetland
functionality and viability.
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For example, in 1573, wetlands accounted for one-third of the area of
Beijing, or 5700 square kilometers. In the 1950s, this area shrank to 2568.23
square kilometers or 15.28% of the total area. By 2009, thanks to population
growth, urbanization and industrial pollution, only 526.38 square kilometers
remained, equivalent to 3.13% of the city's total area. To better protect the city's
remaining wetlands, on May 1 the government instituted the“Beijing Wetlands
Protection Ordinance＂.
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The Ministry of Environmental Protection has taken the lead in organizing
various ministries and government agencies to form a leadership team and
working group to draft the“Soil Environmental Protection Law＂, along with
representatives from the National Development and Reform Commission, the
Ministry of Land and Resources, the Ministry of Industry and Information
Technology, the Ministry of Agriculture, the Ministry of Housing, the Ministry of
Science, and the National Health and Family Planning Commission (formerly the
Ministry of Health).
The current lack of relevant legislation and viable institutional arrangements
has contributed to the lack of effective soil pollution prevention measures.
To prevent environmental pollution, China has developed legal mechanisms
including the“Water Pollution Prevention Law＂, the“Atmospheric Pollution
Prevention Law＂, the“Marine Environment Protection Law＂, the“Solid
Waste Pollution Prevention Law＂, the“Environmental Noise Pollution
Prevention Law＂, and the“Radioactive Pollution Prevention Law＂. However,
effective legislation to prevent soil pollution is still lacking.
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Nevertheless, the Chinese government is actively promoting measures to
control soil pollution. For example, national plans have identified 11 of 138 sites
contaminated by heavy metal in Yunnan Province for priority cleanup. Based
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on the“One District, One Policy＂principle, Yunnan Province is preparing each
of these sites for comprehensive treatment. Overall, the province's treatment of
heavy metal soil pollution has been effective, focusing on improving the quality
of river water.
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IV. Economic development & environmental human rights
1. Conflict between economic development and environmental human rights
(A) Reconciling the fortune and ecological damage of finance
As local governments actively seek economic development and revenue,
their activities also damage the natural environment, thus raising a conflict
between economic development and environmental security. Coal burning,
motor vehicles, industry, construction, and transportation are the key sources
of greenhouse gas emissions and dust. An analysis of air quality in 74 cities for
the first half of the year found a rapid spread of PM2.5 and ozone pollution in
China's three key centers of economic development: Beijing-Tianjin-Hebei, the
Yangtze Delta and the Pearl River Delta.
The“2013 China Urban Resident Environmental Protection Attitudes
Survey＂conducted by the Public Opinion and Sentiment Center of Jiaotong
University surveyed 3400 residents of 34 major cities including Beijing,
Shanghai, Tianjin, Changchun, and Hohhot. The survey investigated awareness of
and attitudes toward environmental pollution and protection, along with attitudes
towards government behavior to create the“Index of Environmental Attitudes
and Behavior for Urban Chinese Residents＂. Results showed that over 85% of
the public expressed willingness to make contributions of varying significance
to promote environmental protection, while 77.2% felt that environmental
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protection should take precedence over economic development. Recognizing
the increase in environmental pollution in recent years, more than 90% of
respondents indicated a willingness to separate household trash for recycling,
87.1% were willing to bring their own shopping bags to the supermarket, 63.5%
were willing to donate to environmental organizations, and 77.1% were willing
to volunteer for such organizations to raise environmental awareness.
(B) Lack of environmental legislation and failure to integrate Ministry
of Environmental Protection functions
Article 9 of the Constitution of the People's Republic of China stipulates
that“The State guarantees the rational use of natural resources, the protection
or rate animals and plants, and the prevention of the occupation or destruction
of natural resources by whatever means by any organization or individual.＂
Article 26 reads,“The State shall protect and improve the living and ecological
environment, and prevent pollution and other public hazards.＂
Unlike other countries, China's constitution does not emphasize the
importance of environmental protection from the perspective of citizens' rights.
Thus environmental protection is the State's responsibility, and is thus a type of
active behavior on the part of the government, rather than a right of the country's
citizens. The basic rights of the citizenry are the foundation on which all other
rights are built. Currently, the constitution guarantees the basic rights of the
public, including the right to equality, liberty, property and political freedom, but
does not recognize environmental rights. Thus, citizens have difficulty finding a
reasonable legal basis for responding to infringement against their environmental
rights, making it difficult for them to secure effective relief and protection.
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In the reforms of 2008, the State Environmental Protection Administration
was upgraded to the State Department of Environmental Protection, and the
Environmental Protection Agency was upgraded to the Ministry of Environmental
Protection, though the actual functions of the organizations stayed largely the
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same. In the western part of the country, environmental protection, construction
and nuclear safety were grouped together, thus currently relevant functions have
yet to be consolidated into a single domain, and responsibility for atmospheric
and water issues are spread over many departments.
The amendment of current environmental law is critical to resolving
environmental problems related to monopoly industries. Where environmental
law was originally intended to constrain government, the implementation of such
constraints has met with considerable resistance. Compared with the reform of
the Ministry of Environmental Protection, the reform of the environmental law
has proceeded much more slowly. Reform of the original 1989 Environmental
Protection Law did not begin until 2011, and still has not been submitted to the
NPC Standing Committee for approval.
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(C) Low cost of violating government regulations
On May 9, the Ministry of Environmental Protection announced that 55
enterprises in northern China had been found to be improperly discharging
sewage, but each was fined an average of less than 70,000 RMB, indicating the
leniency of environmental laws and the low cost of non-compliance.
In July, the NRDC released the an energy conservation analysis for the first
six months of 2013 which reported grim results: some local governments had
relaxed energy conservation measures, while others had implemented policies
which diverged from national policy and would seriously compromise efforts to
achieve energy-savings targets set by the Twelfth Five-Year Plan. By relaxing
energy savings requirements during periods of steady growth, the inevitable
result will be a significant increase in energy consumption. Reduction targets of
2%, 2%, 2.5%, and 3% respectively for emissions of sulfur dioxide, chemical
oxygen demand, ammonia nitrogen, and total nitrogen oxide will be difficult to
achieve, as will the goal of reducing energy consumption to less than 3.7% of
GDP.
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The difficulty of dealing with environmental pollution can be seen in the
failure of local government units in Shandong Province to address industrial
use of high pressure wells to inject pollution underground, with government
officials turning a deaf ear to media exposure and even acting to secretly seal or
intercept negative reports while openly endorsing the polluters. Currently, local
environmental protection agencies lack enforcement powers and are frequently
dependent on local government, making it difficult for them to act effectively.
Previous regulations were also mostly for show and, when caught, most polluters
simply go back to their normal practices once the heat has died down.

2. Promoting economic and environmental human rights
(A) Strengthening public participation in environmental protection
and the right to information
According to the“National Human Rights Action Plan (2012-2015)＂,
the Chinese government considers environmental rights to have the same status
as economic, social and cultural rights. Drafts of the Environmental Protection
Law recognize that ensuring effective environmental protection requires the
implementation of mechanisms to ensure public participation. However, the
legislation fails to specifically define the right to participate, or to specify by
which means this right may be exercised.
Given the lack of time, energy or manpower on the part of environmental
protection agencies to provide real-time monitoring of all pollution sources,
members of the public provide the best monitoring mechanism, making it
essential to establish and improve means of public participation. The international
community has largely accepted environmental rights as a component of the
third-generation of human rights theory, and many countries have established
environmental protection as a basic human right of their citizenry, ensconced
in their constitutions. At the same time, the expansion of public awareness of
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environmental issues has promoted greater public participation in environmental
protection. For example, daily or weekly reports are released on urban air and
water quality, along with information on the status of major rivers and drinking
water supplies, while the public and environmental groups are permitted and
encouraged to hold hearings, express their opinions in print, lobby and engage in
advocacy, participate in environmental management and decision-making, and to
push for increased accountability and sanctions for violations.
At the same time, the environment and the public's right to know are
closely related to information disclosure. For example, data from the National
Environmental Monitoring Network show major declines in the average urban
concentrations of three major pollutants: sulfur dioxide (SO2), nitrogen dioxide
(NO2) and PM10. Only 40.9% of cities at the prefectural level and above
satisfied the“Ambient Air Quality Standards＂(GB3095-2012). Meanwhile,
urban acid rain coverage had dropped 1.7% to 30.8%, overall surface water
pollution was light; and centralized urban drinking water sourced accounting
for 21.89 billion tons of water showed 95.3% compliance with water quality
standards.
As for China's coastal waters, water quality in the Yellow Sea and the South
China Sea was good, while the Bohai Sea was lightly polluted and only the East
China Sea was heavily polluted. Compared to 2011, water quality in the Bohai
Sea and the South China Sea has improved, while that in the Yellow Sea has held
stable, and conditions in the East China Sea have deteriorated. Of nine major
bays, the water quality at Yellow River Estuary and at Beibu Bay was found to
be excellent and good, respectively, while Liaodong Bay, Jiaozhou Bay and the
Minjiang River Estuary were found to be moderately polluted, and Bohai Bay,
the Yangtze River Estuary, Hangzhou Bay and the Pearl River Estuary were
found to be heavily polluted.
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Furthermore, China's Ecological Environment Index (EI) has fallen 0.8 to
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49.6, with areas rated“excellent＂,“good＂,“fair＂,“poor＂and“very poor＂
now respectively accounting for 8.6%, 27.6%, 41.8%, 4.5% and 17.5% of
China's total land area, giving China an overall“fair＂rating. The release of such
indicators will help enhance the public's environmental rights.
Two-thirds of the 13,352 key state-owned enterprises (SOEs) participating
in the Ministry of Environmental Protection's“2012 State-Owned Enterprises
Pollution Self-Monitoring Capacity Assessment＂were found to be able to
autonomously monitor their own pollution output. The remaining 3,067 were
found to be incapable of instituting such monitoring due to lack of funding,
personnel or equipment or because they did not produce wastewater. In 2013,
a total of 15,979 key SOEs were required to monitor pollutants generated
during their production processes and to make this information available to the
public. However, actual public disclosure measures failed to meet the standards
stipulated by the“Environmental Information Public Disclosure Regulations＂,
and this information is still largely unavailable to the public.
The Ministry of Environmental Protection encourages members of the
public to report enterprises operating illegally, noting that“Citizens, corporate
representatives and other organizations may report enterprises which fail to
perform self-monitoring or meet their obligations for the disclosure of public
information.＂Such reports can result in the temporary withholding of approval
for environmental impact assessments for construction projects, the suspension
of various types of environmental protection subsidies, recommendations that
finance, insurance and credit be withheld or that the polluter's insurance rates be
raised, or the termination of a firm's qualifications for bidding on government
projects.
(B) Establish a mechanism for environmental relief and public interest litigation
The number of environmental pollution incidents in China is large and
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growing. However, the number of civil suits resulting from environmental
pollution is very small, and many major incidents fail to make it to court. China's
civil law lacks clear definitions of environmental damage that could be used to
protect the environment, and such definitions are crucial to establishing a system
for protecting environmental rights and relief from environmental damage.
Citizens' environmental rights cover four specific content areas including the
right to access information, the right to offer recommendations, the right to have
one's input respected, and the right to relief.
In particular, in amending the environmental protection law, the right to
relief through public interest litigation must be clearly defined, specifically
clarifying which state organs have standing, and these stipulations should
converge with the“Civil Procedural Law＂.
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As of January 1, 2013, Article

55 of the“Civil Procedural Law＂says that“environmental pollution constitutes
damage to the legitimate rights and interests of the public, and stipulated
government agencies and relevant organizations may appeal to civil courts for
remediation.＂This instance marks the first time that the Chinese government
has clearly identified a mechanism for initiating public interest environmental
litigation, but qualifications for plaintiffs are not clearly specified.
It's noteworthy that, in July of the same year, two environmental NGOs –
Friends of Nature and Nature University – filed environmental lawsuits against
Shenhua, China's largest coal mining firm, claiming the firm had been illegally
discharging wastewater from its coal liquefaction plant in Erdos, Inner Mongolia,
resulting in serious contamination of local groundwater. On August 30, Beijing's
Dongcheng District Court declined to hear the case, saying that“Despite Article
55 of the Civil Code, the law is unclear as to what type of plaintiff can bring suit
in environmental cases.＂
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In fact, this is not the first time that domestic environmental NGOs have
been frustrated in China's courts. In 2011, the Friends of Nature and other
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environmental organizations in Yunnan Province filed a public interest suit with
the Qujing City Intermediate People's Court in response to a chromium dumping
incident. At the time, the civil code had not yet been amended to account for
public interest litigation, but the Yunnan Provincial High Court accepted the case
based on the relevant provisions of the Environmental Tribunal which stipulated
that“public welfare organizations can act as plaintiffs in environmental public
interest litigation in seeking to protect the environment＂. This case is seen as
a precedent for public interest environmental litigation, and impacted the later
revision of the Civil Law and the Administrative Procedural Law. However, after
two year of delays, this case has still not been heard.
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On October 21 of the same year, the“Revised Environmental Protection
Law (Draft)＂was submitted to the NPC for its third review, defining the scope of
environmental public interest litigation. According to the draft,“Environmental
pollution, ecological damage and other behavior that harms the public interest
should be registered by the Ministry of Civil Affairs, and reputable national social
organizations with more than five years of continuous activity in environmental
or charitable affairs have standing to file suit against such actions.＂
This draft appears to expand upon the“limited＂scope of legal action, but
this expansion applies mainly to the All-China Environment Federation, the
Chinese Society for Environmental Sciences, the China Environmental Protection
Industry Association and the China Ecological Civilization Research Association,
though only the All-China Environment Federation is mentioned in the context of
initiating environmental public interest litigation.
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Thus, this is tantamount to a prohibition which narrows the ability
of organizations to file public interest litigation.

136

Despite the design of a

mechanism for initiating environmental public interest litigation, the failure
to provide specifics makes it difficult to implement. Basically, to enhance the
public's right to participate in environmental issues, the government should
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encourage greater participation in environmental public interest litigation, rather
than restrict the applicable range of such litigation.
(C) Forming political performance assessment models for local officials
Performance evaluations of local government officials are based largely on
their ability to push economic development, thus incentivizing them to prioritize
economic growth over environmental protection, which directly exacerbates air,
water and soil pollution. Some local governments work vigorously to develop
their image and political performance by pushing large numbers of infrastructure
investment projects to drive local GDP growth figures.
In the Twelfth Five-Year Plan, the Central Government set an annual
economic growth target of 7%, which translates into cumulative growth of 40%
over five years. However, nine of China's provinces have proposed targets of
doubling total GDP and per capita GDP. Although such economic expansion will
help improve local government revenues and employment rates, the consumption
required to achieve such goals will have a heavy impact on the environment.
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In addition, many local governments have failed to institute effective
mechanisms for dealing with environmental emergencies, thus increasing the
likelihood of severe contamination. To reduce the incidence of such emergencies,
local governments should increase the severity of punishments, while working to
fundamentally reform the incentives for local governments towards the goal of
building a“Beautiful China＂by prioritizing the public's environmental needs.
In this context, the Chinese government must adopt the use of Green GDP
accounting methods to transform local officials performance criteria to include
ecological sustainability. Although Green GDP has become a useful measurement
indicator, there are still many theoretical and practical implementation challenges
which make it difficult to apply to conventional GDP statistics, let alone to serve
as a comprehensive government assessment mechanism at all economic levels.
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While Green GDP accounting has yet to be completely standardized, one can
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select indicators for sustainable economic development for use in evaluating the
performance of local officials, such as the amount of GDP devoted to energy
consumption, water consumption, pollutant emissions, and other environmental
expenditures, and key indicators for air and water quality.
In other words, it is necessary to hold all levels of government accountable
for total emissions in conjunction with development reform led by the Ministry
of Environmental Protection, and the implementation of statistical monitoring
to track key pollutant levels in each region is an important factor in the overall
performance assessment of local officials.
At the same time, China must focus on the improvement of air quality
through establishing an environmental assessment and accountability system
which includes an ecological compensation mechanism, the establishment of
national assessment indicators, raising environmental thresholds, implementing
air pollution control planning, promoting industrial restructuring, accelerating the
elimination of obsolete production methods, and including PM2.5 levels in the
government performance appraisal system.
Meanwhile, China's government must also use cyclical development
to promote green low-carbon development and to change the traditional
development model of“pollute first, treat later＂to comprehensively integrate
ecological awareness into Chinese society. This cyclical economic approach
is focused on the efficient use and reuse of resources through the concepts of
“reduce, reuse and recycle＂and“low consumption, low emissions and high
efficiency＂, thus replacing the“mass production, mass consumption and mass
disposal＂growth model with sustainable economic growth.
In this context, China's government must optimize economic development
through effective environmental protection, thereby putting China on the road
to sustainable development. This will require changing the use of traditional
“top-down＂economic indicators in selecting and promoting local officials,
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into a more diversified“bottom-up＂mechanism which supplements traditional
economic indicators with consideration of of environmental indicators and
the welfare of area residents. Over the long term, relying solely on economic
growth indicators will result in opportunistic behavior. Integrating Green GDP
assessment indicators including environmental protection, livelihood issues,
resident satisfaction and happiness into a national assessment mechanism will
help improve public health, education, healthcare, information and housing, thus
effectively improving China's economy, environment, and human rights situation.
(Translated by William Franco; Reviewed by the Author)
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Educational and Cultural Rights
Kai-Huang Yang*

I. Reflection on methods of criticism:
In Taiwan, articles that criticize mainland China and the Communist Party of
China (CPC) have long followed a simple and brusque logical pattern: whatever
is said about any matter in mainland China must be negative, because the CPC
has always been and will always be wrong. There are even many scholars among
us who take an oppositional stance whenever they read CPC material and thus
forever see only what they want to see inside it.
In practice, such scholars collect the shortcomings and things they deem
insufficient in any piece of CPC literature, then compare them to Western
standards. This kind of critical“work＂is highly successful. If we look back at
every Educational and Cultural Human Rights in Mainland China report in this
very publication 2006 to 2012, we shall find that only the years and examples
vary; the prefaces, argument structures and conclusions are utterly similar.

1

The

critiques themselves seem ossified, and the reasoning circular. The denigration
and objects of scorn are the same every time. Not only are these pieces not
convincing; they aren't readable. What's more, the authors lack the capacity for
reflection; they are not even helping themselves progress toward a more objective
understanding of the truth.
From a logical standpoint, how can we indiscriminately use our own
understanding and standards with respect to the sections of the United Nations'
human rights covenants outlining educational and cultural rights to any country
or region to criticize its own implementations of those clauses? In fact, any legal

*Kai-Huang Yang, Professor, Department of
Public Affairs, Ming Chuan University
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provision is open to interpretation, by which we explain and evaluate the legality
of a given action. During this process, we listen to each other to obtain mutual
understanding; only when we have this understanding can our criticism have
explanatory power. So, in society, when our actions are being evaluated before
a court, we do not just agree with what the prosecutors and police say; we also
need an attorney of our own to objectively provide a legal interpretation on our
behalf.
From a methodological standpoint, people are accustomed to criticizing
others, stating others' faults very clearly and even exaggerating them,
misinterpreting, or stretching them to cover issues to which they aren't applicable.
These critics only listen to their own voices, and their articles are only statements
of their own opinions. No matter what their content or value, they are just the
expression of one viewpoint and don't have any more meaning than that. This
method of argumentation has three serious problems:
1. The Underlying Basis for Criticism:
We must discuss where our right to criticize comes from. Why can or are
we qualified to criticize another's“human rights＂? What standard do we use to
critique them? Where do these standards come from? How are other countries
doing according to these standards? What is our ultimate goal in making this
criticism? Why do we only need to criticize mainland China, while the cultural
and educational rights regimes in the United States are not worth criticizing?
Why? Have we been brainwashed? Or are we afraid to critique America? If so,
is our criticism of mainland China justified? Where does it come from? If we
are using the Western religious conception of human rights represented by the
U.S. to criticize the CPC's materialist conception of human rights, what is the
intellectual value of that? These are all questions we must be clear about before
making a critique of human rights; otherwise we are merely writing submissions
for an essay contest.
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2. The Research:
Past articles simply amassed media reports to prove the hypothesis the
author had decided on in advance. From an academic perspective, this kind of
piece is something we must avoid as researchers, in two aspects. Firstly, proof
is sought in order to support a foregone conclusion; frankly, this is propaganda,
not research, and no real research is necessary. Secondly, the assorted, unverified
reports that are brought together do not meet a defined standard. In actuality,
whatever their content, they are pulled out of their original context, and then
idealized thoughts are attached to them, like Max Weber's concept of typology.
Thus, standards, in meaning and methodology, are on a different level
than empirical facts. In other words, any empirical fact which does not meet
the standard cannot in itself prove the entire body of action does not meet the
standards. For the same reason, we cannot say that any empirical fact itself
proves the entire body of action meets the standards. If that were the case, then
no country could meet or fail to meet standards, and the existence of the concept
of standards would not have any meaning.
3. Mixing the roles of academic researcher and newspaper editor:
Looking at our critiques of mainland China as a whole, in methodology
they are merely compilations of different categories of news stories. Everyone
knows, however, that the responsibility of news media is to be a whistleblower.
On the one hand, it does this to supervise; on the other, it does this to survive
in the marketplace. Because a whistleblower's role is to expose weaknesses, it
does not need to portray every aspect of life. Readers know very clearly, as well,
that the media reports the unusual, and the sum total of the unusual does not
equal the entire picture. Such reporting is also what the market demands. Hence,
news organizations' editorial choices favor the novel, the provocative, and the
exaggerated. Only by doing this can they keep market share, and the market is
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the foundation on which media relies.
However, research requires comprehensiveness and plainness. People
must be seen as they truly appear, as complete collections and systematic data
strengthen our arguments and lead us toward the correct perspective. Only
by keeping a foothold on the truth can we develop convincing arguments and
insights. However, our current commentary about mainland Chinese culture and
education does not pass through an empirical research process; it is merely a
collection of edited media reports.
Because of that, if we are not introspective about our own logic and
methods, we not only cannot reveal our internationalism; tragically, we also
appear to be colonized, exposing that our many years of exchange with Western
capitalist countries have taught us only their conclusions, not their methods.

II. The Views of those Criticized
(A) The CPC’s Conception of Human Rights
Academic criticism is not the same as emotional criticism: before beginning,
each side's definitions must be clearly understood so that a clearer dialogue
can be had. On the CPC's human rights webpage,

2

the human rights outlook

for socialism with Chinese characteristics indicates that human rights are“the
fundamental rights which every person should share based upon his or her
essence and dignity and the prevailing social and historical conditions,＂and“in
the full definition of the term, these are the rights to free and egalitarian existence
and development; in other words, to exist and develop under the freedom and
equality one needs.＂
The site also says that the Chinese government and people, from their
own history and national circumstances, according to the basic principles of
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Marxism and their long-term practical experience in governmental revolution
and construction, while actively participating in international human rights
activities and the long struggle against outside forces to win human rights have
combined the universality of human rights with Chinese history, culture, and
its present unique qualities to create a human rights perspective that is socialist
with Chinese characteristics. From the above statements by the CPC on human
rights

3

, we can induce the following general aspects:

1. The principle of the universality of human rights must be integrated
with the present circumstances of a particular country. To begin with, the CPC
also acknowledges that“human rights＂are universal: that anyone who is human
ought to enjoy these rights—that is, the rights to the freedom and equality
necessary to exist and develop are possessed by each person equally. Concretely
speaking, however, in modern society, every person's rights are exercised
under the concrete model of his or her country. Thus, the universality of one's
rights must be integrated with the reality of practicing these rights under the
circumstances of one's nation, because human rights are not merely abstract, but
must be protected, and the duty for performing this protection clearly falls on the
nation itself. Thus the relationship between human rights and a nation's history
and present circumstances cannot be ignored.
2. Human beings do not only have rights to freedom and equality; the rights
to exist and develop come before that. If those rights cannot be enjoyed, then all
other rights are out of the question. Hence the rights to exist and develop are at
as important as any other.
3. A person's rights to exist and develop include economic, social, and
cultural rights, which, according to the human rights framework, are collective.
No one can achieve these rights alone. Thus, collective rights cannot be
disregarded as human rights are concretely implemented; otherwise, there will be
no way to realize individual rights, either.

© 2013 by Taiwan Foundation for Democracy

234 China Human Rights Report 2013

4. Human rights consist of a combination of rights and responsibilities.
Since human rights are an abstract concept which must be realized in a concrete
world, practical experience must be progressively accumulated, so every person,
besides enjoying his or her own rights, must also exercise responsibilities if the
enjoyment of rights is to be sustainable. This is one of the foundational principles
of the CPC's conception of human rights.
5. The exercise of rights is premised on stability, and its key is development.
The rule of law is the protection of human rights. Hence, the exercise of rights
is intrinsically linked with a stable society, government, and environment.
Economic, social, and cultural development cannot be separated from democracy
and the protection of the legal system.
6. Human rights are a matter which is essentially under the sovereignty of
the national government.
7. Evaluators of a country's human rights cannot divorce the state of rights
from the country's history or present circumstances.
8. Conversations and cooperation are the only way to advance international
human rights development. The government advocates that dialogue and
collaboration on rights be developed atop a foundation of equality and mutual
respect.
The CPC's views on human rights can be gleaned from the above statements,
which have the following unique characteristics:
1. They acknowledge the universality of human rights centered on human
beings. So the CPC has also released a white paper on the state of human rights
in mainland China ever since 1991.
2. There should and must be different development models for the practice
of human rights. These models may be conditioned by social and historical
factors. In other words, putting human rights protections into practice is a process
that proceeds gradually, not something that can be accomplished all at once.
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3. The Chinese view of human rights is a dual concept, which contains not
only individualism but also collectivism, not only individual freedom but also
the rule of law, not only political rights but first and foremost the possibility
of existence and development. In each of the aforementioned three pairs, the
latter is more important than the former, because the latter is the foundation and
necessary condition of the former.
4. The diverse range of human rights development models should be
the subject of dialogue and cooperation between nations in order to advance
international human rights development.

(B) Conception of Human Rights of the United Nations' Universal Declaration of Human Rights (abridged)
The United Nations＇conception of human rights includes the following
rights:
1. Right to Life: The most important right. If the right to live cannot be
protected, then other rights are akin to castles in the sky.
2. Right to Freedom: The spirit of human rights. Without freedom, human
life would not have meaning.
3. Right to Property: This is an extension of the right to life and the right to
freedom.
4. Right to Dignity: This is a reasonable extension of the right to live and
the right to freedom.
5. Right to Assistance: This right is commonly connected with humanism.
6. Right to Impartiality: The universality of human rights demands that
every person receives fair and equitable treatment. More importantly, this is a
necessary condition of other rights.
7. Right to Education: This is also a fundamental extension of the right to
life. Education is not only a necessary condition to enlighten awareness of one's
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rights; it also is a sufficient condition to survive in society.
Are there any differences between the aforementioned rights? If so, what?
Are they intrinsic differences or procedural differences? This is something we
must first be clear about before discussing human rights in mainland China.

(C) Comparison of Conceptions of Human Rights
When the United Nations＇Universal Declaration of Human Rights,
Resolution 217A(III) of December 10, 1948, was approved, it explained at the
outset that“human＂meant“individual human being＂. In other words, the terms
“human＂and“person＂did not have collective meanings, because“human
rights＂were considered to begin with and extend from the beginning of a
person's life.
Human life, according to Western religion, comes from God. Every person
originates from God in the same way, so human lives are equal. Besides God,
there is no one (including oneself) who may possess or take away life or freedom.
In 1 Corinthians 6:19-20, St. Paul wrote,“Do you not know that your body is a
temple of the holy Spirit within you, whom you have from God, and that you are
not your own? For you have been purchased at a price. Therefore, glorify God
in your body.＂

4

So our lives have merely been entrusted to us by a God who

protects and loves us. Human rights are thus a gift from God, and we do not have
the authority to take them away from God.
Based on this logic, the goal of government is simply to more effectively
protect the rights that people have already received from God, setting laws
to guarantee them. So governments have been entrusted their power by their
citizens, and if they abuse these rights on a large scale, the citizens have the right
to overthrow the government.

5

Human rights come before the right to govern,

and the right to govern cannot for any reason be used to abuse human rights. Ipso
facto, sovereignty is no excuse to violate human rights.
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At the same time, the protection of human rights, from the resistance against
monarchies in the past to modern governments today, has become more and more
proactive. It has become a universal duty, and the content of protections has
become more and more abundant. First, there were citizens' right to freedom and
their political rights. After that came social, economic and cultural rights. Tribes',
citizens' and human beings' collective rights were third, followed by certain
special rights allotted to the human race as a whole.

6

Mainland China has been formed by Eastern culture, however. In its view,
humans come not from God but from their ancestors. Literally, they come from
the family created by their mother and father. People come not from God but
from men, so humans are the most prestigious beings in nature. The Book of
Documents (Shujing) states that the human soul stands alone among all beings.

7

In the Analects, when Chi Lu asks Confucius about serving the spirits,
Confucius replies,“You are not able to serve men. How can you serve
spirits?＂

8

This reveals that Confucius believes the people of the world should

put serving others first, and the affairs of men are more urgent than those of the
divine. He lived in troubled times, so solving the problems of human beings was
central for him, and he concluded that benevolence (ren 仁 ) was the way to do
so.
The Doctrine of the Mean states that benevolence is people. Here
“benevolence＂means“love＂or“treatment of other people that comes from
the heart.＂
“Benevolence＂thus has both an“inner＂and“outer＂meaning: the
former is one's heart, which Mencius induced was the humanity that each person
possesses. The latter is one's treatment of other people. Humans come from
families, so one who abandons one's own family does not have humanity. The
family is the starting point for a human being. A family has different kinship
relations, so there must be distinctions in the ways people relate with each other.
Benevolence is thus the summation of the different kinds of love people express
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to each other. Specific terms for these different kinds of love include loyalty, filial
piety, reverence, fraternity, faith, and righteousness.
This implies that in Chinese culture, human beings have the following
special characteristics:
1. The group comes before the individual: while the human soul is above
all other beings, humans come from families. Without families, there could not
be individuals. On a larger scale, for the family, the lineage, and the nation, under
the operation of education and socialization, the primacy of collectivism is a
matter of course. The individual finds recognition and achievement within the
group to which he belongs. Conversely, individual accomplishments must gain
recognition inside the collective to be true accomplishments, so, as an ancient
expression says, any successful person who cannot make a triumphant return to
his hometown must hide himself by traveling by night.
2. Human beings' treatment of each other consists of an arrangement
of differential patterns. It is not equal: although every person has charitable
instincts, similarity of nature is not equality of nature. For example, when
Confucius discussed benevolence with his disciples, he would give different
explanations to each one based on level of understanding, talent, circumstances,
timing, or location, in order to enable that student's understanding. Hence,
according to Confucianism, people are similar to each other but not equal.
3. The individual is taught to be more conscious of his or her
responsibilities than of his or her rights: because Chinese culture emphasizes that
the collective comes before the individual, in society personal duties are stressed
more than personal rights. So Mencius states,“The emperor is the emperor; the
minister is the minister; the father is the father; and the son is the son,＂using the
roles Chinese people are accustomed to playing. To King Hui of Liang, he says
“an intelligent ruler will regulate the livelihood of the people, so as to make
sure that, for those above them, they shall have sufficient wherewith to serve
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their parents, and, for those below them, sufficient wherewith to support their
wives and children; that in good years they shall always be abundantly satisfied,
and that in bad years they shall escape the danger of perishing. After this he may
urge them, and they will proceed to what is good… If your Majesty wishes to
effect this regulation of the livelihood of the people, why not turn to that which
is the essential step to it?＂

9

In so doing he shows that people in various social

levels each have their own obligations.
In other words, from cultural traditions we can see that when the East and
West speak of human rights, they are talking about different things. The very
essences of their visions can at times conflict with each other. Yu Ying-shih once
wrote,“Even though Chinese｀human rights＇can germinate on the basis of
Confucianism, they will only be a different variety that is subject to the special
characteristics of the community. Western-style individual rights conflict not only
with Confucian thought but with Chinese culture as a whole.＂

10

Because the East and West have real cultural differences, when we compare
human rights regimes, we must acknowledge this is a process of interactions
between“cultures＂,“concepts＂, and“values＂, and of gradual integration.
When comparing present circumstances, we can contrast their differences, but we
cannot compare pros and cons, because each side's foothold is different. After all,
the West's concept, which has developed from religious faith, emphasizes that
individualism absolutely takes precedence over collectivism, while the East sees
the human being from the perspective of family. Even though we can see points
of similarity, we must understand the assumptions and objectives underlying each
point of view are dissimilar.
That said, under the influence mainland China has received since opening its
economy, consciousness of individualism and of individual rights has gradually
risen, and it has come to pursue more similar values to the West. Hence, the CPC
has begun to make announcements about the government's efforts on human
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rights. Clearly, however, the“results＂which are spoken of are still from the point
of view of the government and explained according to collectivist values. This
leads to criticism from Western nations and organizations which view human
rights from the perspective of individualism, such as the U.S. Department of
State through its human rights reports to Congress and Freedom House. There is
still a great distance between the two sides, and they cannot cross-reference each
other.

(D) The Chinese Conceptions of Educational and Cultural Human Rights
Chinese people have had a complete and systematic conception of
educational rights since ancient times. This philosophy is chiefly expressed inside
the Record on the Subject of Education contained in the Book of Rites. This early
Han dynasty work combines collected Confucian thought on education from
Confucius, Mencius, and Xunzi onward to create a unified, systematic theoretical
and practical discourse on education. It is a crystal-clear explanation of Chinese
people's educational objectives, methods, and principles. It may also be called the
earliest and most complete pedagogical model in the history of human education.
The first section of the Record on the Subject of Education points out:
“If a ruler wishes to transform the people and to perfect their manners and
customs, must he not start from the lessons of the school?＂The“ruler＂means
the government, and so the second section clearly states:“On this account
the ancient kings, when establishing states and governing the people, made
instruction and schools a primary object; as it is said in the Charge to Yue,
｀The thoughts from first to last should be fixed on learning.＇＂In other words,
at the time of the Book of Documents (Shujing) there was already a record of the
government's responsibility to initiate education.

11

Ancient governments also advocated that education follow a progressive
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sequence, with a separation of school systems. The Record on the Subject of
Education says,“According to the system of ancient teaching, for the families
of (a hamlet) there was the village school; for a neighborhood there was the
xiang; for the larger districts there was the xu; and in the capitals there was the
college. Every year some entered the college, and every second year there was
a comparative examination. In the first year it was seen whether they could
read the texts intelligently, and what was the meaning of each; in the third year,
whether they were reverently attentive to their work, and what companionship
was most pleasant to them; in the fifth year, how they extended their studies and
sought the company of their teachers; in the seventh year, how they could discuss
the subjects of their studies and select their friends. They were now said to have
made some small attainments. In the ninth year, when they knew the different
classes of subjects and had gained a general intelligence, were firmly established
and would not fall back, they were said to have made grand attainments. After
this the training was sufficient to transform the people, and to change (anything
bad in) manners and customs. Those who lived near at hand submitted with
delight, and those who were far off thought (of the teaching) with longing
desire.＂
Under this tradition, every generation Chinese governments advocated and
Chinese societies supported education. On the local level in particular, whenever
a family or clan had a production surplus, it would eagerly take the opportunity
to educate its youngest members. So the most precious motto of Chinese families
has always been“a well-read family passes loyalty and filial piety down through
the generations.＂There is nary a Chinese alive who does not value education. To
educate their children, parents will bankrupt themselves, forswear entertainment,
skimp on clothing and food, save money, and teach their sons and daughters
without reservation.
Hence, in China there had never been the need to discuss mainland Chinese
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cultural and educational human rights. The thirty-year regime of Mao Zedong
was absolutely reactionary against Chinese traditions, however. Through the
political violence of insults and contempt against intellectuals as well as the
devastation of knowledge and education, anti-intellectualism was encouraged
inside the CPC, indirectly confounding the value judgments of the base of
mainland Chinese society about reading and studying.
Discriminatory, humiliating slogans such as“knowledge is useless＂,
“the more you read the dumber you are＂,“the more you know the more
reactionary you are＂,“Stinking Old Ninth＂and“right-wing activist＂were
circulated. Industrial workers, soldiers, and farmers gave lectures at universities.
Intellectuals were forced to spend one third of their time doing hard labor. The
contributions of the labor of the mind were derogated. Due to the overkill of such
extreme policies, in a short period of time traditional Chinese educational and
cultural values were worked to foster social anti-intellectualism.
As if that weren't enough, during the ten-year“Cultural Revolution＂,
classes were canceled throughout mainland China, as was the national college
entrance examination. Once the Cultural Revolution came to an end in 1977,
and university entrance exams were finally held again, the views of one or two
generations of Chinese toward education had already been influenced. This was
an event unprecedented in Chinese history.
From a cultural point of view, the Cultural Revolution completely destroyed
the trust relationships that were originally common among Chinese. Public
morality and etiquette devolved into turpitude. During this time, society was
dog-eat-dog:“people keeping each other in line, fighting each other, selling each
other out, exposing each other, criticizing each other.＂During the 11 years of the
Cultural Revolution, from 1966 to 1976, Chinese culture was destroyed insanely;
cultural artifacts throughout the country were smashed to pieces; and historical
sites were razed. The cultural heritage of China and of the entire human race was
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gravely damaged. Outstanding traditional culture that had been preserved for
thousands of years was devastated. It is feared that the ill effects will persist for
generations. This is a calamity, a catastrophe unprecedented in the history of the
Chinese people. It can be called the blackest page in their annals.
The resolution of the Sixth Plenary Session of the 11th Central Committee
of the CPC, adopted in 1981, condemned the Cultural Revolution,“initiated and
led by Comrade Mao Zedong,＂saying:“Comrade Mao Zedong's principal theses
for initiating this revolution conformed neither to Marxism, Leninism nor to
Chinese reality. They represent an entirely erroneous appraisal of the prevailing
class relations and political situation in the Party and state…The criticism of the
so-called reactionary academic authorities in the｀cultural revolution＇during
which many capable and accomplished intellectuals were attacked and persecuted
also badly muddled up the distinction between the people and the enemy…[the
Cultural Revolution] led to domestic turmoil and brought catastrophe to the
Party, the state and the whole people…the grave｀Left＇error of the｀cultural
revolution＇, an error comprehensive in magnitude and protracted in duration…
did not in fact constitute a revolution or social progress in any sense, nor could it
possibly have done so.＂

12

After the Cultural Revolution, the CPC began the campaign to“bring order
out of chaos,＂restarting the national college entrance examination and causing
mainland Chinese to value education anew.
On March 18, 1978, the Central Committee of the CPC convened a national
science conference in the Great Hall of the People in Beijing which was attended
by 6,000 people. Deng Xiao-ping announced there that the key of the Four
Modernizations was the modernization of science and technology, proposing
slogans such as“science and technology are productive power＂and“intellectuals
are a part of the working class.＂Afterward, he went so far as to say that“science
and technology are the No. 1 productive power,＂not only emphasizing the
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importance of knowledge but also encouraging intellectuals to bravely work for
and contribute to the modernization of socialism.

13

In keeping with this, when Guo Mo-ruo lowered the curtain to conclude the
ceremony, he read a written statement titled“The Springtime of Science＂and
instructed the assembly to“open the shackles intellectuals have long worn, ever
since the Cultural Revolution, to welcome the springtime of science.＂
Afterward, the CPC, while seeking a guiding ideology, gradually adopted
“socialism with Chinese characteristics＂and led party views on traditional
Chinese culture in a positive direction. In 1982, during the CPC's 12th National
Congress, it exhorted,“We must integrate the universal truth of Marxism with
the concrete realities of China, blaze a path of our own and build a socialism with
Chinese characteristics.＂

14

A reevaluation of Chinese culture had begun, and

this culture was reaffirmed, learned about, recommended, and made an important
element of the construction of mainland China.
However, because Chinese culture had been demonized and denigrated for
so long, its revival had to be a long, slow, and tortuous process. The CPC has
not long valued Chinese popular culture or educational rights. The return of the
college entrance exam, the sloganeering of special Chinese characteristics, and so
on could not truly be considered knowledge of citizens' cultural and educational
human rights, let alone the implementation of them.
The government was the object of boycotts and lashing criticism from
Western nations for its actions in the Tiananmen Square Incident in the summer
of 1989, particularly for sending the military to disperse the crowds and student
demonstrators. Having been condemned from the standpoint of human rights,
from 1991 the State Council began to release human rights reports at irregular
intervals. No doubt, this was on the one hand an attempt to clear its name
with international observers; on another, an effort at starting an international
conversation about human rights to change its global image. Relatively speaking,
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however, it was the beginning of a new era for the CPC, which also fought
and won membership on the UN Human Rights Council, where it served two
consecutive terms from 2006 to 2012. Not currently on the committee due to the
mandatory term limit, the state is seeking to again win membership for the 2014
to 2016 term. Although voices have been raised against it, the CPC's proactivity
on the subject of human rights is evident.

III. Cultural and Educational Human Rights in CPC White
Papers
The CPC's State Council Information Office has from 1991 to 2013
published 19 reports on human rights in mainland China on a roughly annual
basis, including the following 10: on the state of Chinese human rights (published
November 1991), on progress on human rights (published December 1995), on
human rights progress in 1996 (March 1997), on human rights progress in 1998
(April 1999), on human rights progress over the past 50 years (February 2000),
on human rights progress in 2000 (April 2001), on human rights progress in
2003 (March 2004), on human rights progress in 2009 (September 2010), and on
human rights progress in 2012 (May 2013). (See Attachment 1)
From the details of the above 10 CPC reports, we can see three important
characteristics:
Firstly, in the 1991 report, which served as a defense of the government
following the Tiananmen Square Incident, the CPC first compared the number
of schools and students as well as enrollment rates with the 1949 figures to
demonstrate that clear progress had been made. A particularly great deal of space
is devoted to emphasizing the great increase in Chinese studying abroad, as well
as the service provided by citizens who had returned from their studies in foreign
lands. This is clearly done in order to explain circumstances following the
Tiananmen Square incident.
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The report states,“Since 1978, China has sent 150,000 students in various
disciplines of learning to study in 86 countries and regions. So far almost 50,000
of them have returned after finishing their studies…more than 3,000 students
have returned from overseas and have started work at their new posts during
the past two years. In the meantime, more than 5,700 students have returned to
countries where they study after coming home to visit relatives, take vacation or
do short-term jobs.＂

15

This indicated that the Tiananmen Square Incident seemed to have no effect
on the number of mainland Chinese youth going abroad to study, coming back
to visit family, or returning to find jobs. The report emphasized that the Beijing
authorities created favorable circumstances for students returning from abroad
to become employed, setting up ad hoc agencies their reception and placement.
Relevant authorities also established multiple funds to pay for the scientific
research expenses of returnees and created“good scientific research and lifestyle
environments for them.＂The document reiterates these students＇freedom.
Future reports, however, do not even mention the subject of study abroad,
and the cultural human rights sections emphasize freedom of creation and the
progress of research results. Thus it is evident that mainland China's first human
rights report gives relatively more importance to explanations to international
society.
Another special characteristic revealed by a detailed reading of culture and
education sections of the CPC's human rights white papers is that the documents
from the 1990s are focused more on education, while the length of the culture
section has increased significantly since 2000. It seems obvious that during the
｀90s, Beijing considered getting a firm grasp of education the most important
policy orientation in culture and education. Hence, progress on education was
most obvious. By the end of the｀00s, nine-year basic compulsory education had
become universal, covering 85% of the population, and illiteracy among young
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adults had fallen below 5%.
Statistics indicate that in 2000, kindergartens had a total of 22.44 million
students; 130 million students were attending elementary school; and the
proportion of elementary-age students enrolled in schools was 99.1%. There were
62.56 million students in junior high school, and the enrollment rate for middleschool-aged students was 88.6%. There were roughly 14,600 high schools
with 12.01 million students; 1,041 regular institutions of higher education with
5.56 million students; 772 adult higher education institutions with 3.54 million
students; 738 research centers with 300,100 students; and 378,000 students in
special education schools.

16

Although there is room to improve on these achievements, this effort is
basically on the right track, and no more needs to be written about it. The focal
point for education in mainland China has thus shifted step by step to plans
for the future. Hence the main focus of Beijing's“culture and education＂work
was then moved to culture, so reports on work on these aspects became more
numerous.
Secondly, using historical comparisons to highlight one's own progress is
the presentation method most common and preferred by the authors of the CPC's
human rights white papers. Circumstances of 1991 are compared to those of
1949, and each report after that makes comparisons with the report that preceded
it, in order to make the progress prominent, and in so doing substantively prove
that mainland Chinese cultural and educational rights are moving forward.
Since this is self-comparison, it could be said that claims of progress are
inevitable, and it would be easy to accuse the CPC of telling itself stories.
However, we cannot ignore the truth behind the steps forward indicated by
historical contrasts, which are backed by three suppositions: stability, national
circumstances, and learning from examples.
We shall begin with stability. If we compare the“progress＂from 1949
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to 1991 with the“progress＂made every two to three years after that, we will
find that the advances shown in each one of the latter periods of time outstrips
the progress from 1949 to 1991. Before 1991, with the exception of the decade
of economic opening to the world, most years were engulfed in large or small
political movements, from the Anti-Rightist Movement of 1956 to the antiintellectual Cultural Revolution of 1966 to 1976. During the first ten years of
the opening of the nation, however, there was social stability, excepting the
Tiananmen Square Incident of 1989. During the most recent era in particular,
from the｀90s until today, even though society has not been calm, the political
situation has been stable; hence, cultural and educational efforts have been
continuously promoted, allowing stable progress. This proves that only with
a stable political situation and correct policies can advances in cultural and
educational rights be guaranteed.
As for national circumstances, the CPC in the Resolution on Certain
Questions in the History of Our Party Since the Founding of the People's
Republic of China clearly stated the“｀Cultural Revolution＇

… conformed

neither to Marxism, Leninism nor to Chinese reality.＂Thus it could only bring
catastrophe, not progress. To progress, one must conform to one's national
circumstances, which are equivalent to one's needs and pace. As Xi Jin-ping has
said,“Your own feet know best whether the shoes fit.＂The progress the CPC
has made in the construction of infrastructure since 1991 cannot be dissociated
from its understanding of the nation's circumstances and presentation of policies
that suit them, conform to them, and change them. Hence, facing these facts, the
Beijing government cannot imitate or plagiarize foreign systems and policies.
Third is learning from examples. The CPC, since the reform and opening
of the country, has absolutely not rested on its laurels or closed itself off from
the world under authoritarian rule. It has instead absorbed a great deal of foreign
systems and policies and learned from their examples in order to effectively
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develop the country. On the one hand, it is studying, mimicking, and introducing
everything from abroad; on the other, it is transforming, replacing, and innovating
on everything from abroad to make it suitable for Chinese use. There is no doubt
that the CPC's human rights report, from its title to its content, from its train
of thought to its logic, entirely originates from Western capitalist countries;
otherwise, it would not have come into existence at all, because human rights are
a Western idea. To borrow Western concepts to prove one's own“progress＂in a
historical comparison may also be considered a convincing method.
“Learning from examples＂also represents the aspiration to integrate. Not to
copy or plagiarize would conversely show insistence on one's own subjectivity.
In When China Rules the World: The End of the Western World and the Birth of
a New Global Order, Martin Jacques emphasizes innovation's and education's
usefulness for the reform and opening begun by the CPC; innovation essentially
originates from learning from experience.

17

The third special characteristic of CPC reports on human rights is that the
actions of the government are foremost. The major points emphasized in CPC
writing on cultural and educational human rights are all about CPC policies
and the results of these policies. For example, in Fifty Years of Progress in
China's Human Rights (February 2000) it is said that the standard for education
in old Chinese culture was extremely low, and there were very few educational
opportunities for the vast majority of the working class.

18

The new China,

however, has adopted and made strong efforts to implement educational
measures, and citizens' right to education has been effectively protected and
realized, it argued.
Throughout the document one can read statements such as that the nation
has increased investment in education and proactively created the conditions for
the people to enjoy their educational rights. Because the political regime comes
first, the government must lead the way; in other words, this is authoritarianism,
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and the entity which guides cultural and political human rights is the state.
This greatly differs from the Western capitalist countries' emphasis on
individual rights and liberalism's orientation on cultural and educational human
rights. From Western liberalism's perspective, cultural and educational human
rights belong to the people, not the government; hence, the government can only
invest in, not manage, this area.
The consequence of this disparity is that the more Beijing does, the more
fastidious Western human rights organizations become. Any inadequacy, any
error by a grassroots-level authority, is blamed on the CPC, and since mainland
China is huge, there are many outliers to misinterpret as normal events, which
Western human rights groups or units turn into evidence of the damage the
CPC has done to human rights on the mainland. Hence, in the end the CPC
government's human rights record will never improve. Conversely, the“efforts＂
of the CPC never earn the reaction the party expects. Thus the party is forced
to believe that these groups or units are unfriendly to them and are seeking to
overturn its authorities. In this way the relationship between the two sides has
become a vicious cycle.
In conclusion, objectively speaking, it cannot be said that the CPC regime
has done nothing to improve the human rights of mainland Chinese people, nor
can it be said they have worsened the situation. Historical comparison makes it
obvious that the“human rights＂of mainland Chinese have improved. However,
because the East and West have different conceptions of human rights, it is
difficult to compare the two, and difficult to have dialogue or find points of
compromise between the two sides. Fortunately, conversations between China
and the U.S. and Europe are continuing, and the CPC has defined a national
human rights action plan. The future still has boundless possibility.
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IV. The CPC’s actions on educational and cultural human
rights
Following its reform and opening, the CPC has gradually increased contact
with the Western world. On the international stage, subjects such as“democracy＂,
“freedom＂and“human rights＂are soft spots for it. Since entering a new era,
the CPC has joined the World Trade Organization and established stronger
international ties; hence, other countries have presented it requests related to
“universal values＂. In order to strengthen its global connections, the CPC has
also begun to place greater importance on world opinion, especially in dialogue
with the Western capitalist sphere. Nevertheless, mainland China has firmly
stayed persistent to its deep cultural roots and principles; hence, the CPC has
accepted Western“values＂in theory while improving conditions on the mainland
in an orderly fashion.
On June 11, 2012, the National Human Rights Action Plan of China
(2012-2015) was released. This is a very important initiative, and its fifth and
sixth sections outline the CPC's future plans for educational and human rights
promotion, wherein the CPC promises the following on education:

19

• Consolidation of the universality and standards of nine-year compulsory
education, particularly to guarantee the equal right to education of the children
of migrant workers.
• Balancing of the deployment of educational resources, particularly toward the
west, rural villages, remote areas, tribal regions, and weak urban schools.
• Active development of pre-education: increasing the three-year preschool
enrollment rate above 65% and the one-year preschool enrollment rate over
85%.
• Faster universalization of secondary education, pushing enrollment to 87% by
2015.
•Vigorous development of occupational education and gradual implementation
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of free secondary vocational education.
•Promotion of development of higher education a higher degree of sister school
support between universities and colleges in the eastern and western regions.
•Perfection of the national scholarship standard dynamic adjustment mechanism
to ensure students do not lose out on education do to their families＇straitened
economic circumstances.
As for culture, the CPC's vision is to implement the“twelfth five-year plan＂
for national cultural reform and development, adopting strong measures to speed
up the construction of public cultural facilities, promote cultural undertakings,
enrich cultural life, and protect citizens' cultural rights. At the same time, cultural
legislation will be enhanced, as will laws and regulations to complement the
Intangible Cultural Heritage Law. Finally, robust public cultural facility and
service networks will be opened up to the public free of charge.

20

This five-year plan defines culture as an important source of national
cohesion and creativity which is becoming a more and more important factor
in overall national competitiveness and support for economic and social
development. Hence, the CPC regime, in its own words, aims to promote great
advancement and prosperity in socialist culture and the rise to a new climax of
socialist cultural infrastructure.
The CPC's objective is to work to make the nation a socialist cultural
powerhouse. This signifies strengthening the establishment of a socialist core
value structure. These values, besides thorough promotion of study, research, and
propagation of the theoretical system of socialism with Chinese characteristics as
well as the prosperous development of philosophy and the social sciences, only
truly include strengthening ideological and moral construction.
Ideological and moral construction includes stepping up legal system
propaganda and education and carrying forward the spirit of socialist law. Anticorruption education is to be thoroughly developed, energetically strengthening
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the building of a culture of clean government and driving of positive social
trends causing incorruptibility to be a source of pride and corruption a cause
of shame. Extensive volunteer service activities will be launched in order to
establish a perfect social volunteer service system. Social philanthropy will also
be vigorously developed.
The resolution of the Third Plenary Session of the 18th Central Committee
of the CPC on deepening reforms states that the building of a powerful nation
in socialist culture, the strengthening of natural cultural soft power, and the
construction of a modern public cultural service system are the goals of cultural
reform, while the goals of educational reform are full implementation of the
party's education policy to cultivate morally upstanding talents, step up socialist
core value system education, perfect the teaching of China's outstanding cultural
traditions, shape effective forms and long-term mechanisms to foster love of
study, love of work, and love of country, and increase students' sense of social
responsibility, creative spirit, and practical capabilities.

21

From the above official promulgation, one can see that the CPC has made
substantial investments in cultural and educational policy, and its policies and
practices have made definite progress toward meeting the standards of Articles 13
through 15 of the UN's International Covenant on Economic, Social and Cultural
Rights. With respect to the measures needed for the preservation, development,
and transmission of science and culture; the encouragement and development
of international scientific and cultural contact and cooperation; provision of
compulsory primary education, various forms of secondary education, and higher
education either free of charge or progressively free of charge; the establishment
of scholarship systems; and the improvement of the material conditions of
teaching staff; it should be said that the CPC government has made progress, and
its achievements are crystal-clear.

22

We may suppose that the CPC regime has in cultural and educational
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policy preserved an obvious political goal; even so, it cannot be ignored that
objectively speaking, the results of its actions have created real gains for the
people of mainland China. Hence, since the opening up of the nation, in culture
and education mainland China has clearly improved and changed, and the CPC
government's human rights report should have some objective value.
Obviously if one collects all reports from every communication device—
including newspapers, Internet, and cell phones—about every illegality committed
by a party headquarters in each village and township, categorizing them and
writing summaries while adding criticisms, one would have a very easy editing
job. This is because mainland China is a vast territory, and there is a mix of
good and bad headquarters. It is not hard to find faults, nor to react negatively to
policies based on actions. The criticism is asymmetric: individual cases are used
to discredit the whole structure. This is method is meaningless, not to mention
the possibility that the sources of evidence are incorrect.

V. The CPC’s distinctive conceptions of cultural and
educational human rights
From the above policies and actions of the CPC regime with respect
to cultural and educational human rights, we can infer the following three
differences:
1. When the CPC speaks about cultural and educational human rights it
strongly emphasizes things actions taken by the government rather than actions
which are not taken by the government. Because the power of Chinese civil
society is not mature, in the CPC's pursuit of modernization the government
is the only power to speak of, so all things, large and small, are dependent
on the state. In Chinese culture, dependence on the state has two necessary
consequences: firstly, only the government can judge; secondly, the government
looks down upon and antagonizes actors from civil society.
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The failure of Taiwan's private universities and secondary schools to
compete with their own public counterparts, to say nothing of mainland China's,
is clear proof in itself on civil society's weakness. So in a discussion of the
mainland's cultural and educational human rights civil society is completely
dependent on the government. The public considers protection of these rights the
state's responsibility, and no matter what the government does or how much of an
effort it makes, citizens will be dissatisfied and complain. On the other hand, if
even a small group of citizens do something to improve their own rights, the state
will consider that a challenge to its authority. It will then meddle and seek to
manage civil society's efforts, resulting in damage to mainland Chinese cultural
and educational rights.
According to the West, however, because people are autonomous and free,
cultural and educational human rights are important resources for promoting
people's autonomy and freedom, so they must be implemented by society and
government jointly for there to be true diversity. A system like China's could
easily become a kind of dictatorship; hence the government's responsibility is not
to do things itself but to create the conditions and environment for citizens to do
things. The government only steps in with assistance when necessary.
These two systems are quite different. According to Western nations, the
CPC's methods increasingly harm mainland Chinese people's“cultural and
educational human rights＂. Individual agencies' and officials' actions are
naturally seen as signs of whether the regime's efforts as a whole succeed or fail,
and the CPC enthusiastically reports and publicizes its own achievements.
2. With respect to seeking the balance between collective and individual
rights, there are two value orientations in the CPC's human rights discourse
system that are quite different from Western societies'. The first is that the rights
to exist and develop are privileged over freedom and equality; the second is that
collective rights are privileged over individual rights. Hence, although there are
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dialogue mechanisms between the two sides, their effects are limited.
Fortunately, in recent years the mainland Chinese economy has developed
significantly, and citizens' quality of life has clearly increased. This has also
lifted the confidence of the CPC in its governance of the country, and so in recent
years the party has begun to sincerely assign importance to individual rights. For
example, former General Secretary Hu Jin-tao proposed the governing concept
of“put people first＂during his administration. Meanwhile, CPC emphasis on
individual rights was strengthened in other respects; for example, statements like
the following appeared in annual reports:
• The right to receive education is a major premise for the comprehensive
development of freedom (1991)
• In other to guarantee the equal rights of citizens of different genders,
ethnic groups, and regions of various levels of economic development to
enjoy an education… (1995)
• The nation is making a large investment in education in order to
proactively create the conditions for citizens to realize their educational
rights in practice (2000)
• The nation has vigorously developed undertakings in education,
science, culture, public health, and physical education in order to
comprehensively progress the protection of citizens＇rights to education
and cultural life (2004)
• Guaranteeing the full realization of citizens＇cultural rights and interests
is an important element of the building of human rights in China (2012)
However, the shift from putting collective rights above individual rights
to equally valuing both forms of rights has only occurred over the past few
years, and the CPC government simply cannot convert its value system to
individualism, so differences with the West on this issue necessarily still exist.
3. The most crucial issue with respect to guaranteeing human rights on the
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Chinese mainland is that while the legal system for public security is theoretically
carrying out the principles of“division of labor, mutual cooperation, and mutual
restraint＂, its actual results are close cooperation to produce injustice and
mutual wrangling that drags out hard decisions.
Associate Professor Yang Fan of the School of Legal Studies at the
Guangdong University of Foreign Studies, has stated that these characteristics to
some degree suit the nation's circumstances and the needs of traditional Chinese
culture, but in consideration of justice according to the law and practical effects,
one is still forced to question them.
In“Criminal Justice in China: From the Gang of Four to Bo Xilai＂, a
commentary written for Human Rights Watch after observation of the legal
proceedings against Bo, Professor Jerome A. Cohen of the United States writes
that according to a series of commentaries on China's judicial reform, although
Chinese citizens can more effectively advocate for their rights under public
security law than before, the CPC and the government still have not been able
to launch or implement the crucial reforms needed for the fair administration of
justice. He concludes that there has been too little progress from the trial of the
Gang of Four to Bo's case.
If the judiciary cannot guarantee individual freedom and social justice,
then any demand for“human rights＂is meaningless. Therefore, the answer
to the problem of human rights in mainland China should be found in judicial
reform. Sophie Richardson, the China director of Human Rights Watch, in her
commentary on Cohen's article stated that it is very hard to see any aspect in
which the Chinese judiciary is independent.
Under China's system of governance, in which the CPC directs state
operations from above, the judiciary is commanded by the party. Cultural
and educational policy are both consolidated under the Central Propaganda
Department, whose leaders' ideological stances are generally perceived to be
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among the most“extreme leftist＂and“conservative＂of all agencies. Their
views, positions, and writings all are in total opposition to individualism,
liberalism, and human rights. They maintain such ideas must be eliminated as
quickly as possible, so they advocate the mentality of always demanding stricter
supervision, control, and management. The mainland's public security department
cadres have been brainwashed by this ideology, and for this reason they are
quite willing to take legal measures against cultural figures and intellectuals who
express speech, opinions, and positions which differ from the accepted view.
Hence, there are many shortcomings evident in the implementation of
cultural and educational human rights in mainland China, and the judiciary's
conduct is to blame. Reform of these agencies has not progressed, and it is
difficult for the CPC to grant the protection that cultural and educational human
rights standards deserve.
The Decision of the Central Committee of the Communist Party of China
on Some Major Issues reached at the Third Plenary Session of the 18th Central
Committee of the CPC raised hope that the major reforms of“de-administration＂,
“de-localization＂, and establishment of sound judicial authority mechanisms
would be put forward (to address the aforementioned abuses of close cooperation
to produce injustice and mutual wrangling that drags out hard decisions). While it
can be said that the CPC has already noticed these problems, calling for solutions
is not the same as implementing them, and words are not equal to deeds. Only
time will tell the results of its policies.

VI. Conclusion
From modern Western nations' perspective, educational and cultural success
are both made possible by individual freedom and autonomy, so the state's
intervention in these areas can only be to provide needed“assistance＂, not to
play the starring role. Besides this“assistance＂, the national cannot intervene in
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the content and shape of culture and education, because a person's autonomy and
freedom both must be achieved under the value of pluralism. Hence, education
and culture are typically considered to belong to the realm of individual freedom.
However, in Chinese culture, education and culture are the government's
responsibility. The government has the responsibility to enlighten, educate, and
guide the public. The nation's civil service examination system itself shaped
culture, making studying play an extremely important role in society.
The CPC's ideology considers education and culture to both be important
parts in the national superstructure which are definite reflections of the
country's economic foundations and represent class interests. Hence, since its
establishment the CPC has assigned great importance to education and culture.
The party considers its mission and duty to be the enlightenment, leadership and
representation of a classless society. Whether during the revolution or its period
of governance, the CPC has considered itself unable to rest in its efforts for
educational and cultural rights. It holds exactly the opposite thesis as capitalist
countries. Moreover, as discussed earlier in this piece, the CPC's conception of
collective and individual rights differs from the West's. Thus the two visions
cannot be compared.
Presently the chief problem for human rights in mainland China is not
the nation's differences or distance from Western capitalist countries, but that
its judiciary still has not been able to accomplish“de-administration＂,“delocalization＂, and establishment of sound judicial authority mechanisms. Our
criticism of mainland China's cultural and educational human rights must be
based on the CPC's realities. Only in this way can we have effective dialogue.
Otherwise, we will merely be talking to and pleasing ourselves.
(Translated by William Franco; Reviewed by the Author)
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Human Rights of Taiwanese
Businesspeople in Mainland China
Chih-Chieh Chou*

I. Preface
1.1 The Significances of guaranteeing Taiwanese businesspeople’s rights
The status quo of peaceful development of relations between Taiwan and
mainland China is already the consensus among political and business elites on
both sides of the Taiwan Strait, but whether this trend is consolidated will rely on
deeper economic and trade cooperation and contact between both sides.
Taiwanese businesspeople on the mainland are important intermediaries for
that, and the effectiveness and improvement of protection of their human rights is
crucial to deepening the cross-strait relationship. Their treatment is a significant
indicator of whether the two sides of the strait, in systems and values, will
collide with each other, get accustomed to each other after a period of wearingin, or link together, and it is also an important reference for trends of thought,
people's feelings of attachment, and the linking together of the two jurisdictions'
legal systems. In other words, the protection of the human rights of Taiwanese
businesspeople in mainland China and the attitude mainland authorities take
toward them have a rather large impact on the Taiwanese public's assessment of
and trust in the government and legal system of mainland China—they are the
straws which show which way the wind blows.
Mainland China replaced the United States as Taiwan's largest export
market in 2002 and has become the hotbed of investment and entrepreneurship
for Taiwanese people and businesses. Although the mainland has always paid
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attention to the protection of Taiwanese businesspeople's rights and interests,
the legal codification, standardization, and extension of these protections is
increasing by the day.
However, the speed of legislation is still running far behind the practical
needs of cross-strait exchanges. Moreover, although there are diverse protections
for Taiwanese businesspeople, the ways and means of some of them still have not
been implemented. Besides, given the hue of the mainland Chinese party-state,
which is under the rule of men as opposed to the rule of law, although the CrossStrait Bilateral Investment Protection and Promotion Agreement has already
taken effect the credibility and consistency of mainland China's administration of
its own laws is still clearly insufficient.
Moreover, the nature of cross-strait economic and trade intercourse is
already gradually morphing from complementarity to competition. Taiwanese
businesspeople and businesses that have not yet been able to raise their status in
the supply chain are now facing challenges from mainland firms. The business
environment is changing, and so the number of Taiwanese businesspeople who
have suffered rights violations has not decreased (see table).
Table: Statistical tabulation of the economic and trade disputes of Taiwanese
businesses in mainland China handled by the Straits Exchange
Foundation
Personal Safety Incidents

Property Rights Cases

Total

1991-2008

Year

1614

970

2584

2009

353

443

796

2010

328

373

701

2011

274

332

606

2012

267

433

700

2013 (Jan-Jun)

107

186

293

Total

2943

2737

5680

Source: Briefing about the second 2013 forum held for representatives of Taiwanese
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businesses in mainland China by ROC government service corps dedicated to
supporting them (http://twbusiness.nat.gov.tw/files/201308/10207CNppt-0.pdf)

1.2 Characteristics and major categories of rights of Taiwanese businesspeople in the mainland
The Taiwanese businesspeople discussed in this piece are Taiwanese (ROC)
nationals who are doing business in mainland China (not including Hong Kong
or Macau).
Article 2 of the Law of the People's Republic of China on Protection of
Investment of Taiwan Compatriots states,“｀Investment of Taiwan compatriots＇
as used in this Law means investment made in other provinces, autonomous
regions or municipalities directly under the Central Government by the
companies, enterprises, other economic organizations or individuals from the
region of Taiwan as investors.＂

1

Hence, Taiwanese businesses in mainland China are defined as“investment
of Taiwan compatriots＂. In early years, Taiwanese businesses invested in
mainland China through companies established in a third location (neither Taiwan
nor mainland China) because direct investment in the mainland by Taiwan was
forbidden. Although these businesses were in fact Taiwanese, they did not receive
the legal protection afforded to Taiwanese direct investors in mainland China
until recently, when the mainland Ministry of Commerce announced an interim
measure to treat them and direct investors in the mainland equally as“Taiwanese
investors＂.

2
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Chart: Current analytical framework of protection of Taiwanese
businesspeople’s rights in mainland
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Top Arrow: Cross-Strait Economic Cooperation
Top Circles: Mainland Chinese Economic Structural Adjustment (Left, Dark
Gray), Taiwanese Industrial Transformation (Right, Light Gray)
Inner Box Title: [Mainland China’s] Domestic Environment
Inner Box Circles: Culture of Rule of Man (Left, Gray); Mutual Interference
in the Establishment of the Legal System (Right, Teal); Party-State (Center,
Overlapping)
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Top Box: Human Rights Protection Topics
Bottom Boxes (Left to Right): Personal Safety; Intellectual Property Rights
Protection; Business Disputes; Land Issues and Investment Environment
With respect to legal protections, the Law of the People's Republic of China
on Protection of Investment of Taiwan Compatriots stipulates the following:
• “The State shall, according to law, protect the investments, investment
returns and other lawful rights and interests of investors who are Taiwan
compatriots.＂(Article 3)
• “The State shall not nationalize or requisition the investment made by
investors who are Taiwan compatriots; under special circumstances and on the
basis of the need of public interests, the State may in accordance with legal
procedures requisition the investments made by investors who are Taiwan
compatriots and make appropriate compensations thereto.＂(Article 4)
• “Enterprises with investment of Taiwan compatriots shall carry out their
activities of operation and management in accordance with the law,
administrative rules and regulations as well as the contract and articles of
association approved by the examining and approving authorities, and their
decision-making power in operation and management shall be free from
interference.＂(Article 9)
• “In areas where enterprises with investment of Taiwan compatriots are located
in compact forms, an association of enterprises with investment of Taiwan
compatriots may be established according to law and its lawful rights and
interests shall be protected by law.＂(Article 10)
However, there are still numerous threats to the protection of Taiwanese
businesspeople's rights and interests, chiefly involving the following four
categories of rights:
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Right of Equality:
Equality is a basic right which indicates that all citizens deserve equal
treatment before the law, and likewise have the same legal rights and obligations.
Article 7 of the Universal Declaration of Human Rights states,“All are equal
before the law and are entitled without any discrimination to equal protection of
the law. All are entitled to equal protection against any discrimination in violation
of this Declaration and against any incitement to such discrimination.＂

3

However, there is a significant difference between the written legal protections
for Taiwanese businesspeople in mainland China and the actual administration of
the law toward them there.
Right of Property:
Property rights include, among other subjects, all rights connected to
property value, all rights centered on ownership of material and immaterial
property and debt in the field of private law, and all claims on property
according to public law. When a nation needs to expropriate private property,
which involves the deprivation of a citizen's own property rights, the national
government must provide the citizen appropriate compensation in accordance
with the law.

4

However, because Taiwan and mainland China have different

legal systems and the concept of the rule of law in the latter is insufficiently
developed, disputes over expropriation of land, management, labor and
employment, and intellectual property in mainland China, to name a few,
typically stem from a conflict over property rights.
Personal Freedom:
The right to personal freedom, also known as the inviolability of the person,
signifies that a person's body cannot be illegally infringed upon by the state. This
right forestalls illegal arrest, detainment, and other impositions of physical force
upon a person.
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A country under democratic rule of law must obey the following principles
of protection of personal freedom and restraint upon state action:
1. Legally Codified System of Crime and Punishment: all crimes punishable by
the state must be clearly and publically stipulated.
2. United Judiciary: Only official legal authorities may question, judge, and
punish people in accordance with the laws of the land. Neither police with
the authority to arrest and detain people nor other agencies have the authority
to judge or to punish.
3. Arraignment System: If anyone has been imprisoned by an authority which is
not a part of the judiciary, then that person or his or her friend or family may
request the judiciary to issue a writ of habeas corpus to the detainer ordering
that the detainee be handed over to the legally empowered authorities for
further processing of the case in accordance with the law.
4. Compensation System for Miscarriage of Justice: If the judgment against a
criminal defendant is determined to be in error, that defendant is entitled to
request compensation from the state. This right has been a focus of Taiwanese
businesspeople whose legal rights were violated in recent years.
Freedom of Movement:
Freedom of movement is a citizen's right to move about and reside
freely anywhere within the borders of the state, including making a short stay
somewhere.

5

People may choose where to live, and the state may not intervene

in their freedom over their private lives and right to go and live where they
please.

6

Article 13 of the Universal Declaration of Human Rights states:“(1)

Everyone has the right to freedom of movement and residence within the borders
of each state. (2) Everyone has the right to leave any country, including his own,
and to return to his country.＂

7

The main source of violations of Taiwanese

businessmen's freedom of movement by the mainland Chinese government is the
border control measures the state applies to civil cases, which bar defendants in

© 2013 by Taiwan Foundation for Democracy

270 China Human Rights Report 2013

civil suits from leaving the country.
From Kao Koong-lian's perspective, for the sake of deeper analysis the
protection of Taiwanese businesspeople's rights can be divided into three
levels:

8

1. Agreements between the governments of mainland China and Taiwan; that
is, investment protection agreements: their content typically includes most
favorable treatment status, levies on enterprises, compensations for war or
riots, intellectual property protection, repatriation of investment capital and
revenue, avoidance of double taxation, commercial dispute resolution and
subrogation, and safety of one's person and property.
2. Groups or organizations: Generally, if there is a mutual establishment of
offices for each side on the other side's territory, they can negotiate and
implement protections through those organizations. However, for the moment
the discussion of such an arrangement between mainland China and Taiwan is
still being discussed; hence the associations of Taiwan investment enterprises
set up in mainland China play relatively important functions.
3. Businesses: Individual businesses can enshrine the protections they deserve
inside of contracts with other enterprises. These include protection of
company secrets, non-compete agreements, and even the methods for
formulating company boards and boards' decision-making procedures. The
rights and duties of both sides can be clearly set out in these accords in order
to effectively protect each side's rights and interests.
The three-level protection system is gradually improving, but the major
focuses are still the links between these three levels as well as the practical
implementation of supervision and establishment of control mechanisms.
To summarize the above analysis, this report will proceed according to
the analytical architecture presented in the chart above. Based on this plan, the
author has compiled human rights cases involving Taiwanese businessmen which
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have been reported in monthly bulletins, categorized them, and will provide
descriptions of them along with analyses of what they reveal about the present
state of rights protection for Taiwanese entrepreneurs in mainland China. The
author will examine the difficulties these individuals are facing and recommend
response measures.

II. Analyses of major topics and cases related to protection
of Taiwanese businesspeople’s rights in the mainland in
2013
2.1 Business disputes
(A) Failure to perform contract
Case: A large, famous Taiwanese food factory, Laurel, petitioned the
Shanghai Association of Taiwan (SAT) over an insurance compensation claim
in excess of 10 million RMB which a mainland insurer was refusing to pay
out. Because the two-year insurance contract was approaching its termination
date, Laurel feared that its claim would pass its legal retroactive period. Hence
it went to the SAT to petition accompanied by legal counsel in order to seek
the understanding of the Shanghai Branch of the China Insurance Regulatory
Commission.
The factory building of Shanghai Shida Food Co., Ltd., a Laurel subsidiary,
had been lost in a fire in 2011. In September earlier that same year, Shanghai
Shida had taken out a property and casualty insurance policy from China Pacific
Insurance Co., Ltd. However, China Pacific declared after its investigation that
it did not have to provide compensation because the accident had been caused
by intentional action or gross negligence of the insured or a representative of
the same. Based on that understanding, Laurel met with the insurance assessor
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and insurer multiple times to negotiate, during which the value of promised
compensation was lowered to just over 10 million RMB. However, Laurel could
not accept the continuance of the insurer's repeated bargaining attempts. The
drawing out of the dispute over responsibility for the fire worried the company,
so it took the step of seeking the protection of the SAT.

9

This case evidently

involves problems associated with negligence of the insurer's duty to manage
property rights.
(B) Labor disputes
Case: Arrow Electronics, a joint venture of Taiwan and Japan, announced
that it would cease production and lay off employees. Because the employees
were unsatisfied with the amount of their monetary compensation, they
surrounded the factory to protest and use their bodies to block vehicles. Xiamen
Jimei (Xinglin) Taiwanese Investment Zone labor arbitration was ineffective.
The case originated because Wu Jin-zhong, former chairman of the
Taiwanese Chamber of Commerce Xiamen, could not bear years of losses after
the financial crisis of 2007-2008. He did not expect that his announcement of the
closure of the factory and release of workers would bring workers to the plant to
protest, however. At the gateway they waved red cloths reading“return my hardearned money＂; a conflict between capital and labor had erupted.
At the end of July 2013, the Arrow board had announced that the company
would cease production and lay off over 200 workers due to poor management.
On August 29, however, over 40 Arrow employees who believed their monetary
compensation was too little stood at the gateway of the factory waving the red
cloths in protest. There was pushing and pulling between labor and management.
A female employee who placed her body in front of the car of a high-level
manager to prevent him from leaving was struck by the vehicle and sent to the
emergency room of the hospital, deepening the conflict.
On the 29th, the chief of the arbitration unit of the Xiamen Jimei (Xinglin)
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Taiwanese Investment Zone, Mr. Zheng, went to Arrow to conduct mediation,
but because the employees did not accept the compensation terms of the factory,
all sides adjourned dissatisfied.
According to the Labor Contract Law of the People's Republic of China and
the related stipulations of Xiamen City, the standard compensation for a layoff
from a company under normal production activity is a month's salary, calculated
as the average of one's contractual salary over the previous 12 months. The
protesters believed that this calculation should take into account not only their
basic wage but also their overtime pay, however, as their basic monthly wage was
only 1000+ RMB whereas their monthly overtime pay was 3000+ RMB. Without
the latter, their compensation would thus shrink significantly.
Wu Jin-zhong said in frustration that the compensation provided to the
employees was in accordance with the law—more than 3 million RMB among
over 200 people—and it had already been approved by labor officials, entirely in
accordance with local legal procedures.

10

Noting that the dispute stemmed from

whether overtime pay should be included in the calculation of average monthly
wage, Chief Arbitrator Zheng said that average monthly wage is the amount due
prior to deductions for the worker contribution to the social insurance fund and
the worker's income tax, and it includes salary, bonuses, allowances, subsidies,
and other monetary income from the company, but it should exclude overtime
payment and other irregular items such as special bonuses.
Arrow's employees did not recognize this decision, however, arguing that
their main source of income was their overtime pay, which was three times
their monthly salary.

11

The resolution to this case about labor and employment

equality vis-á-vis wages is still pending.
(C) Joint venture partnership disputes
Case: San Want Hotel Shanghai wished to reclaim an auxiliary building
it owned at the end of the contract and rent it out to another interest, but the
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original lessee hired over 100 people to occupy San Want Hotel's lobby and
attempt to paralyze its operations. The hotel reported the incident to the police,
but public security was unfairly partial to the lessee, damaging the legitimate
rights and interests of a Taiwanese enterprise.
The case was as follows: On August 1, 2007, San Want signed an eight-year
contract with Huading Construction Decoration Engineering Co., Ltd.'s Zhang
Ru-hai to rent out the building for use as a karaoke club. In July 2012, both sides
signed a supplementary agreement, stating that the contract would end August
6, 2013, and San Want would reclaim the building and not renew the contract.
Zhang was informed that if he insisted on redecorating the building, he would be
responsible for his own losses. Zhang signed off to confirm the arrangement.
On February 26, 2013, San Want sent another letter with the evidence along
with clear notification that the contract could not be renewed. That March, May,
and June, San Want sent three more letters reiterating its intent to recover the
building, and on July 25, it clearly informed Zhang Ru-hai that the contract had
expired and it was going to reclaim the building in accordance with the law.
San Want believed that the right to the building had already obviously
returned to it. In order to prevent thieves from breaking into the structure or an
accident that would endanger public safety, on August 7 water and electricity to
the building were cut off. However, that day unidentified individuals streamed
into the San Want Hotel Shanghai and occupied it, as did three or four cars,
which blocked the entrance to the building with the intent of affecting the
company's operations.
San Want immediately informed the police and eventually reported the
incident more than ten times. However, the Shanghai Public Security Bureau
Xuhui Branch Tianlin Station officers sent to the scene did not fulfill their legal
obligation of dealing with the strangers who had occupied a public place of
business. Instead, they recommended that the hotel and Zhang Ru-hai renegotiate
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the matter.
The following day, suspected employees of the karaoke parlor as well
as elderly people such as Zhang's father began to occupy the San Want Hotel
lobby as well, even urinating on it. The police again came and again did not
restrain them. Shanghai San Want Hotel immediately appealed to the offices of
the Shanghai Public Security Bureau, the Xuhui Branch, the Tianlin Station, the
Tianlin Street Office, and the Taiwan office in Shanghai in accordance with the
law.
On August 10 and 11, at the demand of related agencies, San Want Hotel
assigned people to communicate with Zhang Ru-hai, who made the unreasonable
demand of 7 million RMB in compensation for giving up the auxiliary building.
San Want strictly refused and stated that it had already reported the issue to the
police and filed a lawsuit, expressing faith that the mainland judicial authorities
would deal with the case fairly.

12

Analyses and Implications: This case is clearly a contract dispute. San
Want has already entrusted the case to a lawyer, who has filed a civil lawsuit to
the Shanghai City Xuhui District People's Court maintaining the right to appeal
its right to material property. It has again reported the case to the Xuhui Branch
of the Shanghai Public Security Bureau. The case has already entered the judicial
process, and it will be handled according to edicts such as the Property Law of
the People's Republic of China.
This case reveals that Taiwanese investments are still negatively impacted
by local protectionism. Even in Shanghai, one of mainland China's most
international cities, public authorities think local and outside interests should be
treated differently and handle cases in the same way. This threatens Taiwanese
businesspeople's rights to equality and property and even leads to infringements
on their personal safety.
(D) Disputes over management rights
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Case 1: Far Eastern Group Pacific SOGO Department Store's Chunxi
Branch in Chengdu, Sichuan was forced into closure by its landlord, Chengshang
Group Co., Ltd. With the two sides caught in a stalemate, on July 16 the vendors
announced that they had not been given a concrete time frame of when they
could get back to business. Chengshang informed its employees in a letter that
after taking over the Chengdu Commercial Building, it would establish the
Chunxi Branch of the MOI Department Store there as soon as possible. Pacific
SOGO Chunxi has not yet resumed operations since being forced out of business
on the 15th. The two companies are still negotiating under the intervention of
Chengdu's municipal government.
The Ministry of Economic Affairs' Department of Investment Services
says that through the coordination window of mainland China's Taiwan Affairs
Office (TAO) it has already asked for relevant agencies of the mainland Chinese
government to actively intervene in the case.
The major point of the Taiwanese request is that the case pass through the
judicial system. Pacific SOGO has already followed the mainland's relevant
procedures to seek judicial relief. Pending the judgment of the court, its rights
and interests should be protected, and Chengshang should not be able to
wantonly violate the law. The case has already been co-processed by the Straits
Exchange Foundation (SEF) and the Association for Relations Across the Taiwan
Straits (ARATS), and the cross-strait investment protection agreement is another
co-processing pipeline.
Generally, international investment protection agreements only apply to
private-to-government (P2G) disputes; however, the cross-strait equivalent
presents one more channel for handling private-to-private (P2P) conflicts:
arbitration by a cross-strait arbitral institution. Nevertheless, according to this
author's understanding, there is not much room for said mechanism to intervene
in this case as a coprocessor. This is because the case is a dispute between private
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businesses involving the content of their bilateral contract, and it has already
reached the courts.

13

The influence of local protectionism in this case cannot be ruled out, and
it has threatened Taiwanese businesspeople's property rights and even their
personal rights. The two sides must jointly coordinate a solution in order to allow
Pacific SOGO Chunxi to quickly get back to business.
Case 2: A Taiwanese business dispute in Zhao'an County, Fujian Province
which had lasted five years was finally resolved in June 2013 by the Fujian
Zhao'an County People's Procuratorate. The story began 22 years ago, when
a Taiwanese businessperson invested to establish a business in Zhao'an, but
the property was registered in the name of the business. After 17 years, the
businessperson wanted to get the title to his company back, and he ended
up fighting for it for 5 years, until the procuratorate finally brought about a
successful resolution.
The businessman, a Mr. Chen, came to Meiling Town in Zhao'an and
invested in aquaculture. At that very time the town's fishery bureau was
conducting open bidding for state-owned assets in its Xiahe fishery station. Mr.
Chen won with a bid of 120,050 RMB. Taking into account that the state of the
cross-strait relationship was not entirely clear at that time, in order to protect
his investment, Mr. Chen entrusted the rights to a certain person who filed an
application to establish Zhao'an Taicheng Aquatic Development Co., Ltd. and
handle related paperwork. That person then registered property for the company
under his name.
After Zhao'an Taicheng's establishment, Mr. Chen invested in the
infrastructure and purchase of nursery facilities and hired that certain person as a
manager. In 2008, when Mr. Chen decided that he would spent his retirement in
Zhangzhou, Fujian, he asked that person to sign the rights to Zhao'an Taicheng
over to him. That person was not willing to do so, though.
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Hence, Mr. Chen filed a lawsuit with the Zhao'an County Court to request
the property. In October 2010, this court declared that the person who actually
paid to buy the Xiahe fishery assets at the government auction was indeed Chen.
The“certain individual＂did not agree to the decision of the first trial and filed
an appeal. In May 2011, the Fujian Zhangzhou Intermediate People's Court
upheld the lower court's decision. On April 8, 2013, Mr. Chen sent the Zhao'an
procuratorate a letter reflecting on the situation. After the agency's prosecutors
took over the case, they went north to Zhangpu three times, west to Meilin five
times, shuttled through countless courts, and went between units and departments
controlling housing management and other topics to conduct interpretation and
reasoning.
In the end, both sides agreed to make concessions. In the pact signed
between them June 14, 2013 with prosecutors as witnesses, that individual agreed
to hand over all total and partial ownership stakes in the company, allowed Mr.
Chen to handle all the property registration paperwork, and gave up all rights and
obligations for the property. Mr. Chen in turn provided that person a one-time
proxy compensation of 40,000 RMB.

14

This case shows that if good faith and

mutual trust are upheld throughout a cross-strait business cooperation dispute, a
happy ending is attainable.
Analyses and Implications: Although Mainland China and Taiwan have
signed an investment protection agreement, if Taiwanese businesspeople's rights
are infringed upon, and public security, procuratorate, and legal authorities
deliberately do nothing, it will be difficult for Taiwanese rights to be protected
in a timely manner. Sometimes, these authorities are too bureaucratic and exhibit
departmental selfishness, or because of complex political and business interests
they choose not to do what they should to safeguard Taiwanese businesspersons＇
interests, leaving these victims with nowhere to turn. They may immediately
appeal to the TAO and ARATS, but after that they can only place calls, and
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typically akin to a stone dropped into the ocean.

15

With respect to the commotion brought to San Want Hotel by a large group
of unknown people, the TAO stated that mainland China had already intervened,
and the SAT was handling the dispute properly. On August 7, after the case broke,
the SAT had already followed the TAO's instructions and demands and gotten
actively involved in coordinating with relevant city and regional governments in
hopes of resolving the dispute.
Since August 7, when the occupation began, the SAT has in accordance
with the TAO's directives and demands intervened in dispute resolution together
with city and regional government agencies. During interviews, both sides of
the dispute were demanded to resolve the matter in accordance with the law,
rationally address every kind of contradiction, and keep problems from becoming
more complex.
San Want Hotel is operating normally once again, and the dispute has
already moved on to the courts. The SAT and related agencies are dealing
with the case according to legal principles. They are maintaining Taiwanese
businesspeople's legal rights and interests and urging both sides to exercise
restraint, let the case be decided by way of the legal system, and avoid the
intensification of the conflict.

16

Meanwhile, the dispute over Pacific SOGO Chunxi is connected to
arbitration. According to General Chamber of Commerce of the Republic
of China Chairman and Chinese Arbitration Association, Taipei Board of
Supervisors Convener Lawrence Pen-Tsao Chang, if a Taiwanese businessperson
cannot accept the decision of the mainland arbitrator, he or she can apply to
withdraw the arbitration. When the Far Eastern Group and Chengshang signed
their earlier contract, they did not stipulate a method for resolving disputes, as
it was feared mediation would take too much time.“The Cross-Strait Bilateral
Investment Protection and Promotion Agreement makes a great contribution to
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Taiwanese businesspeople. They can resolve their disputes through an arbitrator,
and this is much less costly than going through the courts,＂Chang said.
When Taiwanese and mainland Chinese businesses are in the process of
signing large contracts, they typically include arbitration provisions, so that
when the parties dispute, they don't need to go resort to court proceedings and
can instead directly settle conflicts through the arbitrator.

17

The Far Eastern

Group believed its contract with the Chengdu Commercial Building would run
through the end of 2014. However, Chengshang based on the ruling of the China
International Economic and Trade Arbitration Commission believed that from
April 20, 2012 onward, it could legally liquidate Pacific SOGO's presence in the
building. That is the root of the dispute.

18

Since this case is a P2P dispute between private entities, it should first
pass through official mainland channels. If mainland China's public security
apparatus cannot resolve it, normal legal channels should be sought. If a business
immediately resorts to the cross-strait investment protection agreement, the
intervention of the other side's window will be requested, and that side must be
demanded to handle the case through the legal process.

19

However, the frequency of cases like Pacific SOGO's and San Want's has
already hindered the passage of the Cross-Strait Agreement on Trade in Services.
More importantly, the influence of local protectionism on the above cases
cannot be discounted. This protectionism forces Taiwanese businesses to receive
unfair treatment and threats to property and personal rights, making obvious the
necessity and urgency of the deepening of the culture of the rule of law among
local governments and residents of mainland China.

2.2

Problems with land expropriation and compensation
Case 1: The Taiwanese-owned Shanghai Weihong Vacuum Products Co.,

Ltd. had its plant demolished. Each side was uncompromising, and the SAT and
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SEF intervened in the coordination. The plant, more than 13,200 square meters
in size, was broken into, razed, and occupied early in the morning on May 7.
The SAT quickly intervened to help both sides peacefully coordinate the issue in
Anting Village and decided that no further action should be taken by either side
before the court's decision on the case.
Weihong had 16 years earlier arrived in Anting to manufacture vacuum
products. It had the right to use its land for 30 years, but the rapid development
of the local area made this problematic. Seven years ago, the land was converted
from an industrial to a residential district, and its value shot through the roof
overnight. According to a Weihong employee, local government officials
were eyeing urban development and sought to hand the land over to local land
developer Huige, so it planned to find 20 acres of industrial land to exchange
with Weihong. However, it did not honor this agreement, and in the end it desired
to give Weihong just more than 10 million RMB as compensation in exchange
for giving up the factory and land.
Weihong did not agree because the difference with its own valuation was
too great. According to an employee, the value of the factory equipment eclipsed
10 million RMB by itself, and an equivalent amount of land area in an industrial
district costs 30 to 40 million RMB.
Two months earlier, the Shanghai Jiading District People's Court had heard
the case, but at 4:00 a.m. on May 7 (dawn), before the first-instance verdict was
declared, Huige unexpectedly sent 40 to 50 people to break into the plant. They
coerced all of Weihong's employees, bound the hands of company security, cut
the telephone lines and power, and confiscated all cellular phones. Not long after,
all the company buildings were demolished by excavators. Many large objects
that were not moved in time, including plant equipment, were razed to the
ground.
After being informed of the case, the SEF immediately got in touch with
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other groups to resolve it. Through the coordination of the mainland's Taiwan
offices, the following four conclusions were reached: (1) all damages would be
compensated by the developer; (2) the Anting municipal government would help
resolve resettlement issues for Weihong employees who were living on company
grounds; (3) relocation compensation would be continuously coordinated by the
court; (4) public security officers would be posted on the site to prevent further
destruction. Weihong stated that it had never received any documents forcing
it to take action before the invasion, and the case was simply an example of
lawlessness. The SAT has already helped both sides to proceed with mediation,
and demolition has ceased. The situation is under control, and both sides are now
looking forward to the proper handling of the case.

20

Case 2: A Taiwanese businessperson in Mudanjiang, Heilongjiang sought
compensation for ten years, only to be notified that his contract with the local
government that was the basis of his case was invalid.
Chen Shan Wooden Co., Ltd. was a star enterprise of reemployment. Just as
business was in its heyday, however, Mudanjiang City began an immense effort
to create the Jiangnan development zone, and it demolished and reconstructed
numerous structures in the process.
In June 2004, Chen Shan finally found itself unable to escape demolition.
The company president, Chang Chen-shan, maintains that the government agreed
to give it 16 million RMB in compensation then. Ten years later, it has only
received 1.7 million of that. The firm pursued the rest of the money for ten years,
but finally the answer Chang received was merely that the contract was void.
Mr. Chang presented the monetary compensation agreement it signed
with Xinshuguang, Mudanjiang's governmental unit dedicated to investment in
Jiangnan. The document clearly indicates that monetary and other compensation
to his company should amount to 16 million RMB. Because the rest of the
money never came, Chen Shan could not afford a suitable location to restart
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the plant, and Chang lost over 6 million RMB for breaking various contracts as
a consequence, forcing the company into bankruptcy the year it was forced to
move, 2004.
The former deputy director of the city's Taiwan office, Ma Jing-hua, stated
that Chen Shan was a Taiwan-funded enterprise, and the result of its bankruptcy
as a result of its move from the site was very bad for the area. Meanwhile, the
Xinshuguang development agency became a development association, and its
chief changed three times, but no one ever came forward to give Chen Shan an
explanation.
Some days earlier, Chang Chen-shan once again went before the Jiangnan
development association. Zhong Tao, the Mudanjiang development association's
demolition affairs chief, stated that the 14.3 million RMB that was not paid out
to Chen Shan had all been integrated into the government treasury, and the proof
could be found at the Mudanjiang Finance Bureau.
Chen Nan-shan, an attorney for the Shanghai Jingwei Law Firm, stated
that based on the legal interpretation of the Supreme People's Court, the
compensation agreement possessed by Chang has legal force for attaining
resettlement compensation for a civil contract. Chen also pointed out that
according to urban housing regulations, when conducting demolition the city
and county governments must meet five conditions, and it would be best for one
whose property is being demolished to understand all these first, because local
governments' methods in this area may not be legal.

21

Analyses and Implications: Cross-strait cases all involve property rights,
personal freedom, or the violation of equal rights due to mischief by local
protectionists. When it comes to protection of Taiwanese businesspersons' rights,
investments, and interests, real estate rights make up the bulk of cases, but given
the complex land system as well as the urbanization of mainland China, things
are not yet perfect. In every area, the complaints and coordination over real estate
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are the most frequent and the disputes are the biggest, and the chief problem is
that the protection of Taiwanese industrial land use rights is insufficient.

22

In fact, several Taiwanese businesspeople investing in and building their
plants in mainland China do not yet have a comprehensive understanding of the
land-use system and related policies there. Instead, they believe the unilateral
commitments told to them by a level of collective economic organizations
devoted to recruiting local investment. They still cannot spontaneously protect
their own legal rights and interests based on the land use and planning permission
systems stipulated in mainland China's Land Administration Law and Town and
Country Planning Act. This would require introducing the special characteristics
of the land system of mainland China to certain Taiwanese investment groups
through policy propaganda or guidance. In particular, comparisons and contrasts
should be made with the Taiwanese land system, which these businesspeople
would be more familiar with.
For example, Article 4 of the Law of the People's Republic of China on
Protection of Investment by Compatriots From Taiwan states:“The State shall
not nationalize or requisition the investment made by investors who are Taiwan
compatriots; under special circumstances and on the basis of the need of public
interests, the State may in accordance with legal procedures requisition the
investments made by investors who are Taiwan compatriots and make appropriate
compensations thereto.＂
In practice, however, because in recent years the urbanization of mainland
China has accelerated, the construction of some large-scale transport infrastructure
projects in certain cases will involve the expropriation of Taiwanese factory
lands. There are commonly controversies over the standard of compensation in
such cases and relatively more frequently disputes.
For example, sometimes after Taiwanese businesspeople buy factory
buildings and open their factories, business is going well until the local
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government says that the factory must move for the sake of the public
interest. However, the two sides are unable to see eye to eye on the amount of
compensation owed the business. Hence, the public interest needs to be more
clearly defined through amendments to law or rules of implementation in order to
strengthen their operability and avoid vagueness.

2.3 Intellectual property rights
Case: In 2009, in virtue of his independent invention of a new kind of mop,
Lee Ching-ho acquired patent certification in 54 countries. He also successfully
applied to the State Intellectual Property Office of mainland China for 17 patents.
However, at the beginning of 2010, after Lee's original mop had been on
the market in Taiwan for just two months, a similar product infringing on his
design appeared on shelves and was marketed at several mainland hypermarkets.
Lee suspended his plans to invest in factories in mainland China to produce his
invention and instead began a three-year battle for his intellectual property rights
there.
In February 2013, a mainland lawyer filed a suit for serial patent
infringement with the Fuzhou City Intermediate People's Court on Lee's behalf.
On the afternoon of March 13, he signed an out-of-court settlement in Fuzhou
with the offending business. Fuzhou City Intermediate People's Court Third
Civil Court Vice President Qiu Can-ming stated that this rapprochement proved
that mainland China highly values the protection of Taiwanese compatriots'
intellectual property rights and is implementing the Cross-Strait Agreement on
Intellectual Property Right Protection and Cooperation.

23

Analysis and Implications: At just the time when Taiwan's high-tech
industries have been conducting a strategy of global deployment, dependence
on mainland Chinese economic and trade investment has become ever greater,
further highlighting the increasing necessity of speedy and effective resolutions
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to Taiwanese businesspeople's ever more frequent intellectual property rights
disputes.
In the post-ECFA (Cross-Straits Economic Cooperation Framework
Agreement) era, the question of how to implement protection of Taiwanese
intellectual property in mainland China is particularly significant. The
formal signing of the Cross-Strait Agreement on Intellectual Property Right
Protection and Cooperation in September 2010 provides a quick and effective
communication platform and coordination mechanism for resolving these issues.
However, another problem Taiwanese businesspeople believe needs to be
resolved is the crackdown on piracy and counterfeit goods on the mainland. For
example, there are huge quantities of illegal copies and Internet showings of
excellent Taiwanese television programs like KangXi Lai Le and Monga there.
Mainland China should take another step forward to perfect its law
enforcement cooperation mechanism of united agencies and coordination
between local governments. The cross-strait intellectual property rights
coprocessor measurement should add a law enforcement working group.
Taiwanese businesspeople on the mainland should take full advantage of the
cross-strait intellectual property rights appeal and relief pipeline and information.
With the successful experience of the quality assurance committee as a model,
a Taiwanese business intellectual property rights protection organization for
mainland Chinese assistants and think tanks should be established.

24

2.4 Protection of personal safety
Case 1: A Taiwanese businessperson named Yang was detained by mainland
Chinese authorities and has not been able to leave the country's borders ever
since. World Taiwanese Chambers of Commerce President Lee Fang-hsin
petitioned the Vice President of the ROC (Taiwan), Wu Den-yih, about the
incident, and Wu promised to speak with mainland authorities about it.
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At the beginning of September 2013, Yang went to Beijing with the Council
of Taiwanese Chamber of Commerce Europe. He was detained there by mainland
public security officials. It is hoped that the government, through the SEF,
will negotiate with the mainland side for assistance with this case under fair,
reasonable, and lawful conditions.
World Taiwanese Chambers of Commerce consultant Li Yu-ying stated that
the Council of Taiwanese Chamber of Commerce Europe came to Beijing on
invitation. Yang, who runs a jewelry business, was detained by customs upon
entering Beijing on September 8. He has since been moved to Shenzhen but has
not been permitted to leave the country. His wife has rushed from one place to
another seeking help and hopes the government's relevant authorities can extend
a helping hand.
Case 2: Yan Ming-hui and Huang Wen-ling, the parents of a man surnamed
Yan, ran a business in Xiamen, but on May 16, 2013, they were searched and
arrested without cause by public security and placed in a detention center until
August 28, more than three months' time.
Mr. Yan was in Xiamen at the very time this incident occurred, but he did
not receive any notification from the public security authorities until he received
a criminal detention notice 11 days after his parents' arrest. The members of the
Yan family were beside themselves with worry, and on top of that, they had to
pay multiple bribes to mainland authorities to learn Ming-hui and Wen-ling's
whereabouts.
On June 28, Mr. Yan came to Taiwan and sought the assistance of
government officials. He communicated with the SEF, Mainland Affairs Council,
Ministry of Justice, and National Police Administration, but none of these
agencies had received notification from mainland China, and none had heard
even the first thing about Yan's parents' circumstances. Even after mainland and
Taiwanese authorities had sent multiple communiques to each other about the
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case, Taiwanese officials could not verify the progress or circumstances of Yen
Ming-hui and Wen-ling's legal case.
When the mainland Public Security Bureau is negligent in its bulletins
and notifications, and the Taiwanese authorities are passive in response, how
can personal freedom and safety be protected on the mainland? Mr. Yan says
that although his parents have high blood pressure, there is no way to send the
medicine they need to the detention facility. Even if family members want to go
to mainland China to visit their relatives and express their concern, according to
the Cross-Strait Joint Crime-Fighting and Judicial Mutual Assistance Agreement
any person who goes to mainland China for a humanitarian visit still has to
follow all of that state's relevant legal stipulations, and if a defendant has still
not received his or her sentence in mainland China, in principle even family
members cannot visit that person without special permission.

25

Analyses and Implications: The aforementioned cases touch on the rights
to personal freedom and freedom of movement.
The Cross-Strait Bilateral Investment Protection and Promotion Agreement,
which may apply to such cases, was signed on August 9, 2012 at the eighth
“Jiang-Chen meeting＂(meeting between the ARATS and SEF). After each side
completed related procedures and send written notice to the other, the pact went
into effect on February 1, 2013. After the signing, the two sides began to handle
complaints filed by investors. From the signing of the pact until November
30, 2013, the Taiwanese side sent the mainland window 84 cases to request
coprocessing, and the requested coprocessing procedures have been completed
for 17 of them.

26

Based on the statistics compiled by the SEF, which coprocesses Taiwnese
businesspeople's personal safety cases in mainland China, as of December 2012,
the total number of such cases in which a Taiwanese person's personal freedom
was restricted is 830. According to newspaper reports, over 2,000 Taiwanese
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businesspeople have been imprisoned in mainland China. Thus, issues of personal
freedom and safety are addressed not only in the Cross-Strait Joint CrimeFighting and Judicial Mutual Assistance Agreement but also in the personal
freedom and safety consensus inside the investment protection agreement.
In fact, before the two sides signed this pact, civil society organizations on
several occasions appealed to the government to include the following concrete
guarantees of personal freedom inside it: a 24-hour notification mechanism
informing family or next of kin if a person has been detained, no matter what the
crime that person is accused of; visitation rights for detainees' family members,
representatives, and suspects' appointed lawyers; the right to the presence of legal
counsel; and the demand for mainland China to establish an arraignment system.
However, when the two sides were discussing the agreement, these measures
to guarantee Taiwanese people's personal freedom in mainland China were
almost completely abandoned. Instead, the two sides issued a“consensus on
personal freedom and safety.＂Mainland China promised therein that if its public
security officers detained and restricted the personal freedom of a Taiwanese
businessperson and/or those connected with him or her, it must inform the
detainee's family or company on the mainland as well as the competent agency
in Taiwan based on the stipulations of the Cross-Strait Joint Crime-Fighting and
Judicial Mutual Assistance Agreement. Nevertheless, the aforementioned two
cases prove that even this consensus has not yet been fully implemented.
Border control measures also are problematic for Taiwanese businesspeople's
personal freedom and freedom of movement. If a Taiwanese doing business in
mainland China gets involves in a civil dispute in court, he or she may be barred
from leaving its borders.

27

For example, Ms. Lin, a Taiwanese businessperson, in mid-December
2012 filed a petition with the ROC Ministry of Economic Affairs' (MOEA)
Department of Investment Services stating that mainland Chinese shareholders
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in her company had maliciously reported suspicion that she had misappropriated
funds to mainland authorities. She was thus barred from leaving mainland China.
After asking the MOEA's joint service center for Taiwanese businesspeople for
assistance, in mid-January 2013 her border restriction was lifted and she could
finally peacefully return to Taiwan.
In another case, a Taiwanese group got into a dispute with a mainland
Chinese group, after which several Taiwanese employees were charged with
bribery and forced to stay within mainland Chinese borders for over a month.
The Nanjing No. 5 Intermediate People's Court has defined such border
control measures as a way to prevent foreigners or citizens suspected of crimes
from leaving the country to evade judiciaries who are investigating their legal
liability for their actions, and to comprehensively protect against grave damage
being done to national, organizational, and individual wealth through such
actions. Through these statutory procedures, said the court, individuals are barred
from leaving the country at its ports of entry or shores.

28

Article 23 of the Law of the People's Republic of China on Control of
the Entry and Exit of Aliens reads as follows:“Aliens belonging to any of
the following categories shall not be allowed to leave China: (1) defendants
in criminal cases or criminal suspects confirmed by a public security organ,
a people's procuratorate or a people's court; (2) persons who, as notified by a
people's court, shall be denied exit owing to involvement in unresolved civil
cases; (3) persons who have committed other acts in violation of Chinese law
who have not been dealt with and against whom the competent authorities
consider it necessary to institute prosecution.＂

29

These measures negatively affect the safety of Taiwanese businesspeople
working across the strait, but because they involve mainland Chinese law, a
mutual legal solution should be reached through further negotiations of the SEF
and ARATS.
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III. Big-picture dilemmas for protection of Taiwanese
businesspeople’s rights
When the typical Taiwanese businessperson lands in a dispute, his or her
methods of resolving it are, in succession from first resort to last: using personal
relationships; private settlement; going through the local police department;
spending some money to settle the issue; going through fraternal organizations
for Taiwanese businesspeople; seeking arbitration by the China Council for the
Promotion of International Trade; and seeking arbitration in a third location
located in neither mainland China nor Taiwan.
What is unusual about this list is the absence of the judiciary system.
Taiwanese businesspeople are not willing to solve disputes through it. The
investment environment for Taiwanese businesses in mainland China has never
been ideal, and the primacy of the rule of men over the rule of law has always
caused headaches.
First of all, mainland Chinese lawyers do not have enough independence.
He Jun-ren, a practicing lawyer belonging to the Legislative Council of Hong
Kong who has always been concerned with the rights and interests of practicing
lawyers in mainland China, says that the Ministry of Justice of the People's
Republic of China typically applies political criteria when lawyers apply for
their annual license inspection. In May 2013, over 500 lawyers encountered
difficulties on this inspection. According to He, some civil society organizations
afterward issued public statements protesting the pressure the ministry applies
to control practicing lawyers. However, certain attorneys still never managed to
receive license approval.
He demands that mainland China not use the annual license inspection as a
means of political censorship to pressure lawyers whom it considers disobedient.
Mainland lawyers must register for their license every year, otherwise they
will be left unable to practice, and those who do register must have their work
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inspected by an administrative unit of the judiciary. Hence, whether you have
passed your annual inspection determines whether your firm can stay in business.
The registration process is the responsibility of administrative organs of courts
at the provincial and autonomous region and municipality court level and above.
These courts can entrust this work to regional, city, and state courts as needed,
as well. The perfection of file management and the preparation of appraisal
documents and statistical reports in order to pass the inspection is thus a routine
focus of mainland Chinese law firms, and the Ministry of Justice publishes a
variety of fixed written formats for the inspection.
Besides that, control of the government by the Communist Party of China
(CPC) is the inherent nature of the mainland Chinese legal system. Politics
comes before law: (1) the executive, legislative, and judicial branches are
ultimately under the united leadership of the party. (2) Each level of government
has a parallel organization within the CPC which controls it. Hence, the judicial
system there is not independent. Furthermore, local protectionism prevails there,
which is particularly unfavorable for Taiwanese investors and businesses when it
comes to the resolution of disputes.
At the close of the Third Plenary Session of the 18th CPC Central
Committee on November 12, 2013, the Decision on Major Issues Concerning
Comprehensively Deepening Reforms included a declaration of judicial
reform stating that the Supreme People's Court would strongly promote the
establishment of open trials, open written legal judgments, and open disclosure
of the execution of judgments—three major platforms.
The Supreme People's Court, at the same time that it issued an opinion
on the establishment of a sound working mechanism to prevent miscarriages
of justice in criminal cases on November 21, 2013, opened official Weibo and
WeChat accounts. Then on November 27, a national conference on the promotion
of judicial openness was convened, and Zhou Qiang, president and party
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secretary of the Supreme People's Court, proposed that open justice be the breach
through which the judiciary can be reformed.

30

The November 21 opinion of the Supreme People's Court can be called
the court's implementation of the major judicial initiatives announced at the
18th Central Committee's Third Plenary Session. This opinion's chief goal is to
strengthen judicial mechanisms and achieve the prevention of miscarriages of
justice, and it chiefly emphasizes the following five principles or concepts:
1. Fighting crime and protecting human rights are equally important: During
any trial, the rights of the litigants must be respected.
2. The independent exercise of judicial power: The court must not receive
outside influence during a trial.
3. Principles of procedural justice: The provisions regulating the criminal justice
system must be strictly observed.
4. Open trial principles: Focus must be placed on the openness and transparency
of the judiciary.
5. Adherence to the principles of presumption of innocence and of evidentiary
adjudication: The mistaken law enforcement concept of presumption of guilt
must be avoided.

31

Judicial reform was a focal point of the reform blueprint Xi Jin-ping
presented at the Third Plenary Session of the 18th CPC Central Committee.
Whether the Commission of Politics and Law and the more than 3,000 courts
nationwide, which are deeply influenced by local government, can increase
judicial independence has bearing upon whether the root causes of social
instability can be eliminated. However, the social authority of the courts
is relatively weak, and the realization of judicial independence is no easy
task. Whether judicial reform takes root depends on the determination and
perseverance of the mainland Chinese authorities.
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IV. Conclusion and Recommendations
Shortcomings in the implementation of protections of the rights and interests
of Taiwanese businesspeople stem from the dilemma of the law alone being
insufficient in mainland China. The implementation of laws and regulations
is of primary importance to improving the rights protections of Taiwanese
businesspeople.
The elimination of local protectionism and assurance of Taiwanese
businesspersons' personal safety are two major outcome indicators. At present,
over a million Taiwanese frequently travel back and forth across the Taiwan
Strait. According to statistics, no small number of these has had their personal
freedom constrained for judiciary-related reasons. During the three-year period
from 2008 to 2011, over 7,000 requests for help with personal safety were made
to the SEF, and among the cases involving restrictions of personal freedom, we
have found that mainland China still had not fulfilled its duties, stipulated in the
related cross-strait consensus, to inform family members or Taiwanese authorities
of the situation. This had caused panic among the detainees and their next of
kin. Hence, it is an urgent priority that the SEF and ARATS thoroughly review
the current notification and reporting system and present effective programs to
resolve this problem.
At the same time related supporting mechanisms are gradually perfected,
Taiwanese businesspeople should make good use of arbitration to resolve
business disputes.

32

One reason is that arbitration has the advantages of being

economical, fast, confidential, and effective, with experts hearing all the cases.
Another is that due to the political barriers between Taiwan and mainland China,
civil arbitration to resolve investment disputes allows the evasion of the highly
sensitive matter of judicial sovereignty and contentious issues of jurisdiction.
Although mainland China and Taiwan have each made provisions about
the problems of recognition and execution of arbitration, they are still some
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distance from fully effective solutions to these issues. For example, Article 14
of the Cross-Strait Bilateral Investment Protection and Promotion Agreement
lists arbitration as one of the mechanisms for mainland Chinese and Taiwanese
businesses to resolve disputes.
However, mainland China still has not established special provisions for the
recognition and execution of decisions by Taiwanese arbitrators. Instead, Article
19 of the Supreme People's Court's Provisions on the Recognition of Relevant
Civil Court Judgments of Taiwan by People's Courts applies mutatis mutandis.
That article states it applies to Taiwan area arbitration bodies' rulings rather than
rulings rendered in the Taiwan area, however, which is not equivalent to Article
74 of the Act Governing Relations between the People of the Taiwan Area and
the Mainland Area, which refers to“an irrevocable civil ruling or judgment, or
arbitral award rendered in the Mainland Area＂. This means that when someone
applies to a mainland Chinese court for recognition of an arbitration ruling made
in Taiwan, the problem of a lack of perceived legal basis for the court to do so
may arise.

33

From the point of view of public authorities on both sides of the Taiwan
Strait, the SEF-ARATS-established supervisory mechanisms for lawmaking
and law enforcement must be strengthened further. The groups have not yet
reached a foundational agreement with constitutional status and character.

34

Obviously, an agreement involving the political status of each side of the strait
may be beyond the capabilities of these two groups to carry out. However, many
regulatory issues, such as how cross-strait agreements by SEF and ARATS
align with domestic law for both mainland China and Taiwan, and how these
agreements should be applied within each jurisdiction, must be further stipulated
in a foundational agreement treating the formulation and implementation of
legal technicalities. Even the systematization of SEF-ARATS negotiation and
lawmaking procedures, creating a normative“legislative process＂for law
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affecting both sides of the strait or its approximation, could be laid out.
Secondly, both Taiwan and mainland China should place more importance
on functions created by ECFA such as the Cross-Strait Economic Cooperation
Committee. This permanent cross-strait common institution can be expanded
to other cover other matters of cross-strait interaction. Its agenda-setting can
be strengthened, and it can be converted for use for appropriate legislation and
support. In terms of monitoring the implementation of agreements, these types
of institutions could be strengthened to take the functions of treaty bodies.
Additionally, SEF could more actively support Taiwanese businesspeople in
mainland China if the as-yet unsigned agreement on mutual establishment of
cross-strait offices were to permit its representatives to make humanitarian visits
to Taiwanese businesspeople imprisoned in mainland China.
Finally, as ROC Minister of Economic Affairs Chang Chia-juch has pointed
out, currently Taiwanese businesspeople who invest in mainland China encounter
the problem of“hidden rules.＂

35

This is one of three major problems plaguing

the current stage of cross-strait economic exchange; the others are overlapping
investment and vicious competition, and malicious poaching of key talent.
During this occasion of strongly proclaiming the necessity of judicial
reform, the CPC Central Committee should bring the mainland under the rule
of law and rectify the problem of hidden rules. Minister Chang has indicated
that although the investment protection agreement has already been signed, the
regulations and laws of each region of mainland China are different, which often
leaves Taiwanese businesspeople with their hands tied. Mainland China should
take effective action and remove the“hidden rules＂Taiwanese businesspeople
face in order to provide them with a fairer and more obstacle-free business and
management environment.
(Translated by William Franco; Reviewed by the Author)
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