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Foreword i

Foreword

This 2014 edition of the China Human Rights Report is in front of you
thanks to the dedication of contributing scholar-authors, and the capable guidance
of the board trustees and supervisors of the Taiwan Foundation for Democracy. It
is a compendium of reference materials for your perusal and comments. We look
forward to your critique. As in every previous edition, this year's contributing
authors are objective and impartial in presenting their materials in a candid
manner. In line with academic integrity, they don't duck the tough questions,
nor do they exaggerate the issues. They strive to offer you a balanced in-depth
account of every aspect of human right status in China in the past year. We hope
you find it useful.
It is widely known that the idea of human rights encompasses numerous
issues, of which each entails multiple definitions. In the history of humanity,
there have been different ways to group various types, or principles, of human
rights. Some major categories are political, economic, social, environmental,
religious, cultural rights, which could be further broken down to the rights for
women, children, workers, ethnic minorities, homosexuals, foreign and domestic
migrant workers, prison inmates, and the rights to medical care and education.
In the limited pages allocated here, we adopt the time-honored chapter layout to
present to you a most comprehensive view with a wealth of specific examples to
demonstrate the core findings from long-term observations.
In the realm of political rights, the freedom of speech, the right to
participation, government efficacy, autonomy and self-determination of ethnic
minorities in China are benchmarks for human rights watch. Naturally, this
chapter dutifully covers the China-unique phenomena in recent years: the New
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Citizens Movement, press and cyber censorship, access to government data,
the Shagnfang (petition) system, the Occupy Central Movement in Hong Kong
towards the end of 2014, and complicated ethnic tension in Xinjiang and Tibet.
The conclusion was, despite Chinese authority's measures to advance political
rights status, there is still plenty of room for improvement.
In the chapter about economic rights, the economic and environmental
problems on the heel of economic growth are described. In this difficult
juncture of economic transition, Beijing has rolled out legal and administrative
measures trying to treat the symptoms and cure the disease at the same time: For
example, replacing GDP goals with infrastructure adjustment for a sustainable
growth, pledging to disclose and eradicate corruption, and striving to protect the
environment. But in a land where counter-measures abound in response to every
official measure, the wide-spread cavalier attitude towards law and regulation is
not conducive to achieving government goals. Beijing authority is trapped in a
quandary of smog-filled air and heightened grievances against a yawning wealth
gap.
In terms of social rights, a close observation reveals wide concerns over
worker safety, medical care, old age care, children's and women's rights, food
safety as well as land appropriation and forced demolition/eviction. These are
typical social issues challenging every country or society. The prosperity from
decades-long phenomenal economic growth gives Beijing abundant resources
to deal with the problems. With the Decisions on Depending Reforms in a
Comprehensive Way being implemented progressively, Chinese people's social
rights status is likely to improve soon. However, the scope and pace remain to be
seen.
The watch on judicial rights status was carried out from four angles: (1) law
enforcement, investigation and extra-judicial process, (2) judicial proceeding,
(3) lawyers' rights to practice law, and (4) high-profile cases. While Beijing's
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endeavors are recognized in abolishing labor re-education program, rectifying
cases of wrongful conviction, making court opinions available on-line, and
rolling out legal-aid service at the provincial level, this report clearly points
out areas in need of reforms: curtailed personal liberty in detained education
program, restricting lawyers' role in court cases, and annual review for license
renewal. In short, there is much to be desired to advance judicial rights in China.
To avoid repetition of narratives about cultural and educational rights in
previous years, this year edition shifts to cultural rights of ethnic minorities.
China has embarked on a number of proactive initiatives to enhance cultural
and educational rights of ethnic minority groups. Instead of authority imposing
what Han people think is best for the minorities, the report urges the leaders,
mostly of Han-majority descent, to step into the shoes of minorities to facilitate
cross-ethnicity cohesion, to incorporate their struggles and evolution into school
curriculum, to learn about their culture and languages, to elevate understanding
and respect for their religious heritage, and so on. The report believes this is the
best approach to upholding the cultural rights of ethnic minorities.
When it comes to the rights of Taiwan-origin businesses, the corresponding
chapter acknowledges that China remains a place full of opportunity and
challenge to Taiwanese, albeit incidents of Taiwanese rights being infringed are
often heard, including forced eviction from factory or land, threat to personal
safety and life, forced closure of factory/business. This report makes specific
recommendations to Taiwan government, Chinese authority and Taiwan-origin
businesses operating in China: such as Taiwan should raise authorization level
of parties engaging in cross-strait negotiations; China should show political will
to crack down on hideous behaviors of Chinese people preying on Taiwanese
businesses; Taiwanese should resort to judicial proceeding in China for dispute
resolution.
In all fairness, advancement in China's human rights status deserves credit
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where credit is due, though there are areas warranting timely attention. After the
Communist Party of China (CPC) held the fourth plenary session of the 18th
national congress (CPC NC), Chinese president Xi Jinping reiterated his pledge
to rule the nation with law and according to the constitution. We welcome and
appreciate his pronouncement of such a commitment. We look forward to seeing
China—while pursuing economic development-- dutifully carry out phased
reforms in various aspects to enforce the law, to empower the people, and to
boost government efficacy, all for the ultimate goal of upholding democracy and
safeguarding human rights, and shrinking the gap between Taiwan and China.

Teh-Fu Huang

President
Taiwan Foundation for Democracy
January 20, 2015
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Preface
Chuei-Ling Shin*

I. Foreword: The Tug of War between Preservation of
Stability and of Rights
The economic success of China's reform and opening over the past 30
years is clear, and the nation's strength has continued to rise. According to
an International Monetary Fund report, at the end of 2014, China's economy
surpassed the United States' in size after adjustments for purchasing power parity,
making China the largest economy in the world. China's sudden rise is already a
fact recognized worldwide. However, while the economy has grown rapidly and
China has become a moderately prosperous society, rights issues in the nation
have arisen as well, and citizens' consciousness of their rights has gradually
awakened.
In response to various pressures from inside and outside the party and the
nation's borders, the Communist Party of China (CPC) has relied on its economic
power and strong military force to maintain political stability and deepen reform
and development. It has also taken more steps to concentrate power, consolidate
the effectiveness of the party and governmental organizations, and deal with
endless social rights challenges through innovative ideological attacks and
defenses as well as legal methods. In the past year, human rights in China have
been the subject of a tug of war between forces seeking preservation of stability
and of rights.
The second section of this preface is a look back at the general political
developments from the Lianghui (People's Congress and Chinese People's
Political Consultative Conference) to the Fourth Plenary Session of the 18th CPC

* Chuei-Ling Shin, Professor and Chair,
Department of Political Economy, National Sun
Yat-sen University
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Central Committee: The new centralized system with Xi Jinping at the core, the
“rule by law＂system, and the deepening of reforms through the strengthening
of central dominance. Regarding human rights issues, the CPC still wants to
predominate the right to interpret what human rights are, drawing mixed reviews
from the international community.
The third and fourth sections of the preface are examinations of the CPC's
self-evaluation on human rights and its interaction with international society on
this issue, respectively. The fifth is an outline of this year's research examining
various aspects of human rights in mainland China.

II. From the Lianghui to the Fourth Plenary: The New
Era of Centralized Rule by Law under One-Party
Dictatorship
From the Third Plenary Session of the 18th CPC Central Committee in
2013 to the fourth in 2014, the power structure of mainland China's system of
governance was gradually adjusted and the means of control perfected. In two
short years, a new era of centralized rule by law was created, one with Xi Jinping
at the core, rule by law as the means of control, and one-party dictatorship more
certain. The levels of centralization and utilization of legal tools are greater than
they were in the Hu Jintao era.

1. Centralized constitutional reform
In accordance with the organizational conventions of the CPC regime,
amidst the centralized leadership structure of the Politburo Standing Committee,
the chief secretary is only one representative of the committee members and
party. The past 10 years of political experience show that the chief secretary
need not even wield the most authority in the collective leadership. This
“broken＂authority gave the chief secretary a sense of constraint and influenced
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administration.
Hu Jintao attempted to reform this but was unsuccessful. After Xi
took office, he comprehensively laid out a system of centralized power that
consolidated party and governmental organizations through the 18th National
Congress, Lianghui, and third and fourth plenary sessions of the 18th CPC
Central Committee. Via the presentation of a comprehensive program to deepen
reform, Xi and Li Keqiang guided the reorganization of power structures. Outside
the Politburo and Central Military Commission, new groups were created: the
Central Leading Group for Comprehensively Deepening Reforms, the National
Security Commission of the CPC, and the Central Leading Group for Internet
Security and Informatization.
The Central Leading Group for Comprehensively Deepening Reforms is a
super-cabinet led by Xi himself, with Premier Li Keqiang and fellow Politburo
Standing Committee members Liu Yunshan and Zhang Gaoli as the three deputy
leaders.
The National Security Commission of the CPC is in charge of all national
security-related matters. Its power seems to cover all departments. Its chairman is
Xi Jinping, with Li Keqiang and fellow Politburo Standing Committee member
Zhang Dejiang as deputy chairmen.
The Central Leading Group for Internet Security and Informatization is in
charge of the Internet and informatization. The issues under its jurisdiction are
all-encompassing and include all media and emerging industries. The group's
existence raises the Internet and information technology to the highest tier of
fields directly controlled by the Central Committee of the CPC, displaying the
importance the party places on control of media and new and emerging online
industries. Ideological offense and defense in this field have been raised to the
same tier as national security. This group is led by Xi, with Li and Liu as deputy
leaders.
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The aforementioned leading groups and commission have become the
actual highest governmental decisionmaking apparatuses of the CPC's political
operations. They surpass the highest authorities of the state machinery. They are
all officially and directly led by Xi. Through these new institutions, Xi seemingly
overviews and has the last word on all important policy decisions. This level of
centralization surpasses anything under Hu Jintao and approaches that seen under
Mao Zedong upon launching the Cultural Revolution. Xi's position as the highest
political authority is certain. A new centralized one-party dictatorship of the
Communist regime has been born.

2. Promotion of governance through rule by law
Since the 18th National Congress, another important reform in China's
political development has been the acceleration of the establishment of rule by
law, the promotion of which will extend to the legal system the modernization of
the systems and capabilities of national governance. The chief mission of rule by
law is to fight corruption. Social contradictions have come to the fore one after
another in China, especially with the rapid development of the economy, and
non-democratic, non-transparent government systems are prone to corruption
problems. After the 18th National Congress, an online survey of more than one
million people found that anti-corruption monitoring was receiving the most
attention among all social issues of great concern, such as income distribution,
social security, anti-corruption oversight, housing problems, and environmental
protection.

1

Generally speaking, solutions to corruption problems rely on democratic
supervision and a normative legal structure. However, with no room for
democracy, the CPC can only unilaterally turn toward rule by law. At the second
plenary meeting of the 18th Central Commission for Discipline Inspection, Xi
clearly stated

©
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:“The rule-by-law concept and methods must be used well to
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oppose corruption, strengthen national anti-corruption legislation, strengthen the
establishment of anti-corruption and pro-clean government regulatory systems
within the party, and make the legal system be run rigidly.＂This announcement
commenced the CPC's reorientation toward strengthening the establishment
of rule by law to oppose corruption. Systemic anti-corruption and rule by law
against corruption are considered the most effective means to prevent and punish
corruption at present.
If the CPC's governance of the country can truly become systemic,
standardized, and legalized, it would help China enter a“new normal＂as a
nation ruled by law. It would be a transformative, transcendental upgrade that
would establish a necessary foundation for modern national governance.
From the perspective of those laying out the norms for administration
through organizational structures and rule by law, if the decisions of the Fourth
Plenary Session of the 18th Central Committee can be implemented, China could
have legalized normal governance. Based on the decisions, in the future China's
legal construction will have the following five special characteristics:

3

(1) Respect for public authority:
Constraints of the government's rights and guarantees of private citizens'
rights are the basic distinguishing characteristics of modern societies under
the rule of law. Based on the rule-of-law concept of protecting civil rights, the
Fourth Plenary Session decided that civil rights must be legally protected. The
legalization of civil rights protections means that the legal rights and interests
of citizens, legal persons, and organizations may not be derogated, and the
obligations on them may not be increased, without a legal or regulatory basis.
This kind of statement can be seen many times within the decision. If it can be
concretely carried out, this could raise respect for and protection of civil rights.
(2) Emphasis on legislation leading the push for deepening reform:
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Until now, many Chinese social ills have exhibited the“reform goes first;
legislation confirms＂model, through which the construction of law has trailed
behind reform developments. The Fourth Plenary Session resolved to demand
that forward-looking legislation be proactively planned and carried out. This
way, there will be coordination between reform and legislative decision-making,
and reforms will be driven forward on the tracks laid down by the law.
(3) Using rule by law to understand social paradoxes:
The Fourth Plenary Session's decision emphasized that leading cadres at
each level shoulder important responsibilities in advancing rule by law. They
must be in awe of the law and constantly increase application of rule-by-law
thinking and methods to deepen reforms, advance development, and preserve
stability. They must make success in building up rule by law an important point
of consideration in measuring the success of leading groups and cadres at all
levels. Compliance with and handling of matters according to the law must be
demanded as never before.
(4) Reduction of authority:
The highlighting of civil rights naturally also implies the reduction of the
government's power. Methods of legal protection of rights are constructions of
norms and institutions to constraint public authority. In China, these designs to
constrain power not only include the law but also CPC discipline. The Fourth
Plenary Session decided to strengthen the party's internal regulatory regime,
which means strengthening demands on party cadres. This creates dual sets of
requirements, one on national laws and regulations and the other on party internal
rules. Party members must stay in line with party discipline and hold themselves
to higher standards.
(5) Respect for constitutional norms:
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The Fourth Plenary Session's decision indicated that any organization or
individual must respect the Constitution's legal authority and act within the scope
of constitutional law in exercising rights and authority as well as fulfilling duties
and obligations. It can thus be seen that under the appeals to deepen reform and
establish a modern nation, the CPC regime controlled by Xi Jinping has on the
one hand centralized authority and acquired full discretion over decisions, and
on the other hand consolidated legitimacy of the means to rule via rule by law.
The Xi regime not only wants full control of Chinese politics but also is actively
dominating the right to interpret various subjects, particularly human rights
issues.

III. Mainland China’s 2014 human rights self-appraisal
As an emerging super-large country, China must create the image of a great
nation that fulfills its responsibilities, and it has no way to avoid human rights
issues. The CPC states that all of Western society's critiques and suggestions
about China's human rights situation are inappropriate excuses for Western
countries to meddle in China's internal governance. Therefore, it has newly
defined“human rights with Chinese characteristics.＂Acquiring the right to
dominate the interpretation of human rights is still an important goal of the CPC's
human rights policy.
The CPC's definition of human rights is based on the following theories:
(1) Quality of life comes first:
Unlike Western countries, which emphasize freedom and democracy as
political human rights, the CPC believes that the basic human right is the right
to develop one's livelihood. Hence, China advocates economic reform is itself
the implementation of human rights, and that bringing hundreds of millions of
citizens out of poverty is an example of China's human rights achievements.
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Nations at different levels of development prioritize their human rights appeals
differently.
(2) Human rights relativity:
Unlike Western countries, which hold it to be a universal value of human
rights that human rights come before sovereignty, the CPC emphasizes that the
nation is greater than the individual. Nations with different historical and cultural
backgrounds have different understandings of human rights, and these rights are
relative, not absolute, the CPC says.
The CPC assesses human rights in China according to human rights values
and standards it has defined itself. The interpretation and assessment of human
rights are carried out by the government through the State Council and by
academia through the China Society for Human Rights, respectively.
The State Council Information Office in May 2014 released the whitepaper
Progress in China's Human Rights in 2013, over 20,000 Chinese characters in
length, in which the CPC clearly listed nine major human rights issues that it
considers top priorities—development rights, social protection rights, democratic
rights, freedom of speech, personal rights, ethnic minority rights, disability rights,
environmental rights, and exchange and cooperation with foreign countries in
human rights fields—and conducted self-assessment.
According to the report, China's human rights development has seen
advances but is an endless process.“There isn't a｀best,' only｀better.'＂China
is still continuously advancing and developing human rights, and all objective,
rational observers should be able to reach a similar, fair conclusion, the paper
says.
In the section on freedom of speech, the whitepaper enumerates China's
efforts to guarantee citizens' freedom to receive information and examples of
its efforts to promote and protect their freedom of speech. It emphasizes that
freedom of speech is a basic civil right enshrined in China's constitution and
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citizens can express their opinions and wishes, report research findings, and
release creative works within the bounds established by the Constitution and
the law. It also asserts that there is broad freedom of speech in Chinese society,
this freedom is effectively realized, and public supervision of the government is
guaranteed.

4

The whitepaper also pointed out that mainland Chinese's quality of life is
rising, and officials have preliminarily established the world's biggest social
security network, strengthened the construction of the democratic legal system,
advanced consultative democracy systems, abolished the system of reeducation
through labor, put forward initiatives to prevent miscarriages of justice, held
forced confessions in check, reached a new phase in development of work for
disabled people, and accelerated the establishment of an ecological civilization
system.
As for ethnic minorities' rights, the whitepaper indicates that the nation is
continuing to implement policies favoring these peoples, and they enjoy and
exercise each of the rights accorded in the law. It especially mentions that ethnic
minorities in Xinjiang enjoy freedom of religious worship and their customs and
traditions receive full respect. The cultural heritage of Tibet is legally protected,
and religious and traditional customs are respected.
However, the whitepaper does not deny that China is a large nation that
is still developing, and it's still facing problems of development that is still
unbalanced, uncoordinated and unsustainable. It must continue to work hard to
raise its standards for human rights protection. In other words, the CPC indirectly
admits that there is much room for improvement in human rights issues in China.
Besides the whitepaper, the China Society for Human Rights edited the
China Human Rights Development Report (2014), also known as the human
rights blue paper. Promulgated in August 2014, its assessment standards follow
the definitions made in the white paper. Some of its content is general, and
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some devoted to specific topics. There are research reports, case studies, and
appendices.
The blue paper particularly explains human rights in the context of the
China Dream. The topical reports are on examples of progress in human rights
in the following fields: the anti-corruption drive, building socialist deliberative
democracy, reform of the reeducation through labor system, community
corrections, public interest litigation, rural children whose parents have left for
the city, and building ecological civilization. Finally, the blue paper details the
development of mainland China's human rights research in the ten years since
human rights were written into the Chinese Constitution.

5

The promulgation of the blue paper shows that the CPC intends to recapture
the right to interpret and make assessments of human rights in China. However,
even though the whitepaper claims that China is working to advance and protect
freedom of speech, the truth is that there is no sign that its strict controls of
speech, religion, and politics have been relaxed at all. For example, in Internet
freedom of speech, there has been no easing of the requirement that web users
sign up with their real names, of the Great Firewall of China, or of VPN control.
Instead, there has been further tightening in each area. At the end of 2014, China
even cut off Google's services; its grip on the Chinese Internet is ever more
severe. The CPC and international society have real differences of opinion about
human rights in China.

IV. International society's 2014 appraisals of human rights
in mainland China
International society has paid close attention to mainland China's human
rights affairs for more than 20 years. Particularly since the Tiananmen Square
Incident, the CPC has repeatedly been targeted for criticism on human rights
issues. From resisting exclusion in the 1990s, the CPC has turned to participating
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in the conversation in the 21st century. In the past couple years, it has taken a
leading role in these topics, and the strategic changes made at different stages are
evident.
Interaction between international society and mainland China on human
rights can be divided according to three different kinds of international
organizations: the first is the United Nations' multilateral human rights review;
the second is bilateral conversations on human rights between nations; and
the third is surveys and evaluations of human rights in China by international
nongovernmental organizations (NGOs). The perspectives of the three types of
organizations are not uniform. The CPC has the firmest grasp of the UN's human
rights regime, which takes a relatively more peaceful view of China's human
rights. The operation and results of bilateral dialogues, meanwhile, are influenced
by the political relationship between the CPC and the other country that year.
Finally, the international NGOs have the most intense criticism of China's human
rights situation.

1. UN human rights affairs
In the 21st century, the CPC has actively participated in the UN's core
multilateral human rights mechanisms. In March 2001, it formally approved
the International Covenant on Economic, Social and Cultural Rights. In March
2004 human rights were incorporated into the nation's constitution.

6

After that,

through UN mechanisms the CPC executed the following major human rights
policies:
(1) Two International Covenant on Economic, Social and Cultural
Rights compliance reports:
In accordance with the demands of the covenant, signatory nations must
offer compliance reports at regular intervals. The CPC's first such report was
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offered in 2003 and passed in 2005 by the covenant committee. The second was
offered in 2010 and passed in May 2014.

7

(2) Three terms as member of the UN Human Rights Council:
In May 2006, the UN approved the establishment of this council, successor
to the UN Commission on Human Rights and charged with paying attention to
human rights issues around the world. The CPC not only actively participated
in and promoted the creation of this council; it has also actively participated in
the council's operation. It has advocated respecting cultural diversity and each
country's sovereign right to choose its social order and development path, while
pushing to open dialogue and exchanges between various countries. Since the
council's establishment, mainland China has been chosen three consecutive
times as a member—in 2006, 2009 and 2013—each time for a three-year term.
The number of votes it has received has also risen from term to term, displaying
China is definitely gaining influence in the field of international human rights.

8

(3) Two UN Human Rights Council Universal Periodic Reviews:
In these reviews by the council, the 47 member nations create small groups
and conduct comprehensive reviews of human rights and fulfillment of human
rights obligations by the other countries in their group. Developed and developing
nations alike much be reviewed every four and a half years.
first review was passed in February 2009.

10

9

Mainland China's

Its second began in October 2013

and was passed in March 2014; the small group presented 252 suggestions, 204
of which were accepted by the CPC, including recommendations on corruption
reduction, education, and judicial reform. Major suggestions not accepted
included passing the International Covenant on Civil and Political Rights,
establishing human rights bodies, and abolishing the death penalty.

2. Bilateral human rights conversations
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The CPC holds periodic government-to-government bilateral human rights
dialogues with more than 20 countries, including the European Union, United
States, United Kingdom, Germany, Canada, Sweden, Brazil, and Japan. These are
exchanges of opinions and important buffers for avoiding conflicts arising due to
human rights topics. However, as these dialogues are often influenced by political
relations and conflicts between the two countries, their institutionalization is
indefinite. Below is the state of major bilateral dialogues in which the CPC has
participated:
(1) China-U.S.:
Human rights dialogue between the two began in December 1990. By
agreement, meetings should be held twice a year, but they have been canceled
because of conflict on many occasions. Hence, from December 1990 to
December 2002, bilateral dialogue between mainland China and the U.S. took
place just 13 times. There was then a six-year cancellation from 2002 to May
2008, when the 14th meeting was finally held. From 2010 to 2013, one dialogue
was held per year, and the 2014 meeting was cancelled after U.S. President
Barack Obama met with the Dalai Lama.

12

Although the two did not hold a human rights dialogue last year, the U.S.
Congressional-Executive Commission on China released a 2014 report accusing
the CPC of executing inappropriate restrictions of civil society, human rights
defenders, journalists, and religious organizations. China's human rights and the
status of its legal system have not improved, and instead have gotten worse, said
the report, which also expressed great worry about Beijing's intervention in Hong
Kong's freedom and legal system and the city's future prosperity and stability.

13

Meanwhile, the U.S. Department of State Trafficking in Persons Report 2014
named China as a Tier 2 country, a one-tier improvement over 2013, when it
was Tier 3, the worst of all. The reason for this advance in the rankings was the
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country's relaxation of its one-child policy.
(2) China-Europe:
The 33rd China-EU human rights dialogue took place as scheduled in 2014.
The EU discussed the Hong Kong Occupy incident; live organ transplants; Ilham
Tohti, whom had been sentenced to life in prison for the crime of separatism;
other dissidents sentenced for crimes; and Nobel Peace Prize winner Liu Xiaobo.
The CPC rebutted the EU's criticism. It stated the Hong Kong problem was
an internal Chinese political matter and not a human rights issue, emphasizing
that while European countries pay attention to civil and political rights, China
pays more attention to citizens' rights to exist and develop, so they are focusing
on different things. The Chinese side in turn criticized the EU's own problems,
such as protection of gypsies and women's rights.

14

(3) China-Germany:
Beginning in 1999, the two sides agreed to hold an annual dialogue, which
was carried out year by year until 2007, when the German prime minister met
with the Dalai Lama and the talks were canceled until 2010, when they were
revived. The focuses of the 2014 dialogue were ethnic minority issues such as
self-immolations by Tibetans and violence in Xinjiang as well as reintegration
of young people into society. There was not much in common between the two
sides' views, but they resolved to continue their dialogue.

16

(4) China-U.K.:
Dialogues between the two have taken place two times a year since
1997. They were canceled in 2012 after Prime Minister David Cameron met
with the Dalai Lama and were restored the year after, then canceled again in
2014. The reason is thought to be that in its annual human rights report, the
U.K. government named China as a“country of concern＂due to restrictions
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on freedom of speech, association, and assembly as well as the increase of
repression of Tibetan and Xinjiang ethnic minorities.
A U.K. representative had sharply criticized China's human rights situation
in a March meeting of the UN Human Rights Council. He also expressed support
for the successful holding of a minute of silence for human rights defenders who
die of unnatural causes while in custody, inciting strong opposition from China's
representatives.

16

3. International nongovernmental organizations
More than a few international NGOs have paid attention to China's human
rights situation for a long time; the most representative of them are Freedom
House, Human Rights Watch, and Amnesty International.
(1) Freedom House Special Report
In a special report it released in 2014 titled“The Politburo's Predicament:
Confronting the Limitations of Chinese Communist Party Repression,＂Freedom
House volleyed strongly criticism regarding political human rights in mainland
China.

17

According to the report, one can see the shadow of Chairman Mao's
Cultural Revolution in CPC General Secretary Xi Jinping's highly suppressive
totalitarian practices. On the one hand, Xi discusses reform and has made smallscale systemic changes; on the other, he has upgraded highly suppressive ethnic
nationalist and ideological methods. Compared to Hu Jintao, Xi has employed
more severe centralization and coercion.
Freedom House believes that Xi's methods are akin to the Cultural
Revolution. For example, trials and judicial judgments are televised; likewise,
judgments and denouncements were public during the Cultural Revolution.
Speech is strictly censored on the Internet and in social media, suppressing
development of civil society and no different from the milieu of ideological
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battles during the Cultural Revolution.
Xi's actions have of course had shock value, but speech censorship and
suppression of civil rights cannot suppress desire for civil participation, the
report said. The number of citizens joining movements to protect human rights
is growing; even under strict censorship, forbidden information is still spread
widely; those in power are expending enormous funding and energy to suppress
religious activities, and yet these activities are only growing in scale. Some law
enforcers have even resisted their superiors by acting passively or uncertainly.
This shows that although Xi Jinping has centralized leadership under the flags of
the anti-corruption campaign and rule by law, and on the surface no one dissents,
in reality there are many conflicting views within the party, and there are even
party members who sympathize with human rights defenders.
Freedom House believes that many ordinary citizens and CPC cadres alike
are dissatisfied with Xi; hence, it will be difficult for the CPC to truly govern
the country according to law. With increasing centralization, a vicious cycle will
emerge. In the long term, Xi and the CPC will ultimately face a legitimacy crisis.
Freedom House expects top-down reform by the CPC to be futile, so European
and American democratic nations should do everything they can to assist
dissidents, and nurture a robust opposition that comes from bottom up and from
within the party. This would bring true reform for the CPC, it said.
(2) Human Rights Watch
In 2014, Human Rights Watch expressed intense criticism regarding human
rights in China, but it also approved of mainland China's partial reforms in
educational and cultural human rights.
With respect to political rights, Human Rights Watch didn't hold back.
In the chapter on China and Tibet of its annual report on world human rights
announced in January 2015, it said:“China remains an authoritarian state, one
that systematically curbs fundamental rights, including freedom of expression,
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association, assembly, and religion, when their exercise is perceived to threaten
one-party rule.＂Particularly since Xi Jinping took power in 2013, there have
been too many rights violations in the name of reform to name, and suppressive
measures have been taken against basic rights and rights defenders at a scale
rarely seen. The report believes this is a warning, since Xi's time in power is only
beginning.
The report noted that the Chinese government has begun a large-scale anticorruption campaign but said its methods of fighting corruption further break
down the rule of law. For example, suspected officials are illegally detained,
deprived of fundamental legal safeguards, and tortured until they confess.
Besides that, the New Citizens Movement, which urged officials to announce
their assets, was mercilessly monitored and repressed.

18

China's human rights situation has continuously worsened; not only is its
tolerance of dissidents narrowing, even normal peaceful speech has been seen
as criminal and resulted in detention or prosecution. New Citizens Movement
figures have been continually detained and even formally arrested. Peaceful
demonstrators against corruption have been sentenced to six and a half years
in prison. There are more and more examples of detainees being forbidden to
see lawyers. This illustrates the deterioration of mainland China's human rights
situation.

19

At the 2014 opening of the Fourth Plenary Session of the 18th CPC Central
Committee, Human Rights Watch wrote to Xi Jinping to say that China's key
judicial reforms have stalled, and the nation has violated and cannot yet protect
the basic legal rights of its citizens. The NGO called on the CPC to release all
who have been detained for peacefully expressing their opinions, to respond to
Hong Kong democratic activists' appeals, and to abolish arbitrary detention in all
its forms.

20

Recent major cases include the arrest and trial of Guangzhou human rights
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defenders Guo Feixiong and Sun Desheng for participating in a public peaceful
protest. From Beijing to Guangzhou to Xinjiang, there have been prosecutions of
rights defenders participating in movements that stayed within the bounds of the
law. Human Rights Watch believes that rights are in danger in mainland China
and urgently anticipates proactive support from other national governments.

21

However, Human Rights Watch also praised the CPC for improvements
to educational, cultural, and social human rights, such as abolition of the
reeducation through labor system, household registration system reform,
provision of social care to immigrants, and increased education to those suffering
physical and mental disabilities. In 2014, mainland China's Ministry of Education
offered Braille and electronic versions of the university entrance exam to help
visually impaired students take the test. Human Rights Watch expressed approval
of this move.

22

(3) Amnesty International
In 2014, Amnesty International put forward harsh criticism of mainland
China's human rights situation, as usual. The NGO especially made note of the
persecution against human rights defenders on the eve of the 25th anniversary of
the Tiananmen Square Incident. It was the harshest in years: more than 10 people
were detained for suspicion of the crime of causing a disturbance, including
Chinese Academy of Social Sciences researcher Xu Youyu and human rights
lawyer Pu Zhiqiang, because they had met in Beijing to hold a seminar on the
incident.
Bao Tong, the political secretary of former CPC General Secretary Zhao
Ziyang, was also suddenly taken away by the authorities because his pro-reform
colors were clear. Chinese-Australian artist Guo Jian, a participant in the 1989
Tiananmen Square student movement, was arrested for creating a diorama of
Tiananmen Square using minced meat, considered to be a metaphor for the
incident. In 2014, at least 66 people were detained or arrested in connection with
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Tiananmen Square-related subjects.

23

Amnesty International also paid attention to the CPC's treatment of
protesters in Hong Kong. When an overnight vigil was held at Central July 1,
Hong Kong police detained 511 people. Amnesty International's Hong Kong
chapter believes that the police's actions then were contrary to international law,
their enforcement of the law was rash, and they suppressed Hong Kongers' rights
to peaceful assembly and a free press.

24

Amnesty International also demanded that the CPC free journalist Gao
Yu, whom had been accused of leaking state secrets. Gao has written freelance
for Der Spiegel magazine, which published Party Internal Document No.
9 exclusively in August 2013. That document described seven erroneous
ideological trends, such as“advocating Western constitutional democracy.＂
Amnesty believes the document is unrelated to national secrets, and Gao Yu
should not be detained over it, as doing so damages freedom of the press and
freedom of speech.

25

Another 2014 point of emphasis of Amnesty International was China's
exports of excessive law enforcement weapons like barbed batons and stun guns.
Among the more than 130 Chinese-funded companies that produce and export
law enforcement tools, some produce abnormally cruel instruments such as
barbed batons, stun guns, and especially heavy chains, handcuffs, and restraint
chairs. Many of these do not have legal uses.
This equipment is sold to Africa and Southeast Asia. In 2008, for example,
the UN forbade export of tear gas, handcuffs, and electric shock sticks to Libya,
but China still sold this equipment to the country. In 2011, Uganda and the Congo
each bought riot gear from Chinese company PolyTechnologies. This equipment
could very well have been used to suppress dissidents. In reality, the CPC's
national security apparatus has already used these types of inhuman instruments
when interrogating prisoners.

26
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V. 2014 assessments of human rights in mainland China
by category
This year's investigative report of human rights in mainland China does
not use a unitary human rights standard. The six scholars who contributed all
reviewed the present circumstances and historical background for a particular
field of rights based on their own year of observation.

1. Political Rights
Professor Liu Pei-yi observes political rights in mainland China with respect
to freedom of speech, the right to political participation, governmental efficiency,
and ethnic autonomy and self-determination. The report shows the situation is not
that the CPC has no intention to undertake political rights reform, but rather that
the party wants to completely guide the progress and method of improvement. It
forbids any appeal for rights protection that does not match with official plans.
Therefore, all rights movements that touch on constitutional reforms must be
suppressed by the authorities.
One indicative case is the sentencing of Xu Zhiyong and other organizers
of the New Citizens Movement, which appealed for a democratic constitution,
to three to six years in prison for crimes like seeking to cause a disturbance and
gathering a mob to disturb order in a public place.
Another is the Hong Kong appeal for true universal suffrage. In order
to achieve the right to vote for the city's chief executive in 2017 without the
candidates first being screened by an unelected nominating committee, Hong
Kong pro-democracy organizations last year launched large-scale marches,
opinion referenda, student strikes, and occupations of the Central business district
over the course of 70 days. Despite the strong condemnation of international
society, Hong Kong police did not hesitate to use pepper spray and tear gas to
disperse occupiers. The protesters used umbrellas to protect themselves and not
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retreat, and they were ultimately nicknamed the“Umbrella Revolution.＂
In comparison with the severity of the CPC's systemic opposition to
democracy movements, it has actively and gradually opened government at a
technical level. For example, it has opened more data to the public and advanced
the petition system. Yinchuan Television Station runs a program in which citizens
can directly and openly dialogue with government officials is one such initiative
in new public supervision through social media.
However, many government-led political human rights policies have
much room for improvement and are not without problems when it comes
to enforcement. Most data actively and passively opened by the government
is related to business affairs, and only a very small portion is opened by the
government following a citizen's application.
The petition system has been implemented for almost 20 years, and the
method of political petition is particular to mainland China. At each level of
government, there is a designated unit that receives petitions, and there have
been numerous cases of local governments use illegal methods to intercept
petitions or imprison petitioners bound directly for Beijing. There are at least 449
“legal education centers,＂pejoratively known as“black jails,＂where aspiring
petitioners are held.
Overall, the CPC still has enormous room for improvement in upgrading
political rights, in tolerance, openness, and manner of implementation alike.

2. Social Rights
Professor Pang Chien-kuo indicates that mainland China saw progress in
social rights in 2014. The report's major fields of observation are labor safety,
medical care, elder care, children's rights and interests, women's rights and
interests, safety of food and other daily necessities, and land expropriation and
demolition of housing units.
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There are two major reasons for this progress, he said: Firstly, because
China's economic development is still relatively fast, the resources of its officials
and citizens alike are more plentiful. Secondly, at the Third Plenary Session of
the 18th Central Committee, the CPC Central Committee Decision on Major
Issues Concerning Comprehensively Deepening Reforms was passed; it included
programmatic policy directions regarding social security-related subjects.
Under the premise of guidance to ensure sufficient political and economic
conditions, there have been outstanding improvements in mainland China's
social human rights. For example, the dual household registration system and its
corresponding social security measures were adjusted. The one-child policy was
changed so that a family can have two children if one of the parents is himself or
herself an only child. Care services for the elderly and subsidies for at-home care
services for seniors were encouraged. Wages rose 12.4% on average for the year.
Restrictions were placed on use of temporary workers.
At the same time, however, mainland China did not see clear progress
in social rights in various other fields, such as workplace health and safety
standards, medical information management, cracking down on black-market
clinics with face medicine, maternal and child safety protections, food safety, and
abuse of public power during land expropriations and demolitions.
All in all, while mainland China's social rights work was not comprehensive,
progress was made in implementing certain projects, and that can be expected
every year. One thing that must be explained, however, is that the above
observations are made with knowledge of mainland China's current development
situation and policy priorities while also completely integrating international
general observations and appraisals, such as those regarding disability benefits,
gay marriage, and the social status of women. There is still a large and obvious
divide between mainland China and developed countries in terms of outlook,
systems, and execution in these respects.
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3. Judicial Rights
Professor Liu Kung-chung analyzes mainland China's judicial rights with
respect to law enforcement by prosecutors and police, systemic alternatives to
investigation and litigation, stages of litigation, the job security of lawyers, and
cases that have come to the attention of society. As ever, many judicial rights
problems are inspected; gradual improvements are seen in some.
Regarding prosecutorial and police law enforcement and systemic
alternatives to investigation and litigation, improvements include importance
finally being assigned to the procedures and fairness of law enforcement by the
Urban Administrative and Law Enforcement Bureau, as well as the replacement
of the oft-criticized reeducation through labor system with a community corner
political system and a reeducation system with housing. Improvements were not
seen in the excessive remand rate, and the insufficiency of legal remedies related
to personal safety.
In litigation, judicial rights more obviously improved. With the
establishment of the online database of Chinese judicial decisions and the
opening of the court hearing broadcast network, systems for judicial transparency
and relief are sounder. Redress was provided in more cases.
Protections of lawyers' jobs still must be greater. Because the annual
inspection system still exists, the personal freedom and safety of lawyers and the
qualifications of human rights lawyers are still threatened.
The hardest case for judicial development in 2014 was the disciplining
of former Central Political and Legal Affairs Commission Secretary Zhou
Yongkang for corruption. Zhou's corruption involved as much as NT$500 billion,
and he held a position as a national leader. His is considered to be the biggest
corruption case in CPC history. Zhou held power in the political and legal system
for 10 years and is considered to have made the judiciary regress significantly.
The mainland Chinese legal world believes the investigation of Zhou is a great
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opportunity for Chinese judiciary reform.

4. Educational and Cultural Rights
Professor Yang Kai-huang believes that 2014 was a year of abundance for
China in domestic governance and foreign relations alike, and only its treatment
of ethnic minority problems was inadequate. Focus on mainland China's
educational and cultural human rights issues should focus on ethnic minorities,
especially Uyghurs, he argues.
Ethnic minority human rights issues are big challenges for all countries
and systems, not just China, Yang says. At present a root cause of minorities'
educational and cultural rights problems in mainland China is the pressure of
modernization, which the CPC is hurriedly pushing forward. The attitude and
experiences the party is employing typically have the Han people at their center,
and it is excessively intervening in and remaking ethnic minorities, causing
dissatisfaction among them.
Another major reason is that“non-religious ethnic groups＂do not
understand“religious ethnic groups.＂The latter's secular norms, life experiences,
and perspectives on life and the universe are commonly built on the foundation
of religious faith, which is commonly seen as superstition by non-religious
ethnic groups. Conversely, non-religious ethnic groups are commonly labeled
as barbarians without a standard for truth by their religious counterparts. The
differences between the two sides have resulted in the CPC's assimilation policies
causing dissatisfaction among ethnic minorities.
Although Xi Jinping has constantly demanded“mutual adaptation of
religion and socialist society,＂religious extremism is still very active. Since
the establishment of the National Security Commission of the CPC in 2014,
there have been at least seven violent terrorist attacks within a year. Besides
hardening its counterattack, the CPC has adopted the systemic method of using
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true religion to oppose extremist religion, fighting theology with theology. In
Beijing, it convened a work conference of the highest level that was dedicated to
governance of Xinjiang. However, the Xinjiang problem is intricate, and results
still remain to be seen.

5. Economic and Environmental Rights
Professor Hsu Dong-hai indicates that in the past year, many of mainland
China's economic and environmental human rights issues have been related
to contradictions produced by China's economic transformation. Respecting
economic human rights, the CPC strategy of structural adjustment and slow
growth has led to deflation and falling housing prices. The Anti-monopoly Law,
which aims to create a fair competitive market, is suspected of being selectively
enforced in order to drive out foreign enterprises. Besides that, in the 30 years
since reform and opening began, the gap between the rich and poor has grown
precipitously, another source of worry. The mainland's Gini coefficient is
hovering around 0.47, and there are about 200 million people living in poverty in
the nation.
Respecting environmental human rights, mainland China has long placed
too much importance on GDP, and economy-first thinking has caused widespread
and grave pollution. More than 10% of mainland China's arable land is polluted
by heavy metals; this poisoned land has lost its productive capacity. Surface
water was tested and found to include 68 types of antibiotics. Less than 2% of
running water has been deeply treated at the source. Air pollution, particularly
smog, is grave.
Society is now strongly reacting to the aforementioned problems, and there
are numerous mass protests over environmental issues.
The CPC sees these problems. With increasing income and steadying quality
of life and employment circumstances, mainland Chinese rights to existence and
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development are advancing. Respecting the pollution issue, besides formulating
strict environmental protection regulations, it has introduced judicial and
administrative means to improve environmental governance. However, Hsu fears
it is hard to see the solutions for many major controversies arriving in the short
term.

6. The Human Rights of Taiwanese Businesspeople in Mainland China
According to SEF data, there are about 750,000 Taiwanese businesspeople
in mainland China and more than 400,000 more in the Taiwanese headquarters
of firms doing business there, adding up to more than one million Taiwanese
cross-strait businesspeople. Hence, the issue of their human rights has constantly
come to the fore. In his investigation of the matter, Professor Chou Chihchieh indicates that at present, the major causes of damages and disputes
involving Taiwanese businesspeople stem from rising wages making it difficult
to recruit workers, competition with local businesses, local protectionism, and
administrative barriers, which combine to raise firms' social capital costs. These
problems not only easily stir up disputes but also hinder mainland China from
becoming a more stable market economy.
Major rights issues for Taiwanese businesspeople include lack of financing
channels, Taiwanese businesspeople not being receiving health insurance
coverage on the mainland, labor-management disputes and labor management,
land disputes, and Taiwanese businesspeople's personal safety inside and outside
the workplace. From indicative statistics in 2014, one can see that Taiwanese
businesspeople's main rights and interests problems are land disputes, personal
safety, and disputes with co-investors and labor. Personal safety cases in
particular are on the rise, with many victimized by business competitors.
Respecting human rights protection problems for Taiwanese businesses,
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a coordination mechanism has been established on the basis of the CrossStrait Bilateral Investment Protection and Promotion Agreement signed by
the Straits Exchange Foundation (SEF) and Association for Relations Across
the Taiwan Straits in 2012, and mainland China also has relevant laws like
the Law of the People's Republic of China on the Protection of Investment by
Taiwan Compatriots, so it appears that human rights protections for Taiwanese
businesspeople are being gradually institutionalized. However, in reality,
mainland China's local authorities commonly do not execute the law, and there
is not active mediation of disputes. Other times, Taiwanese businesspeople's
rights and interests are harmed, or the SEF is not notified, or coordination
is unsuccessful. Hence, protection of Taiwanese businesspeople's rights and
interests is still insufficient.

VI. Conclusion
With the development and transformation of mainland China's economy,
the deepening of reform has become a necessity. In the name of reform and
according to the concept of rule by law, Xi Jinping is leading mainland China
through one-party dictatorship and centralized leadership. In less than two
years, he has taken on the figure of China's new-generation political strongman,
establishing a proactive, strong, and dominant way of ruling.
Under this executive thinking and style, the CPC has comprehensively
deployed in domestic affairs to ensure its position as the leader in all fields. In
international affairs, it wants to lead international development trends and set
the agenda. In this new era of centralized rule by law, centralized preservation
of stability is supreme. Developments and evaluations of mainland China human
rights in 2014 have a multifaceted appearance, with different topics coming to
the fore domestically and internationally:
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Firstly, Chinese and international society have long had diverging views
on human rights development. The CPC's strategy in the international arena
has clearly moved from the defensive to the offensive. Unlike the 1990s, when
it responded in a low-key fashion, recently the CPC has become proactive in
several channels of international human rights policymaking. Besides its selfassessment on human rights and its attempt to retake its right to interpret and
assess such values for itself, the CPC has proactively participated in the UN's
human rights mechanisms and strongly seized control of bilateral talks, among
other diplomatic means. This has improved its circumstances in the dilemma of
the international human rights field.
With the rise of China's national power, the CPC has compromised and
accommodated less in international conversations on human rights. For example,
in recent years the CPC now very rarely releases political prisoners before
holding major international events or high-level official meetings with Western
nations.
Furthermore, the CPC has apparently not made any plans in response
to international human rights NGOs that have kept their eyes glued on its
political human rights situation. One thing worthy of note, however, is that even
international human rights organizations that have always been unfriendly to the
CPC, such as Human Rights Watch, have also begun to acknowledge that the
economic conditions and quality of life of the citizens has improved in certain
respects with the nation's economic development and social reform, leading to
gradual improvements in economic and social rights.
All in all, the CPC and international society have gradually developed a
different relationship on China's rights issues than they had in the 1990s. This is
very much deserving of attention, and observation should continue.
Furthermore, with mainland China's new political situation and economic
and social development entering a new phase, China human rights development
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content, demands, and results have been influenced as well. This can be clearly
seen in the human rights reports on each subject. In political rights, the CPC has
clamped down on all forces that have the potential to threaten political stability.
It has not let up even a bit. In speech and political participation rights, as is stated
by several international organizations and NGOs, one can see regression. Rights
incidents have not decreased over the past year, but under Xi's new regime, the
antagonism between stricter centralized CPC rule and an unending chain of
civil rights defenders has become more dramatic. Although official suppression
can take care of individual rights movements, the thoughts and forces that are
suppressed constantly counterattack.
For the foreseeable future, China's politics and political rights development
will be a dilemma. In comparison, rights demands that are consistent with the
CPC's political line, development goals, and prioritization of quality of life are
actively or passively met, through quick adjustments and improvements. Definite
adjustments can be seen in social, educational, and cultural rights, and in some
judiciary operations.
Today's mainland China has indeed seen giant steps in various aspects.
There have been improvements in political, social, educational, cultural,
judicial, economic, environmental, and Taiwanese businesspeople's rights alike.
However, various cases show that the CPC is gradually establishing dominance
and complete autonomy in rights issues. All of these are reminders that besides
showing appropriate respect for China's human rights model, international
society must pay attention to and monitor the situation, including the dissidents
and rights movements the CPC refuses to recognize and the human rights issues
the CPC has not taken into account, in order to encourage true enhancement and
comprehensive implementation of human rights protections in mainland China.
(Translated by William Franco; Reviewed by the Author)
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Social Rights
Chien-Kuo Pang*

Abstract
This chapter covers observations on social rights status in China during
2014, roughly following the layout in the 2012 and 2013 reports, albeit with
necessary adjustments for new events or emerging trends. On this approach, this
chapter covers seven subjects: (1) worker safety, (2) medical care, (3) elderly
care, (4) children's rights, (5) women's rights, (6) food and consumer goods
safety, and (7) land expropriation, housing demolition, and resident relocation.
With a relatively robust economic growth in recent years, public and private
sectors in China have comparably ample resources to tackle the tasks at hand.
Overall speaking, China has shown continued progress in upholding social rights
in 2014. Meanwhile under the overarching guideline of the“Decisions on Major
Reforms in a Comprehensive Way＂, Chinese people will enjoy high level of
social rights, of which the extent and expansion pace remain to be seen.
Keywords: mainland China, social rights, worker safety, elderly care, children's
rights, women's rights

1. Introduction
Reporting on Chinese people's social rights status in 2014, this chapter
essentially follows the layout in the 2012 and 2013 editions with necessary
adjustments where new events or emerging trends arise. The International
Covenant on Economic, Social and Cultural Rights (ICESCR) that China has
ratified

1

was used as a framework for analysis in the 2012 counterpart of this
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report to keep account of observations in five areas: (1) worker safety, (2) elderly
care, (3) care of left-behind rural children, (4) land expropriation and housing
demolition and resident relocation and (5) food safety. In the 2013 edition, the
report was expanded to cover six areas: (1) worker safety, (2) medical care,
(3) elderly care, (4) children's rights, (5) food and textile safety and (6) land
expropriation, housing demolition and resident relocation.
This report for 2014 continues to examine information in these six aspects
and further expands to include a new angle on women's rights. The raw material
came from the Social Rights Journal, a depository of media reports routinely
collected for the on-going China Human Rights Watch project. Social rights
watch for this year encompasses seven domains: (1) worker safety, (2) medical
care, (3) elderly care, (4) children's rights, (5) women's rights, (6) food and
consumer goods safety, and (7) land expropriation, housing demolition and
resident relocation.
It is worth noting the lasting impact of the“Decisions on Deepening
Reforms in a Comprehensive Way＂(hereinafter the“Decisions paper＂)
announced at the third Plenary Session of the Politburo Standing Committee
of the 18th National Congress of the Communist Party of China (CPC PSC of
18th NC) in November 2013. This“Decisions paper＂declared principles for
addressing issues in family planning, urban-rural balance, household registration,
social security, medical health care, food & drug safety etc. Such reform tasks,
if accomplished, certainly will be conducive to upholding social rights in China.
Therefore it is necessary to track the progress of the Decisions in relation to
social rights.

2. Worker safety
In the realm of worker safety, we follow the same layout for 2012 and 2013:
safety and health at the workplace, labor dispatch service and the minimum
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wage.
2.1 Workplace condition
Two years ago, the 2012 workplace watch focused on mining accidents
and Guangzhou's toxic glue incident. We learned that, thanks to media coverage
of, and government attention to, the toxic glue incidents, the Chinese authority
conducted a series of comprehensive surveys of workplace conditions, a move
considered a progress of worker rights.

2

In contrast, the 2013 edition focused

on mining entities in remote hard-to-regulate areas. As the 2013 report indicated,
the number of mining incidents in China has dwindled over the past decade. This
serves to show that rigorous supervision by the State Administration of Work
Safety – founded in 2005 – has been effective in improving mine safety.
There were three major mining accidents during 2014. Twenty lives were
lost in a flood at Wangjialing coal mine of Shanxi province on March 28.

3

Eight

months later, coal dust fire triggered by a magnitude 1.6 mine-quake claimed 24
lives and caused 52 injuries in Buxin city of Liaoning province on November
26.

4

On the following day, gas explosions resulted in 11 deaths at Songlin coal

mine of Guizhou province.

5

In fact, pneumoconiosis is a more serious workplace hazard in China. Both
2012 and 2013 editions of this watch report into vocational hazards caused by
poor work conditions in mines (for coal and other minerals). As indicated in
the 2013 edition, China enacted the“Regulations for Control and Prevention
of Pneumoconiosis＂as early as 1987 to deal with lung conditions from dust
inhalation at work. People wonder if the regulations have been effectively
enforced.
In early 2014, the press reported on 300 people being laid off from the
largest provincial-level pneumoconiosis hospital in Hunan.

6

The massive

cut-back triggered concerns over providing care to such patients. Hunan,
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being a production hub of colored metal, has the highest morbidity rate of
pneumoconiosis in China. Surveys show most patients are migrant workers who
face difficulty in three aspects: getting diagnosis, treatment and paying medical
bills. Unaware of one's basic rights, many workers had not signed employment
contracts to secure any compensation or medical care coverage.
Thanks to intense media coverage and overwhelming public concerns,
a silver lining has shone through the clouds. Da-ai Qingchen Foundation -initiated by an enthusiastic journalist Wang Keqin -- was formed in collaboration
with the Chinese Social Assistance Foundation on June 15, 2011 in a“Clean the
dust＂campaign to identify and help patients. The high-profile drive received
widespread attention and substantial donation for prevention and treatment of
this“dusty lung＂condition. As of May 31, 2014, the foundation has raised a total
of 15,025,806 RMB, helped 1030 patients, supported 600 children of miners in
schooling, and sent out 380 portable oxygen machines. Though the outcome is
minimal in comparison to the magnitude of this scourge in China, the campaign
in its ramification has successfully raised public concerns and government
attention.

7

In July of 2014, the Da-ai Qingchen Foundation published a“Survey on
status of migrant workers with pneumoconiosis＂with an estimate of 6 million
migrant workers inflicted. Official figures from the National Health and Family
Planning Commission put the total patient number at 26,373 for occupational
diseases, of which pneumoconiosis accounts for 88.7%. Patients with this
condition is legally eligible for work-injury compensation, free medical care,
and living support allowance, but only 25.72% of them have ever applied
for such benefits, and only 17.3% eventually received it. On the one hand,
widespread illiteracy limits their awareness about available redresses; on the
other hand, bureaucratic red-tapes keep them from seeking compensation. The
Da-Ai Qingchen report identifies four major obstacles: unclear target to seek

©

2014 by Taiwan Foundation for Democracy

Social Rights 37

compensation from, absence of employment contracts, employers dodging
responsibility, and government agencies passing the buck around to avoid
liability.

8

This shows China still has a long way to go to uphold the rights of

migrant workers with pneumoconiosis.
Yet, there is a notable development about work injury claims to safeguard
worker rights. In August 2014 People's Supreme Court announced the“Guidelines
for adjudicating administrative cases about work injury insurance [claims]＂
stipulating which employer is liable for work injury under special circumstances
[see below] and how to appraise the“cause, time and workplace of the injury＂
for insurance claims. The Guidelines define the parties in five special types of
employment relation – double employers, dispatch, commission, sub-contracting,
and on secondment (temporary reassignment) -- as well as which entity is legally
liable for buying insurance against injury at work. After paying out claims from
work-injury insurance fund, policy underwriters are entitled to seek restitution
from organizations or individuals responsible for causing the injury. The
Guidelines have delineated relevant rights and obligations, to better safeguard
labor interests.

9

2.2 Labor dispatch service
The 2013 edition of this report indicated that labor dispatch service has
become a prominent phenomenon in China's labor market with significant impact
on labor rights. Due to China's separate household registration systems for
urban and rural areas, a substantial proportion of laborers in cities are migrant
workers getting jobs through dispatch agencies. The 2012 edition of this report
cited a total number of over 60 million dispatched workers in China, accounting
for about 20% of labor force in cities.

10

A survey by ACFTU -- the All-China

Federation of Trade Unions – claims dispatched/outsourced workers account for
13.1% of all laborers in China, about 37 million in total.

11

Regardless which one
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is more accurate, both figures point to an enormous number of atypical workers
whose collective rights we cannot ignore.
Outsourced workers are not formal/permanent employees, thus ineligible for
full benefits normally accorded to formal counterparts, such as salary, insurance
and social security. A 2013 media description of their plight -- first to shoulder
the work, for a fraction of regular pay, yet blamed for problems, get no credit for
a job well done –

12

demonstrated the kind of disadvantages they are put under.

Therefore, Chinese authorities have tried to regulate dispatch services through
law amendments.
The first was the revision to the Employment Contract Law, passed at
the 30th standing committee session of the 11th National People's Congress
(NPC, China's top legislative body) on December 28, 2012 that“dispatched
laborers are entitled to｀equal pay for equal work＇as employees of the utilizing
organization＂. The revision also expounded on the“temporary, auxiliary
and substitute＂nature required for seeking outsourced service to prevent over
interpretation or abuse by employers.

13

Subsequently on August 8, 2013,

the Ministry of Human Resource and Social Security (NHRSS) announced a
“Request for Suggestions＂to the draft Guidelines on Labor Dispatch Service.
The proposed bill stipulates“equal pay for equal work＂and that no more than
10% of an employer＇s labor force to be filled with dispatched workers.

14

There was further development in 2014. NHRSS promulgated the
Provisional Guidelines for Labor Dispatch to take effect starting March 1, 2014.
The Guidelines reportedly have three highlights: (1) Only three types of positions
– temporary, auxiliary and substitute – could be filled with outsourced workers.
(2) The number of dispatched workers should not exceed 10% of total workforce
of the utilizing organization; those over the limit have a two-year transition
period to comply. (3) In case of work injury to a dispatched worker at workplace
of the utilizing organization, the dispatch agency shall initiate a formal process
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to appraise the injury according to law, and the utilizing organization shall assist
in the appraisal and related investigation/verification of work injury. When
taking out a work-injury insurance policy, labor dispatch agencies may, at the
same time, come to an agreement with the utilizing organization regarding
[work injury] compensations.

15

The above stipulations offer better protection to

atypical workers.
2.3 Minimum wage
Besides labor dispatch regulations, China has endeavored on another front to
improve labor remuneration – raising the minimum wage – in recent years. From
2011 to 2014 one after another province/city has adjusted upward the minim
wage.

16

In terms of pay scale, full-time laborers in Shanghai get the highest pay

of $1620RMB per month, and workers in Guizhou the lowest at $1030RMB.
Part-time minimum pay is the highest in Shanghai and Xinjiang at $15.2RMB per
hour, and the lowest in Guangxi at $10.5RMB. It is reported that, 24 provinces/
cities raised the minim wage in 2011 at an average of 22%; 25 provinces/cities
in 2012 at 20.2% on average; and 27 municipalities did so at 17% on average in
2013.

17

As of October of 2014, 21 provinces/cities have announced minimumwage guidelines consisting of three lines: baseline (recommended markup), top
line (overheat warning) and bottom line (minimum markup). These are official
recommendations based on government current-year economic control targets.
They are not legally binding, but offer a reference level for businesses to set
annual pay raises, and to start collective bargaining between the management and
labor. Many companies do follow the recommendation.
Due to a slowdown in economic growth in 2014, minimum wage markup
also shrank. Data show among 21 provinces/cities, Henan and Xinjiang had the
highest baseline of 15% markup and Guangdong the lowest at 9% -- the only one
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less than 10%. The average markup baseline was 12.4% for the 21 regions,

18

the

lowest in four years reflecting the fact that China's economy growth has slowed
down. However, an ILO (the International Labor Organization) report shows,
China has had a faster growth in wage hike compared to other economies around
the world, much faster than developed countries.

19

Generally speaking, central and western provinces/cities are more
aggressive in setting minimum wage rise policies, more than their coastal
counterparts, thus shrinking the wage gap between the coastal and inland regions.
On one hand, such policies help the inland region to keep labor force for its own
development; on the other hand, the labor shortage along the coastal region has
worsened.

20

Consequently, businesses have to either sweeten up remuneration

packages to keep/attract workers, or relocate to remote areas where labor cost is
lower. To inland provinces, such policies help to shrink income gaps and achieve
a balanced regional development. If carried out properly, they will enhance labor
rights substantially.
In the ensuing planning, China's State Council (the top executive agency)
in 2013 endorsed the“Opinions on Deepening Reforms of Income Distribution
System＂and indicated the intention to timely adjust the minimum wage based
on factors like economic development and price [inflation] index to achieve the
target of the minimum wage be equivalent to 40% of average salary of urban
employees in 2015.

21

This pledge could complement the on-going“new-style

urbanization＂plan the government is promoting, signifying long-term prospects
of better pay and enhanced rights to China's huge labor force.
A common problem trampling on labor right, specially the right of
migrant workers, is arrear of wages by the employer. Starting November 20
2013, The MHRSS -- in collaboration with the Ministry of Public Security, the
Ministry of Housing and Urban-Rural Development (MHURD), the Ministry
of Communications, the Ministry of Water Resources, State-owned Assets

©

2014 by Taiwan Foundation for Democracy

Social Rights 41

Supervision and Administration Commission (SASAC), State Administration for
Industry and Commerce (SAIC) and ACFTU -- conducted a nationwide special
inspection on wage payment to migrant workers. As of January 15, 2014, over 1.5
million migrant workers recovered a total of $10.887 billion RMB in back pay
owed to them and/or compensation.22 Such moves demonstrate the commitment
and action of Chinese authorities to uphold labor rights.

3. Medical care
“It is hard to find a house, see a doctor or secure a place in school＂, thus
goes the three major complaints of Chinese people, reflecting the severe shortage
of proper medical care. This situation warrants a close examination.
As indicated in the 2013 edition of this report, to ease people's pain about
seeking medical care, China's State Council on June 11, 2011 published medical
care schemes in the“National Action Plan on Human Rights 2012-2015＂to: (1)
Expand basic medical care coverage to not only urban dwellers but also rural
residents. (2) Sign up 60 million new/more policy holders in any of the three
schemes (policies for company employees, for urban dwellers and for rural
residents) from the 2010 baseline level. (3) Achieve the target of totally 1.32
billion policy holders regardless where they live. (4) Raise financial subsidy level
in basic policies (for urban and rural residents alike). (5) Pay up to 75% fee for
hospital stays in all three schemes. (6) Elevate co-payment to 50% for outpatient
visits in all areas under a centralized management. (7)Enhance government
subsidy to $360 RMB per capita per year by 2015 for all urban/rural policy
holders and to maintain a stable coverage rate of 95% among rural residents.
All relevant ministries and governments at various levels have been working
to enforce this Action Plan 2012-2015. One could say Chinese people's right to
medical care has been improving.

23

Fake drugs and“black (seedy) clinics＂were mentioned in the 2013 edition
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of this report. They are constant nuisances in everyday life, and frequently
reported by the press in China. The authority vowed to improve drug dispensing
networks and roll out a general doctor system with pilot projects for major
diseases.

24

A quick look at the 2014 database of media reports, the number of

stories on fake drug and black clinics has dwindled significantly. We could only
surmise that, frequent media coverage in previous years has spawned remedial
actions by the people and government alike, thus the problems have become less
serious, therefore less news worthy.
Despite such improvement, there are still the issues of poor care quality and
bogus health data. They are elaborated below.
3.1 Poor care quality
The main reasons for poor medical care quality in some regions or hospitals
include: (1) Lack of expertise and work attitude problems; and (2) lack of
integrity or competence on the part of hospital management. There was a highprofile case in the first category about a woman surname Zhang delivering a baby
at a Hunan hospital. She died from massive bleeding after a cesarean surgery.

25

The husband was shocked and infuriated to arrive on scene to see his deceased
wife naked on the operation table with blood in the mouth while no doctor or
nurse was present, only an unidentified man chewing betel nuts and smoking
cigarettes in the room. The incident resulted in a wave of media bashing.

26

Despite mediation efforts by the local government and medical profession
groups, their apparent bias in favor of the hospital caused family temper to flare
and public resentment to fester, on top of intensive media coverage.

27

Though

this was an isolated case, the hospital's flagrant malfeasance and the public's
feverish criticism more or less reflect the fact that China's medical care system is
in dire need of overhaul.
There is an in-depth media report exposing problems in the second category
– hospital management's lack of integrity or competence. The Friendship
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Hospital in Xian of Shaanxi Province is a public hospital receiving a large
number of patients every day. The staff collected and sold hazardous waste
devices to refurbishing workshops for resale – like drug containers, disposal
tubes and needles that should have been disposed of properly after one single use.
Moreover, workshop workers did not wear gloves when handling such medical
waste.

28

3.2 Bogus health data
Reportedly there is a wide-spread problem of bogus personal data compiled
by community hospitals. Chinese government aspires to have a health care
database filled with personal data of the general population for future reference in
public health policy-making and fair resource distribution. Community hospitals
are charged with the duty to collect personal medical data of local residents.
The government considers this a priority task for the benefit of the public. Local
governments have earmarked budgets to subsidize (e.g. $40 RMB in Guangzhou
city) community hospitals in data collection and public services like free checkups.
However, the project proved difficult to roll out. Either for failure to see
the value of personal health profiles, or for distrust of the community hospital,
people are reluctant to oblige, or even skeptical about government intent. Unable
to accomplish the task assigned by superior authorities, community doctors in
some jurisdictions risk penalty pay cuts. On top of routine heavy workload, many
doctors found it hard to meet data collection quota under a tight schedule. They
resorted to alternative channels (from local police precincts and neighborhood
committees) to obtain residents＇data to fill out bogus personal health files. This
modus operandi, first found out in Guangzhou city and later in Heilongjiang and
Sichuan, seems widely adopted.
Media commentaries say the root cause of bogus health files is the poor
communication among three parties – the government, the community hospital
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and the residents. The government transfers funds to community hospitals
to subsidize the tasks -- compiling resident health files and offering services
like free check-ups – out of good intention. Yet local residents are hesitant to
cooperate, showing their distrust of the community hospital which, rather than
informing superiors of the difficulty, chose to fabricate bogus data to meet the
demands from high-ups.

29

Such incidents serve to show Chinese authorities have a blind spot about
effective use of information. The result has deviated from the original aim of
public service -- due to their preference of quantity over effectiveness of data. It
requires more pragmatic and sophisticated deliberation to curtail the possibility
of low-efficiency, resource waste and corruption in the health care system.

4. Elderly care
The 2013 edition of this report covered annuity, retirement age, home
equity for old age care, and elderly care. The debate about whether to raise the
retirement age is still raging. No definite policy is being set. However, according
to the“Decisions paper＂, the feasibility is being studied about raising retirement
age which seems an emerging trend, just that no specific schedule has been set.
Moreover, as indicated in the 2013 counterpart report, the idea of home equity for
old age care has not seen much interest in China. Promoting this policy may not
be easy. A search in the China Human Right Watch database shows this issue was
no longer discussed during 2014. Therefore, this year's edition does not feature
retirement age or home equity, but still covers 2014 development regarding
annuity and elderly care.
4.1 Pension
There are four types of pension recipients in China. (1) Former government
employees (in the civil service or state-owned enterprises; SOEs), (2) former
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corporate employees, (3) urban elderlies, and (4) rural elderlies. The amount
they get decreases in the same order. The differences are primarily in penetration
(coverage) rate and payment scales.
The 2013 edition of this report indicated, 60% of urban elderlies are covered
by employment related pension plans, another 21.4% by other pension insurance.
The coverage rates of their rural counterparts are 25.6% (with the new rural
pension plan) and 19.2% respectively. In terms of payment scale, the medium is
$24,000 RMB for government or SOEs, $18,000 for private corporates, $1200
for urban (and other) dwellers and $720 for holders of new rural pension plans.
The highest amount is over 33 times the lowest payment.

30

In the“Decisions paper＂the government pledged to pursue the following
visions: (1) A fair and sustainable social security system. (2) Combination of
centralized management and personal account – an incentive for people to
“contribute more now, get paid more later＂toward a personal account to ensure
pensioners rights -- a nationwide centralized management with baseline pension
in line with long-lasting actuarial balance. (3) Reforms in pension insurance
schemes for the government and SOEs. (4) Integration of urban-rural basic
pension and medical care insurance schemes. (5) Development of an urban-rural
security system for a minimum standard of living. (6) A robust mechanism to
clearly define social security coverage across the board with proper and timely
adjustments. (7) A seamless transition from one social security status to another
to expand the coverage and to properly reduce the premium level in a timely
manner. After this government declaration, Premier Le Keqiang followed up in
the“Overall deployment of 2014 tasks＂, highlighting the intention of“setting
up integrated urban-rural basic pension insurance schemes, facilitating smooth
transition from employee pension insurance plans, reforming government and
state-run entity pension insurance plans, and encouraging development of oldage insurance policies for corporate annuity, vocational annuity and commercial
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insurance policies.“
It is unlikely to achieve large-scale reform too soon as the four types of oldage insurance systems vary widely in terms of number of recipients involved
and payment scale. However, there are signs of progressive reform proposals.
It is reported that in March 2014 MHRSS has come up with an outline design
to merge pension schemes for the first two groups of employees (government &
SOEs; corporate) and reduce the payment gap between them. Detailed discussion
is in progress.

31

One core concept in this proposal is to have the government

calculate years of seniority of each public employee, then accordingly set aside
annual budgets toward filling up discrepancies (in old age pension and annuity)
between public- and private-sector employees. Eventually, government and
SOE employees will, like their private sector counterparts, have to contribute
an insurance premium from their monthly salary into a pool fund from which to
collect future pension, which will no longer be out of the government coffers.

32

This policy is justified because it is consistent with the spirit of insurance system,
namely sharing obligations and benefits collectively.
Regarding the old age insurance schemes for the other two groups, urban
elderlies and rural elderlies, the State Council announced in early 2014“Opinions
on Building a Uniform Basic Old Age Insurance System for Urban and Rural
Residents＂to combine the current separate schemes for urban and rural elderlies.
As of March 2014, there were 486 million policy holders of the New Type Rural
and Urban Resident Social Old Age Insurance in the entire China. Meanwhile,
there were over 133 million elderlies in urban or rural areas already receiving
monthly old-age allowance.

33

However, old age allowance for urban/rural elderlies is relatively low
compared to former employees in the public or private sectors. China Ministry
of Civil Affairs data show the minimum-living-standard security programs pay
urban dwellers an allowance of $373 RMB plus subsidy of $252 RMB (a total

©

2014 by Taiwan Foundation for Democracy

Social Rights 47

of $625 RMB) per person per month. Their rural counterparts get $202 RMB
in allowance and $111 RMB in subsidy (a total of $313 RMB) per person per
month. In contrast, the 2013 amount for those in the urban/rural elderly basic
program was only $81 RMB, obviously too low. How to reform and narrow the
gap among different old-age insurance schemes is a task requiring significant
endeavor.

34

4.2 Elderly service
As reported in the 2013 edition of this report, China's service system to
elderlies was groaning under the weight of a rapidly ageing society. Take nursing
home for example, 17 beds were available to every 1000 senior citizens in 2011,
and 28 beds per 1000 in 2014, still in stark contrast to their Western counterparts
who had 50~70 beds. Existing nursing homes in China, especially private ones,
struggled to fill their beds because they were prone to hardware deficiency and
grumpy staffs, while public nursing homes had long waiting lists.

35

However, China does not intend to increase the number of beds. Chinese
authorities believe that in-home care is more in line with Chinese familial ethics
tradition, namely delivering care to elderly's own home rather than sending them
to nursing facilities. Therefore, starting with China's 11th Five-Year Plan (20062010) for National Economic and Social Development, the target of“90,7,3＂
has been set to have 97%, 7% and 3% of elderlies placed at one's own home, in
community care and institutions respectively. This vision gained further support
in State Council's Opinions on Speeding up Development of Elderly Service
Industry published on September 13, 2013.

36

A media report in 2014 indicated, China has begun a pilot test of elderly
in-home service. In-home Elderly Service Coupon were issued by Hefei city
of Anhui province for $600 RMB of service subsidy to each eligible recipient
who could be (1) over 70 with household registration in Hefei city and on the
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minimum-living-standard program, (2) over 70 with an empty nest (no children
living in the same household), or (3) over 90 years of age. This coupon, in
$5, $10 and $20 RMB denominations for easy payment to service staff, could
be redeemed toward living care, medical/health care, household chores, and
emergency assistance.

37

The coupon scheme is considered an innovation for elderly in-home care in
China. However, many coupon recipients say the scope of service was too narrow
since some types of service have not been available due to manpower or material
shortage. Besides, the interpretation of service items was too rigid and simplistic
to cater to old people's individual needs. They may have coupons but could not
get satisfactory services. As a result, the coupons sit idle in drawers. In response,
Yaohai District of Hefei began to run a pilot evaluation program to assess selfcare capability and actual service needs of individuals for the purpose of offering
“customized＂elderly service.

38

The outcome and extent of this new approach

remain to be seen.

5. Children’s rights
For 2014, we continue our watch in 2012 and 2013 on life and schooling of
“left-behind rural children＂and“urban-rural floating children＂as well as the
phenomena of“little migratory birds (children)＂and sexual violation against
children.
5.1 Left-behind rural children and “floating” children
The wide-spread phenomena of left-behind rural children and urban-rural
“floating＂migrant children are the consequence of China's urban-rural dual
[bifurcated] household registration. A May 2013 study report by All China's
Women's Federation (ACWF) on their status put the numbers at 61.02 million
and 35.81 million respectively.
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For left-behind rural children -- typically
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cared for by grandparents and occasionally by relatives for short-term periods –
it is hard to get proper supervision in everyday life and schooling. Shortage of
educational resources in rural areas further perpetuates the problem.

40

The“floating＂children, as the ACWF report indicated, are school-age
children living with migrant parents [of rural origin] in the city. During [grades
1-9] of compulsory education in primary and middle school, they are fine.
However, they are not eligible for education accorded to urban children during
pre-school and post-compulsory years. Without kindergarten exposure before
entering primary school, they are somewhat disadvantaged. If these floating
children choose to go to high school or college at current domicile, they face
unfair completion again -- without access to quotas reserved for youngsters with
local [urban] household registration. Meanwhile, these children are likely to
be marginalized in economic, social welfare and cultural aspects because their
parents tend to be migrant workers, typically of lower socioeconomic status.
Feeling rejected, they are more prone to misbehavior. Not wanting to go back
to countryside after some years living and schooling in cities, they may become
social nuisance if there is no prospect of education or employment in sight.

41

The ACWF report offers the following recommendation: (1) Expediting
development of new villages and small townships to entice former rural residents
to return to work or even start new businesses. (2) Encouraging and supporting
qualified migrant workers to relocate the entire family to the city. (3) Merging
urban and rural administration to eliminate the boundary.

42

In January 2013 the

Ministry of Education in collaboration with other agencies issued Guidelines for
Better Care and Education of Left-behind Rural Children during Compulsory
Schooling, demanding comprehensive documentation of such children's status,
priority lodging, meals and transportation for them.

43

Media reports in 2014 showed certain progress in the care of left-behind
and floating children. On June 1, Children's Day in China, the ACWF and China
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Children and Teenagers Fund (CCTF) launched the Happy Home for Children
program to inject $15 million RMB into setting up 150 Happy Homes specifically
for left-behind children to enjoy home-ambience study rooms [with tutors] and
web chat rooms to communicate with far-away parents. In Shandong province,
local women's association had set up over 2000 action centers as of middle
of 2014 to collect and distribute monetary and in-kind donations to schools,
communities and villages with a high concentration of left-behind children.
Regarding floating children, the State Council in the July 30 2014“Opinions
on Further Promote Household Registration Reform＂gave the Directive on
upcoming issuance of resident identification to rural-origin migrants working
in cities. Holders of resident ID will enjoy equal benefits to locally-registered
residents in employment, basic public education, basic medical/health care,
family planning and child-birth, public cultural activities, and obtaining official
documentation. According to the Directive, resident ID holders＇children will be
eligible to take entrance exams to local high schools and universities depending
on how many consecutive school years the child has spent there. We look forward
to seeing effective resolution of issues involving left-behind and floating children
along with the staged implementation of the“Decisions paper＂, in particular
the reform of household registration system. We shall keep a close watch on the
progress.
5.2 “Little Migratory Birds” phenomenon
During the school year, children left behind in countryside are separated
from their parents working in the city. During the summer vacation, they go to the
city to join their parents and return when the school starts again. The beginning
and end of summer see massive waves of young children travel without adult
company to and from the city like“little birds in migration＂.

44

Their hassle and

hazard have been a frequent topic of concerns in China's media.
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once they are in the city, with few social contacts or places to go, they could only
stay in parents＇home during the day when parents work. This is called“twice
left behind＂, a phenomenon worth paying attention to.
The 2013 edition of this report indicated, thanks to media coverage,“little
migratory birds＂predicament received wide attention. As a result, public and
private groups began a series of care and counselling programs, and assistance
on their trips to and from the city where their parents live and work.
were also“camps＂to offer learning and recreational activities.

47
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There

Reports in

2014 show the enthusiastic supports these children received have not decreased,
instead there are websites now to follow up on their life and schooling as well as
difficulties encountered.

48

We firmly believe, as the measures in the“Decisions paper＂gradually being
carried out, in particular the reform of the household registration system, will
eventually relive the plight of left-behind and floating children.
5.3 Sexual violation against children
For left-behind children, parental absence contributes not only to inadequate
supervision in life and schooling, but also a higher risk in personal safety. The
2013 edition of this report talked about media coverage grabbing widespread
attention about sexual violation against children in China, in particular leftbehind children. Most victims were girls, though some boys were reportedly
violated.
A search in the 2014 media database revealed more incidents of left-behind
children violated during the year. There were two high-profile cases. The first
happened in a remote village of Guangxi province. For two years, a left-behind
girl was repeated violated sexually by multiple middle- and old-aged men in
the village. Ten men were sentenced to jail after the girl's father reported to the
authority which intervened. What caused the controversy was – as in-depth media
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report found out – that villagers do not look at the incident as crime deterred or
bad people punished. Instead, the villagers resented the girl and her family for
putting those old men in jail.
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The second case, in Shandong province, involves a 13-year-old girl forced
to have sex with three drug addict males. Subsequently, at least three more girls
were found to have had sex with those men. Police disclosed that the suspects
admitted to having had sex with girls aged from 11 to 15.

50

Media follow-up

investigation showed it is a well-known secret that local hooligans frequently
trick young girls into having sex. What's more outrageous was that, local police
was reluctant to make a case. There were even rumors about someone“from high
up in the city already intervened＂.

51

Later the girl's mother, cracked under the

pressure, was rescued from a suicide attempt.

52

Public criticism focused on the

police's nonchalant attitude in handling such cases.

53

Cases about sexual violation against boys, as indicated in the 2013 edition
of this report, were also covered in China's media, though the number were few
compared to that against girls. Nevertheless the public became concerned about
perpetrators getting relatively light penalty than those against girls. In a 2012
case, a high ranking Quangzhou city official got only a four-year sentence for
repeatedly sexually violating three boys, as the only relevant statute in China's
Criminal Code was a child molestation crime. The perpetrator would have got
a harsher penalty applicable to a rape crime had the victims been girls. People
in the legal profession acknowledged there are loopholes in the law – no statute
or past court decision exists for a more severe penalty against those people
victimizing boys. Legislation revision and new rulings are both needed.

54

But a

search in the 2014 database reveals no further development in this regard.

6. Women’s rights
This is the first time to include women's rights in this social rights watch.
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During China's Cultural Revolution in the 1970s, Jiang Qing, wife of Mao Zhe
Dong, was so powerful that she dominated the political scene – as described
in the Chinese expression“Women uphold half of the sky＂. The All China
Women's Federation has wielded significant power and exerted collective
influence on China's politics since its inception in March 1949. China seems
to have exceled among developing countries in safeguarding women's rights.
Beijing hosted United Nations Fourth Congress on Women in September 1995.
The Beijing Declaration and the Platform for Action from the Congress call for
raising the position of women by (1) eliminating female poverty, (2) promoting
education and health of women, (3) eradicating all forms of discrimination and
violence against women, and (4) creating necessary conditions for women's
equal participation in socioeconomic development and decision-making.

55

Such a statement serves to show that China has made a definite contribution in
protecting women's right.
In reality, gender inequality or violation of women's rights happen; China
is no exception. High profile cases in the 2014 media databank could be divided
into three categories: domestic violence, curtailed maternity leave, and abduction
for rape. In addition, a shift in China's population policy, called“dandu ertai＂
(second child for a couple of which either has no sibling) has long term impacts
on children's and women's rights. We will explore that issue too.
6.1 Domestic violence
Like the rest of the world, Chinese society has its share of domestic violence
against women, but the feeling of shame about a“skeleton in the family closet＂
keeps most cases behind closed doors, unless it is really outrageous such as
the accidental death of an abusive husband in Fujian province. A battered and
subservient wife of 27 years, menaced again by the knife-brandishing husband,
grabbed the knife out of indignation and fought back. The husband died. She was
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charged with murder. Over 500 villagers petitioned the court for leniency citing
the long-term abuse she had suffered.

56

A survey indicated up to 24.7% of Chinese women suffer various forms of
violence in the hand of their spouses, worse in rural areas than in cities. In view
of this, the Standing Committee of the National People's Congress put legislating
Anti-Domestic Violence Act on the 2014 agenda. It is expected to happen in
the near future. The legislation progress will be followed as part of social rights
watch in China.

57

6.2 Curtailed maternity leave
The issue of reduced maternity leave was exposed by judges at Beijing's
Second Intermediary Court. In a review of child-birth-benefit civil cases decided
here in the past three year, they found it a common practice for employers to
withhold or deduct wages during female workers' maternity leaves. The survey
also shows, in case of any dispute, less than 10% of workers returned to the
previous job after child birth. The rest (1) resigned, saying they were paid late or
short of entitlement, (2) were fired on excuses of long absence from work, or (3)
were dismissed after the employment contract expired.

58

Namely, women often

lose their jobs for pregnancy and childbirth.
The report triggered widespread concern. Some Beijing representatives to
the National People's Congress suggested the current 98-day maternity leave
be extended to three years for women to take better care of the baby and make
a longer-term career plan.

59

Detractors fear this move may hinder women's job

opportunity. Some experts proposed a six-month leave as a compromise.

60

No

conclusion is reached yet. Perhaps this issue is worth following up.
6.3 Abduction for rape
A feature story by China Central Television (CCTV) reported a series of
incidents each of them had a female college student, after a brief conversation,
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got into some stranger's fancy car without a companion and was later found to
be raped, even killed.

61

Other media outlets followed up to reveal an extensive

problem of illicit taxis or unlicensed vehicles for hire (called“black (seedy)
cars＂) at public transport stations targeting at young females to rob, rape or even
kill once the woman is confined in the car and whisked away.

62

This happens

not only in Beijing where a taxi is hard to get, but also in Sichuan and Hainan
provinces where taxi is readily available.

63

It can be surmised that“black car＂

incidents have caused Chinese women at large to fear for their life.
There are definitely more issues related to women's rights than those three
mentioned above. We believe education opportunity and career prospects are
worth paying attention to. If necessary, these subjects will be featured in future
watch report.
6.4 Relaxation of one-child policy
China's one-child policy may have contributed to economic growth by
effectively curbing population explosion, but he ensuing consequence of (1)
gender imbalance, (2) the insolent only-child, (3) the ever shrinking labor force,
and (4) the escalating dependency ratio are getting hard to ignore. More and more
calls for a relaxation of child-birth policy are heard. The third Plenary Session
of the 18th CPC NC held in November 2013 finally declared an adjustment in
the“Decisions paper＂. The proposal of“Dandu Ertai＂(couples may have a
second child if either spouse has no sibling) was quickly put to review at the
Standing Committee of the 12th National People's Congress.

64

In fact since

1984, one after another province had begun to allow a second child for couples if
both spouses have no sibling.
Statistics shows, after the new Dandu Ertai policy took effect, a total of
241,300 couples have been approved out of 271,600 applications. In response to
the inquiry when authorities would allow every couple to have a second child,
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officials indicated lifting the ban too soon may cause population explosion with
negative impacts on the economy, citing a childbearing desire survey showing 90
million pairs of parents – 70~80% of all Chinese couples – wish to have a second
child.
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It is worth noting that China's National Health and Family Planning
Commission has adopted more genial, amicable slogans in the campaign of
new policy. The agency now promotes“policy-compliance in child-bearing＂
through“new change in child-birth policy; allowing second child for siblingless couples＂. This is in stark contrast with absurdly vehement propaganda in
the past like“miscarriage fine; abortion fine, just no child-birth is allowed!＂or
“Whoever defies family planning will definitely be erased along with the
family!＂This shift in tone and flavor serves to show China has become more
human-centered in promoting policies.

66

7. Food and consumer goods safety
Food safety was an issue under our social right watch during 2012 and
2013, and remains so in 2014. Textile and consumer goods safety in China raised
public concerns in 2013. The topic is featured again in this year's report.
7.1 Food safety
During 2014 there were two most glaring food-safety scandals in China.
(1) Expired meat -- OSI Group in Shanghai, former meat supplier for fast-food
brand names like McDonald's, KFC, and Pizza Hut in China, was found to have
included large quantities of expired meat in its supply to restaurants. (2) Tainted
edible oil. A subsidiary of the Ding Hsin International Group, a Taiwanese-origin
food conglomerate was charged in Taiwan with adulterating cooking oil with
inferior or non-edible ingredients. The allegation also impacted the group's foodstuff business in China where it has substantial presence.
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Shanghai-based OSI Group's wrongdoing was exposed in July 2014
when people discovered it was repacking or relabeling expired meat to supply
chicken nuggets, steaks and burger patties to KFC, Pizza Hut and McDonald's.

67

Shanghai city was the first jurisdiction to demand recall of questionable
meat from the shelves of fast food outlets.
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Subsequently China's Food and

Drug Administration ordered its branch offices in Hebei, Shandong, Henan,
Guangdong and Yunnan to start a comprehensive inspection of all OSI-invested
food companies there.
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Shanghai police quickly detained five members of the

OSI management on criminal offenses.
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Shanghai City's prosecutors quickly

granted arrest warrants for six high-ranking officers of OSI Group.
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Judicial

proceedings ensued.
Ding Hsin's crime was exposed in Taiwan. Chinese authorities, including
the General Administration of Quality Supervision, Inspection and Quarantine
(AQSIQ), Taiwan Affairs Office of the State Council, and inspection agencies at
Shanghai and Xiamen, all began to check the movement of Ding Hsin products.
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Subsequently one after another food vendors in China removed from shelves
products related to Kangshifu, a subsidiary of Ding Hsin, also a highly popular
brand of instant noodle in China.
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In response to press inquiry, the spokesperson

of China's National Defense Ministry even said Kangshifu products would be
removed from all outlets under the ministry's charge in order to safeguard the
health of all members of the People's Liberation Army and their families.

74

Besides these two far-reaching scandals, there were plenty of food scare
events in China during 2014. Some five-spiced donkey meat sold at Wal-Mart
stores in China was found to contain fox meat, raising lots of eye brows.
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Hangzhou Guangqi Trading Company systematically repacked and sold out-ofdate foodstuffs to famous bakery chains of brands such as Casamiel, Jindian,
Danbi, Free Mori, Breadtalk, Xiaoxiao Sehui, and Sep Life.

76

Bottled water of

many brands, did not meet health standards, including big brands like Wahaha
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and Yibao.

77

Everywhere in China, tainted rice, bean sprouts, tea leaves, and

candies were still sold on the market.
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The 2013 edition of this report said, in face of public outcry, China
authorities responded with government reengineering to launch the new China
Food and Drug Administration embark on following reforms. (1) Consolidating
food safety task teams and lines of commands (previously scattered in various
agencies) into one organizational hierarchy for unified inspection and supervision
over food production, distribution and consumption. (2) Clearly delineating scope
of responsibility and holding local governments accountable for food safety. (3)
Focusing on capacity building, in particular beefing up competency of front-line
inspectors.
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Judging from how Chinese authority managed food scare events in

2014, it could be concluded the new framework has shown positive results.
7.2 Consumer goods safety
Chinese consumers live with the disquieting feeling of defective consumer
products lurking around in everyday life. The 2013 edition of this report talked
about fabric tainted with toxic pigments made into school uniforms. The incident
triggered public attention and official efforts to ensure safety of products for
school children. Information from 2014 portrayed Chinese authority's continued
endeavor in quality inspection and supervision of children products in three
major projects on clothing, toys and mobile phones respectively.
First: Children's products in general. China's quality watchdog AQSIQ
launched a quality-raising campaign for children's products in 2014. The agency
organized an unprecedented 13-province inspection operation on children's
clothing. In fact previous small-scale spot checks in 2012 and 2013 already
disqualified 150 batches of children's products (in five categories: clothing,
shoes, vehicles, toys and disposable diapers) out of 1275 batches inspected, with
an average passing grade of 88.2%. Such spot-checks were conducted in 17
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provinces in 2011, 20 provinces in 2013, and further expanded in 2014.

80

Second: Children's vehicle. Thanks to AQSIQ's vigorous enforcement, five
toy makers in three provinces (Guangdong, Zhejiang and Anhui) voluntarily
initiated recalls of six batches of defective kid vehicles by filing with local
AQSIQ branches.
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On June 1, China's children's Day, AQSIQ held out-reach

events to bring attention to safety issues about children's vehicles. A survey
report was disclosed about consumer awareness of child vehicle hazard. A total
of 10.6% families surveyed said they had experienced injury or near accident by
children's vehicle. The report concluded there is plenty room for improvement in
terms of safety of children's vehicle.
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Third: children's mobile phones. Jiangsu branch of AQSIQ announced
inspection results on mobile phones specifically design for children 4-14 years
of age with features like limited out-calling numbers, shut-off by parents only,
and remote monitoring. Thirty batches of handsets were randomly selected on
popular web shopping platforms like JD.com, Tmall, Suning, and Amazon.com
covering seven brands -- Aibeiduo, ZTE, Disney, Daxian, Jimi, SSX, and Fadar.
Only four out of 16 batches tested met safety standards, a passing rate of 25%.
The main problem is static electricity on the plastic casing; undermining the
functions and detrimental to human health.
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The above description shows while China's consumer goods quality and
safety need further improvement, Chinese bureaucratic adjustment has delivered
positive results.

8. Land expropriation and housing demolition/eviction
Over the years, Chinese media have frequently featured controversies
over land expropriation and eviction/demolition to make way for development
projects. The authorities have acknowledged such actions do infringe upon
people's rights; hence put forth the“Regulation on Expropriation of Housings
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on State-owned Land and Compensation＂in January 2011. The Regulation
essentially set the following ground rules: (1) Compensation before land grab,
(2) Judicial -- rather than administrative -- agencies are the authority to rule on
forced demolition/eviction, thus reducing the scope of land subject to government
grab.

84

Moreover, at the 18th National Congress of CPC party held in November

2012, a report talked about reforming land-expropriation legal framework and
boosting farmers＇share in land value appreciation. This was the very first time
that“land appropriation legal framework＂was mentioned in such a high-level
meeting.
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The 2013 edition of this report indicated that, as a result of regulatory
change and policy adjustment, Chinese media began to look in a position
light about land appropriation and forced demolition/eviction, such as more
sophisticated approaches and more equitable compensation packages adopted by
local governments. Generous compensation packages even created a group of
“post-eviction nouveau riches＂.
Despite adjustments in policy and regulations, there were still deceitful
techniques, or poor compliance on the government side, according to 2014 media
reports. Here are four examples of questionable conducts.
Illegal detention. In February 2014, a woman surnamed Qin in Jiangsu
province complained to the media that her husband, responding to an official
request to negotiate on demolition/eviction issues, was abducted in government
building hallway and detained in a hotel against his will. Ms Qin phoned
emergency number 110 repeatedly but was told“What a government agency
does is off-limit to public security forces＂and no action would be taken.

86

Media cold shoulder. On July 16 2014 five men and two women, after
drinking agriculture chemical, became unconscious at the entrance to Beijing
office of the China Youth Daily. They were to be evicted from a Jiangsu
development project site and came to Beijing for“shangfang＂(petitioning to
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a higher authority above the local agency) for grievances over compensations
being offered. After several attempts with written and in-person petitions to no
avail in 2013 and 2014, and twice ignored by the newspaper, they resorted to
the drastic move of group self-harm at the third shangfang trip to Beijing on
July 16. Beijing sent someone from the Central Unified Investigation Team to
look into the complaint at the Jiangsu site and found the compensation offered
was indeed too low. Subsequently 14 civil servants were subjected to party and
administrative disciplines.
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Abduction. In the morning of August 8 2014, several strangers broke into
a house in Henan province, woke up and took the owner couple away by force
to a cemetery and held them for four hours. The couple returned to find their
four-story house totally demolished. Local officials acknowledged the event
did happen, and pledged to send an investigation team to clarified facts with all
parties concerned for proper disciplinary actions. CPC party officials and local
government have demanded the township bureaucrats to inquiry into the couple's
appeal for proper follow-up actions.

88

Ear-piercing propaganda. A village-level CPC party committee resorted to
high decibel 10-hour-daily broadcast from four bull-horns for over a month to
persuade villagers to comply with demolition/relocation orders. The incessant
propaganda was a nuisance to residents. A journalist assigned to cover this event
phoned the complaint hotline 12369 for environmental issues, and was told
“noise disturbance is beyond our authority. It is the duty of the Administrative
and Law Enforcement Bureau (ALEB).＂The 12319 Hotline of the local ALEB
told the journalist they only enforce the law against noisy commercial activities,
not official propaganda campaigns. Then the person answered the 12345 Mayoral
Hotline said bullhorns were allowed for public announcement about demolition/
relocation tasks, and that they had indeed asked the volume be lowered.
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The above events serve to show public authority's abuse of power and
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failure to comply with enforcement rules in carrying out demolition/eviction
tasks.
China's National Plan on New Urbanization has been a major impetus
behind nationwide socioeconomic development. Land expropriation and forced
demolition/eviction events are bound to happen in a wider scope. It is worth
watching though, from a social rights perspective, how China formulates a
more inclusive and fair model for stakeholders to facilitate expropriation and
demolition/eviction, while at the same time, to dole out proper compensation for
existing residents affected.

9. Conclusion
It can be concluded from 2014 watch of China's social rights status that,
as in the past two years, the relatively rapid economic growth has given China,
in public and private sectors alike, quite abundant resources to address issues
at hand. Here are some observations to support that conclusion. (1) worker
safety and health – fewer mining incidents, extra social aid to victims of
pneumoconiosis, official ordinances to protect dispatched labor, higher minimum
wages and assistance to migrant workers for past-due wages owed to them. (2)
medical care – despite poor service quality and bogus health data, medical care
coverage has become more comprehensive. (3) elderly care – expanded coverage,
access to more individualized in-home care. (4) children's rights – more attention
to left-behind rural kids, city floating kids, and little migratory children. (5)
women＇s rights – imminent legislation of Anti-Domestic Violence Act, assertion
of maternity leave rights, launch of“dandu ertai＂policy. (6) food and consumer
goods safety – government re-engineering to improve supervisory functions for
broader surveillance, and (7) land appropriation and forced demolition/eviction –
better protection of current owners/residents with regulatory and policy tweaks,
though local authority abuses still exist. Overall speaking, China has shown
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progresses in enhancing people's social rights.
In essence, ever since the“Scientific Development Concept＂directive
was announced under the administration of Hu Jintao, former president, to
advocate“human-centered approach＂and“harmonious society＂, China has
seen positive momentum in adjusting regulatory frameworks, policy-making
mechanism and resource distribution schemes for the betterment of people's
social rights.
After Xi Jinping took the helm of China's leadership, the often-cited
“Decisions paper＂has provided effective directives on family planning, urbanrural relation, household registration system, social security, medical health care,
and food & drug safety. The social rights journal in the“China Human Rights
Watch＂database (compiled by the Taiwan Foundation for Democracy), along
with information from the press, we could say the agenda-setting Decisions
have shown positive results in government actions in regulatory fine-tuning and
policy-making mechanism to further enhance people's social rights.
In the passage devoted to“integration of urban-rural development＂in the
Decisions paper, it was clearly described that“the urban-rural dual [bifurcated]
system is a dominate hindrance to urban-rural integration. It is a must to (1)
improve overall regulatory frameworks to allow industrial sector to promote the
agriculture counterpart and vice versa, (2) encourage cities to take the lead to
facilitate integration of urban rural development for a new relationship among
four parties: the industrial and agricultural sectors as well as urban and rural
stakeholders, thus the vast rural masses get to equally participate in, and share the
fruits of, the journey to modernization.＂There are a number of tasks at hand: (1)
Transforming qualified migrant folks into urbanites step by step. (2) Innovating
on population administration to expedite household system reforms through
domicile deregulation, on full scale at townships and small cities but at gradual
pace in medium-sized cities. (3) Setting reasonable conditions for registering
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households in mega cities and rigorously enforcing them to keep population
growth in check. (4) Facilitating full access to public services of active residents
regardless where they register the domicile. (5) Enabling migrant folks from
countryside to get housing and social security protection plus smooth transition
of their old-age and medical insurance policies previously obtained while in
the countryside.＂
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There are signs in 2014 that the government has begun to

overhaul household registration framework and related social security schemes.
The scope and pace of impacts on social rights remain to be seen.
Despite definite signs of progress, human rights status in China is not yet
on par with that of advanced countries, thus still subject to criticism to a certain
extent by global watchdog bodies.
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We are obligated to apply a consistent and

high-standard yardstick in our analysis. The 2013 edition of this report mentioned
the intention to elaborate on rights of women, the disabled and LGBTs (lesbians,
gays, bisexuals and transgenders) in the follow-up watch. This year, we have
included the part about women's rights, but we have to forgo on rights of disabled
and LGBT people due to lack of sufficient media coverage or representative
examples. In the databank, there are materials about urban administration and
law enforcement. Does it belong to the realm of social or political rights? It may
require further deliberation. We do not rule out their inclusion in the future.
(Translated by Charlene Huang; Reviewed by the Author)
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So far China has ratified 18 international human rights treaties including the
Universal Declaration of Human Rights, the International Covenant on Civil
and Political Rights (ICCPR) and the International Covenant on Economic,
Social and Cultural Rights (ICESCR). Please refer to the entry about China's
Human Rights at the Xinhua Net website. http://news.xinhuanet.com/
ziliao/2003-01/22/content_702907.htm. Among them ICESCR covers women's
rights to economic and social life as well as rights against discrimination; the
rights to job freedom and security; the rights to good working condition and
decent pay; the rights to unionize and strike; the rights to social security; the
rights to special protection for mothers and children; the rights to proper food,
clothing and housing; the rights to basic health services; the rights to education
and the rights to participate in cultural life and scientific development.
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6

“Hunan's top pneumoconiosis hospital cut staff by 300; rumors abound＂,
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7

“Survival survey of migrant workers with pneumoconiosis＂ published by
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“Over 80% migrant workers with pneumoconiosis not compensated＂,
Xiang Huilien Caixin Net, July 7, 2014, http://china.caixin.com/2014-0707/100700545.html
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“Bizarre races to raise minimum wages＂, Hexun News Channel, May 2,
2013, http://news.hexun.com/2012-05-02/140976910.html

17
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Political Human Rights
Pei- Yi Liu*

1. Introduction
Political rights in China have been a focus of global human rights watch,
and also the source of considerable controversy. The Western countries have
been lashing out at China for human rights abuses in its territory, possibly due to
major differences between the two disparate views about what“human rights＂
entails – the essence, from what viewpoints, and paths to advancing human
rights. Therefore, this author surmises it would be helpful to expound on the
premises and framework of this watch report in order to offer a more diversified
and comprehensive narrative.
The term“human rights＂essentially is a thesis with multiple perspectives.
It could be an aspiration or an assertion about what a human being deserves to
enjoy during his lifetime. There are two categories of such rights: to be upheld on
moral grounds (moral rights) or enforced by statutory arguments (legal rights).
However, many moral rights have yet to be bolstered by law. For example,
gender equity was not legally protected until one after another advocate pointed
out the moral fallacy of sexual discrimination. Freedom of speech been widely
recognized but only after a long journey of struggle. The notion of“human
rights＂intrinsically pertains to rights a person is morally entitled to, and could
be considered a set of universal moral rights, but they have yet to be legally
recognized in many parts of the world.
The human rights we savor today are the fruits of endeavors throughout the
history. Before the United Nations was founded, human rights were not widely
acknowledged let alone being laid out as a set of universal standards. The 16th
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century arguments about natural rights versus natural laws were explored to lend
a legal framework to challenge the divine rights of the emerging sovereign states
in Europe. Namely, citizens are duly entitled to invoking natural laws to uphold
an individual's dignity and worth against laws or actions imposed by the state.
Hence, natural law came to be viewed as a divine law and the ultimate authority,
namely the source of all laws. Back then, the dialectic of natural laws versus
natural rights was on the universality of“human nature＂. That is, the natural
laws and natural rights are relevant to the entire humanity with the cosmopolitan
significance.

1

The above rights were later enshrined into the Habeas Corpus Act

th

in the 17 century, and the“fundamental rights＂inscribed in constitutions after
the two revolutions in the 18th century. The rights thus confirmed included the
protection of private property, personal liberty, religious belief and freedom of
expression and association. The state has yielded such rights to citizens, meaning
the state shall not violate the rights. It is exactly out of such refrains that a state
authority gains its legitimacy, namely the existence of a state is for the protection
of people's rights.
Back in the 18 th century, people were advocating what are considered
traditional rights today: the freedom of religion, assembly, association, and
speech and the like; typically called passive rights/freedoms. Essentially,
such rights or freedom are granted simply through non-interference by the
government. With the emergence of industrial revolution and capitalism in the
19th century, the working class was sadly over-exploited, and calls for their
economic and social rights emerged – primarily the rights to employment and
education. In the 20th century, more rights were identified in the 1970s regarding
the rights to development, peace and environment.
The prevailing view about modern human rights could be found in the
United Nations' Universal Declaration of Human Rights promulgated in 1948,
after two years' deliberation involving 59 nations. Article 1 of the Declaration
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says“All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a
spirit of brotherhood.＂This obviously came from the traditional theory of“natural
rights＂. Article 2 says“Everyone is entitled to all the rights and freedoms set
forth in this Declaration, without distinction of any kind, such as race, color, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status,＂namely everyone enjoys the rights and freedoms on an
equal basis. Articles 3 to 27 spell out various types of rights or freedom, but
during the deliberation there were opposite views from capitalist nations versus
socialist nations. The Declaration essentially talks about rights and freedoms, but
elaborates little on individuals' obligations -- without listing them-- to the society.
Instead, they are covered in regional human rights treaties or national laws. For
example, the African Charter on Hunan and Peoples' Rights enumerated various
categories of deference to the family or traditional African culture. It is debatable
whether such recognitions clash with the principles of the U.N. Declaration. By
the same token, Asian people have their doubt whether Western values are truly
cosmopolitan, namely if they are universally applicable in Asia. Many advocates
of Asian values are in the opinion that human rights concepts are a product of
Western culture; thus may not necessarily be compatible with traditional Asian
culture. Namely, the idea of human rights is not universal, and it should adapt
to local history and culture in order to be relevant. Back in the early 1990s, at
the height of Asian values debates, Lee Kuan Yew, Singapore's founding father,
was at the forefront. At the second World Conference on Human Rights held in
Vienna in 1993, some of the Asian values contended by Asian representatives
were in sharp contrast to the universal values advocated by Western participants.
In the end, the conference concluded that, human rights though universal and
unalienable, the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne in mind.
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There have been debates about whether human rights are“universal values＂
or“differential values＂that should be adjusted to different culture and nations.
In the Western world, there have been cross-border applicability during
the development of human rights ideas, and many individual cases support
the requirement for universality. For example the Nuremburg Trial clearly
demonstrated that the basic human rights values upheld by international laws
supersede the realm of national sovereignty when there is a conflict between
international laws and their national counterparts. Consequently, the post-WWII
debates over human rights went beyond the scope of sovereignty to take on a
universal nature that concerns the entire humanity. The Charter of the United
Nations proclaimed in 1945 in particular spells out that human rights protection
would be the utmost principle for post-war international relations. Human
rights values, more and more universal and beyond borders, have become a set
of power constraints guiding the international community. The United Nations
Charter, and the Declaration of Human Rights, as well as relevant international
treaties have had significant impacts on the formation of new national states
founded after the WWII – they incorporated human rights in the new constitution
as a crucial resource for the people to safeguard their own interests; and also the
source of legitimacy of the regime.

2

It goes without saying, not every nation

agrees with this statement.
1.1 Different perceptions of human rights
In contrast to Western democracies' emphasis on values like political civil
rights and democratic freedoms, developing countries emphasize more on
bolstering a nation's economic and cultural self-determination rights in sovereign
territory and its natural wealth and resources. Item 13 of the Proclamation of
Tehran, Final Act of the International Conference on Human Rights of May 13,
1968 says“Since human rights and fundamental freedoms are indivisible, the full
realization of civil and political rights without the enjoyment of economic, social
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and cultural rights is impossible. The achievement of lasting progress in the
implementation of human rights is dependent upon sound and effective national
and international policies of economic and social development.＂
To Chinese leaders, socialism and capitalism are two dialectical systems
in the international realm, namely the two -isms are mutually dependent and
necessarily contradictory, and that the ultimate goal of capitalist nations in such
struggles is to eliminate socialism. That's why China, in collaboration with the
third world, has been actively promoting the idea of“development rights' and got
that concept incorporated in the United Nations General Assembly Resolutions
41/128 in 1986.

3

In fact, before that, the United Nations General Assembly

on December 16 1977 had passed the 32/130 document: Resolutions on the
New Concepts of Human Rights, to express concerns over continued presence
of unfair international economic orders, causing a major obstacle to realizing
economic, social and cultural rights in developing countries. The resolution also
reiterated the essence of Item 13 of the 1968 Proclamation of Tehran. Essentially
China and the third-world or developing nations resent the hypocritical Western
views of human rights and the use of human rights as a precondition for receiving
economic aids.

4

In terms of political rights, China and third-world countries believe that
democracy is a value gradually formed as time goes on, and during the process
other forms of people's participatory rights should be recognized. Such assertions
show China and third-world nations try their best to prevent international
human rights institutions, such as the United Nations, to place human rights
above national rights to sabotage a government's sovereign power to exercise its
executive policies.

5

Back in the 1990s, Chinese leaders were actively promoting democratization
of international relationship in the hope to establish new orders around the
globe. The essence of such a campaign was to assert each nation's rights to

© 2014 by Taiwan Foundation for Democracy

82 China Human Rights Report 2013

choose its own social-political system and development model.

6

China says

its human rights values are chosen on the principle of non-intervention (in
domestic matters) and that of non-selectivity. Essentially, China has asserted
again and again that international community should honor the principle of nonintervention to respect the sovereignty of a state and refrain from intervention
of other nations' domestic affairs. Meanwhile, the United Nations should not
selectively single out and criticize any state. China's argument also focuses on
uniqueness of cultural specifics and that there is no single set of universal human
rights standards. In addition, China asserts it is entitled to a right of development
revolving around collective, economic and social rights.

7

Since the 1990s, China has continued to highlight a sovereignty crisis for
developing countries under the interference of hegemonic forces and the world's
super powers.“There is a mutual dependency between sovereignty and human
rights＂. China has used this argument to warn other developing countries against
the notions of neo-interventionism imposed by the Western nations that“human
rights supersede sovereignty＂and“the limitation of state sovereignty＂. China
says,“human rights are upheld by state sovereignty -- not the other way around;
there is no human rights without sovereignty.＂

8

Moreover, China believes the

promotion of productivity and economic development is conducive to sustaining
the stability of domestic orders, and is mutually beneficial to the development of
democracy and human rights. That is why China assigns top priority to the rights
to survival and development, before nurturing political and civil rights. This is
the theme China uses to appeal to the West: considering the universal nature of
human rights under the specific domestic situations to pursue political reforms
with emphasis on national unity, social stability and economic development. In
terms of articulation of collective human rights versus individual human rights,
China pointed out that each nation has its own human rights issues, regardless
which ideology it subscribe to -- capitalism and socialism, and that the greatest
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denominator lies in the public interest of an orderly society and national security
no matter which hemisphere the nation is located, and thus there is no absolute
value about liberty, democracy or human rights.

9

China's views seem to have garnered some support from a number of
Western nations in the special global circumstances of the post-cold-war era.
It was a time when the European Union was pursuing a relative autonomy
on diplomatic and security policies away from influence of the United States
policies. The EU began to promote multilateralism of global governance and
the views of mutual recognition and respect for differences. Thus a foundation
for common interest to oppose American unilateralism gradually emerged in the
interaction between EU and China. Harry Harding, an American expert on China
study also says he believes that the United States' method to promote human
rights in China is doomed to fail. He indicates, such an approach hurts the U.S.
credibility in the minds of reformist Chinese causing the latter to think the U.S.
position on China's human rights is erroneous, and not genuine. They tend to
believe what the U.S. does is a disguise of sabotage to destroy China's social
stability and political order to prevent China from becoming a major power.
Harding suggested that the U.S. should adopt a more comprehensive definition of
human rights: going beyond mere political and civil liberty, to the realm of social
and economic rights, freedom to survival and development. A long-term view
about democracy is needed, Harding believes, and that both China and the U.S.
can identify areas they can work together and promote mutual development of
human rights, as well as areas bound to see continued differences. Only through
such refined views, Harding says, can human rights issues be seen as a goal for
collaboration rather than the source of conflict.

10

1.2 Articulation and application of human rights concept
Despite differences in articulation of the“human rights＂concept, and in
presumed developmental scenarios, the idea of“human rights＂has become a
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common language and basis for dialogues among nations. Ever since China
began to implement the“open and reform＂policy in 1978, Beijing has adjusted
its attitude towards human rights. When dealing with the international society,
China no longer considers“human rights＂and“democracy' as taboo subjects. Shi
Tianjian, a late Duke University professor in political science, studied People's
Daily -- a Chinese-language newspaper widely considered to be the mouthpiece
of China's ruling party – for the occurrence of the terms or concepts about“human
rights＂and“democracy＂. Shi's study went as far back as 1978. He found that,
it was not until 1988 before the term“human rights＂began to appear in the
newspaper and it was mainly used to refer to the“capitalist class＂. However, it
was in 2002 that China began to change its official attitude towards human rights
issues. Over 70% of related articles on People's Daily began to recognize the
universal values of human rights, and reiterating China's endeavor on improving
human rights status while acknowledging some deficiency in measures upholding
human rights, citing restrictions imposed by economic limitations.
The term“democracy＂has frequently graced the pages of the People's Daily
since 1978, albeit mainly in the context of comparing“socialist democracy＂visà-vis ＂bourgeoisie democracy＂. After 1988, the term“socialist democracy＂
appeared less and less frequently, but the term democracy appeared by itself
primarily for the discussion of“policy-making democracy＂. Starting 1995, the
idea of｀procedural democracy' began to show up on the pages of the People's
Daily, especially since 2002, when Hu Jintao became China's president (namely
the CPC party general secretary), the authority has begun to acknowledge that
democracy is one of the national goals. One can surmise that China, while riding
the tide of globalization, has shown highly flexible adaptation in narratives about
democracy or human rights.

11

Regarding political rights, be it capitalist nations or socialist nations, both
groups agree this term entails a people-centered mechanism to achieve political
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control and political equality, the two principles of democracy. In terms of
political control, it refers to citizens' direct participation, or indirect participation
through elected representatives, to exercise their governance or control over
policies. Effective political control thus relies on people having the necessary
rights (such as to elect or recall representatives) through a framework designed
to facilitate people's political control over the government. The idea of“political
equality＂is to explore what basic rights a citizen should exercise to ensure
everyone has a substantial influence on public affairs, and effectively achieve
political control. The term“political equality＂implies everyone has an equal
opportunity to speak up and the equal share of influence during the selection
procedure to determine collective social interests. Therefore, everyone should
enjoy equal voting rights.

12

Article 25 of ICCPR states that“Every citizen shall have the right and the
opportunity, to take part in the conduct of public affairs, directly or through
freely chosen representatives; and to vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held by
secret ballot, guaranteeing the free expression of the will of the electors.＂
"The will of the people shall be the basis of the authority of government"
and there needs to be a participatory system ensuring every citizen enjoys
equal political rights, namely, the government must design a framework and
procedure for free, equal and universal suffrage. In exercising government
rights, individuals should be allowed to participate in politics without fear of
being arbitrarily arrested, detained, questioned or penalized. In a non-democratic
nation, political adversaries or foes are often prosecuted to suppress the voice of
opposition, to intimidate people with fear and to terrorize people into submission.
On the contrary, in a democratic nation, transparency of government operation;
and wide and free availability of information together are effective in preventing
government abuse of power. Without freedom of assembly and association,
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individuals cannot get together to discuss public affairs; groups cannot express
their collective concerns or interests to the government, then democracy will not
be achieved.

13

The United Nations has developed a framework of human rights indicators
to help measure progress in human rights. The UN indictors include 12 rights.
They are the rights to life, personal safety and liberty, adequate food, physical
and mental health, not be subjected to torture or cruel, inhuman or degrading
treatment or punishment, participate in public affairs, education, adequate
housing, social security, work, opinions and free expression, and a fair trial. The
United Nations have also identified descriptive indicators for them respectively.
In Taiwan, there are a number scholars involved in similar endeavors worth
referring to. Such as the work of Professor Kao Yuang-Kuang of Cheng Chi
University, commissioned by the Taiwan-based Chinese Association for Human
Rights since 2006, has applied four indicators to measure political rights in
his annual survey on human rights conditions in Taiwan: (1) Citizenship and
liberty, (2) Rights to equality, (3) Perceived political efficacy and (4) Robust
democracy. Underneath the four categories, there are 20 sub-indicators: Freedom
of expression, teaching, writing and publishing; privacy in correspondence and
communication; rights to personal liberty; right to assembly, association and
demonstration; level of civil servant integrity and so on.

14

Meanwhile, Professor

Helen Hawang Shiow-Duan of Taiwan-based Soochow University has adopted
the ideas of political rights identified by Ernest Giglio,

15

a professor of politics

and American studies at Pennsylvania-based Lycoming College. The rights he
identified include freedom of expression and publication, religious freedom,
freedom to enter and exit a country, freedom of assembly and demonstration,
rights to make petition and complaint, rights to vote and be elected, and right of
personal liberty.

16

Based on the above review of literature and narratives, this author has
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examined the status of political rights in China from four angles: (1) freedom of
speech, (2) right to personal liberty, (3) right of participation in political affairs,
and (4) right of autonomy and self-determination, with elaboration of specific
events and high-profile cases.

2. Freedom of Speech
Freedom of speech is the political right to express one's opinion and
thought. Article 19 of the Universal Declaration of Human Rights proclaims and
acknowledges importance of speech freedom. Article 19 of ICCPR also indicates
“Everyone shall have the right to hold opinions without interference＂and
“Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless
of frontiers＂. During the year 2014, a number of events and issues stood out in
China in terms of political rights.
2.1 New Citizens Movement
The New Citizens Movement is a collective term for a series of civil rights
campaigns initially championed by the loosely organized group called“Citizens＂
in 2010 advocating new citizen spirits:“Liberty, justice and love＂. In June 2010,
Xu Zhiyong, Teng Biao and Wang Gongquan together initiated a manifesto called
“citizens' commitment＂hoping to invoke widespread citizen consciousness
to jointly uphold citizens' rights. This manifesto is widely recognized as the
beginning of China's New Citizens Movement.

17

Yet Xu Zhiyong and Wang

Gongquan have been arrested and prosecuted. Xu Zhiyong is a leader of the
Rights Movement. On December 9, 2012 Xu, Sun Hanhui and Wang Yonghong
jointly initiated a signature campaign in support of“An open letter to newlyinaugurated party secretary general Xi Jingping and CPC leadership＂to demand
China's top 205 officials, including Xi Jinping, to disclose their personal assets.
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On January 26, 2014, a Beijing court convicted Xu on charges of“gathering
a crowd to disturb order in a public place＂and sentenced him to four years in
prison. He soon appealed. Another three activists in this Movement, Ding Jiaxi,
Li Wai and Zhang Baocheng were charged with provoking civic unrest and
causing public disruption but they were just advocating for fiscal transparency
against corruption. Another three movement followers in Jiangxi faced the same
charge for campaigning for asset disclosure of top officials. Liu Ping and Wei
Zhongping were sentenced to six and a half years in prison for“using cult to
destruct law enforcement＂and“gathering crowd to disturb order in a public
place＂, and Li Sihua was sentenced to three years.
A pluralist democracy is a hotbed for different even opposite views on any
issue. However, this is the core pillar of democracy. True democracy will not
bloom if those in power do not allow different voices.
2.2 Freedom of the press
Bound by political and technical considerations, media outlets in China
essentially are not open forums for public discussion. Chinese media are more
like a conveyor belt of thought to indoctrinate people with official ideology, to
allow viewer access to information based on each person's level of clearance;
such is the strategy of information control. Media affiliated with the state or the
party are supposed to serve as propaganda tools for the state and party. Through
agenda setting and guiding public opinions, they fabricate an ambience of
political correctness, rendering the public unable or too scared to express their
own independent views.
Paris-based Reporters without Borders announced the 2013 Press Freedom
Index on February 12 of 2014. Finland, the Netherlands and Norway took the top
three spots. China ranked 175 in all 180 countries or regions evaluated, one place
lower than the previous year. This organization started the Index ever since 2002,
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and the number of countries/regions reviewed has increased from 139 to 180.
China's ranking has always been close to the bottom. The 2013 report cited a few
incidents to highlight China's lack of press freedom.
In November 2013, Luo Changping, deputy editor of the outspoken Beijingbased Caijin Magazine, was removed from his post for disclosing on his Weibo
page in December 2012, without hiding under anonymity, that Liu Tienan, then
the deputy minister of the National Development and Reform Commission, and
National Energy Bureau chief, had taken bribes, among other irregularities.
[Ironically, Liu was already under investigation at the time of Luo's Weibo post.]
Liu Hu, a reporter at the Guangzhou-based New Express Daily, was charged
with“provoking civic unrest and causing disorder＂for disclosing officials'
corruption on his Weibo post. A New York Times reporter was denied visa
renewal for investigating and reporting about corruption of China's high ranking
officials. Web authors and human rights activists Xu Zhiyong and Guo Feixiong
were sent to prison. In the 2014 World Press Freedom Index, Hong Kong's
ranking dropped from 58 to 61, a total fall of 43 places since it was ranked 18 in
2002. Hong Kong Journalists Association issues a statement saying the territory's
press freedom ranking has been worse than that of South Korea, South Africa and
Romania. A survey conducted by the Public Opinion Center of the University of
Hong Kong found that local citizens have a satisfaction level of 27.1% in 2013,
a significant decline from 74.6% of 2009. Reporter without Borders in its 2014
report described Beijing's control of Hong Kong's top executive officials, and
suppression of Hong Kong media voices through LOCPG HK (Liaison Office
of the Central People's Government in Hong Kong). The report says integrity of
the pluralistic Hong Kong media have been compromised.
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Interestingly, China

declared Reporter without Border an anti-China organization, and therefore its
evaluation could not be objective.
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2.3 Cyber freedom
On the World Day against Cyber Censorship, 12 March in 2014, Reporter
without Border announced a list of Enemies of the Internet 2014, China is among
them, along with the National Security Agency (NSA) of the United States and
GCHQ (the Government Communications Headquarters) of the United Kingdom.
Starting June 2013, former NSA contractor Edward Snowden disclosed to the
world that many people's digital communication data were under surveillance
and routine stored by the United States intelligence agencies.
Presumably, China's emerging internet media exist to serve the economy,
and for the benefit of politics and the society as well. Under this mentality,
the creation, dissemination, distribution or referral of any negative news of
information potentially harmful to the party-state government or its authority, are
subject to control of media top executives, and government censorship, as China
has repeatedly claimed to be offering“the necessary harmonious media and
social environment to facilitate China's economic reform [literally“reform and
opening up＂]. In the year of 2010 Google, the internet search giant, was forced
to shut down its operation in China for refusing to comply with China's law in
cyber censorship and surveillance. This serves to show China's preoccupation
with a tight grip on the cyber space and its willingness to confront and get rid of
multi-national media companies.
China imposes tight control over information flowing around in the cyber
space, using fire walls to block out major discussion forums, news sources, and
blogs. Information from many private blogs has been cut off; many blog authors
have been arrested. It has become a norm that Chinese government constantly
infringes on people's right to speech, and to be informed. A movement to“defend
our private networks＂(and bypassing censorship) started in 2003. By connecting
to domestic or off-shore electronic media, private citizens have been able to
unshackle state-imposed blockade to exchange information and ideas with
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domestic/overseas counterparts and have their voice heard. Some organizations
offer“over the wall＂software to bypass the virtual fire walls Chinese authority
has set up to block some websites, such as Voice of America, Free Asia Radio
and BBD Chinese channel.
People's consciousness about securing the freedom of speech – the right
to express ideas, to be informed, to exercise check-and-balance – has gradually
emerged over the internet and from the bottom of the society. Such grassroots
forces are converging and flowing around in the fluid cyber space, challenging
and eroding the status quo monopolized by the party authority. With such
struggles between the private sphere and the officialdom, formerly concentrated
power at the top of the party-state echelon has begun to crumple, opening up the
space for a new series of political reforms.
To beef up the ideology and practice to govern in the era of new media,
and responding to people's call to uphold civil rights, Hu Jintao, then general
secretary of the CPC party arranged to have an on-line dialogue with netizens
on June 20 2008. He said,“The internet is an important channel to understand
what people think and to pool together people's wisdom.＂This was the very first
time that China's paramount leader had on-line communication with netizens.
There is also internet contribution to China's preeminent annual political
event – lianghui –“the two sessions＂or the two simultaneous meetings: the
National People's Congress (NPC; China's top legislature) and Chinese People's
Political Consultative Conference (CPPCC). Netizen's internet participation
during lianghui is called e-lianghui, a tradition started in the 2002 Xinhua Net
Development e-Forum. We look forward to seeing China giving wider latitude to
internet activities to uphold cyber freedom.

3. Rights of participation
“The right to participate in politics＂refers to the level of freedom at which
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citizens are involved in the operation of a nation. This right is commonly called
“political rights＂and“political freedom＂. The right to vote and be elected
are at the core of political rights, and important indicators to assess the level of
democracy in that society. According to China's Sate Report, also known as a
Universal Periodic Review (UPR) report, submitted to the UN Human Rights
Council (UNHRC), China has revised its election rules in 2010 for each area
to select a number of deputies at national and local levels based on the size of
population, and factoring in national development status in economic, political
and cultural aspects, as well as urban/rural demographic changes. In the latest
edition of the Organic Law of Village Committee revised in 2010, the election/
recall procedures of representatives, democratic management/oversight of the
entity have been better defined. Subsequently in 2011 and 2012, over two million
deputies at county and village levels were elected throughout the entire nation
encompassing all 31 provinces, autonomous regions and special metropolis.
Yet, Hong Kong, the territory under one-country two-system rules, sent
shock waves through the world with the images of its Occupy Central Movement,
also known as the Umbrella Protest, calling for direct populous vote to choose
Hong Kong's Chief Executive.
Ever since Hong Kong reverted to the Chinese rule in 1997, people of
the HKSAR (Hong Kong Special Administrative Region) have aspired to
select their own leader at the highest level. Citizens in the Hong Kong Special
Administrative Region have seen one after another top official, from Tung Cheehwa to CY Leung, exclusively anointed by Beijing, while the schedule of a
universal suffrage has been postponed from 2007 to 2012 and further to 2017
with a lots of uncertainty. Public opinions wonder about Beijing's sincerity to
hold direct populous elections. January 2013, Benny TAI Yiu Ting, an associate
professor of law at the University of Hong Kong, expressed concerns that,
without Hong Kong people's action, universal suffrage would never materialize.
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On January 16, in one of his regular contributions to the Chinese-language
Hong Kong Economic Journal, Tai called for actions in his article“Civil
disobedience, the most lethal of weapons＂, encouraging citizens and leaders
to occupy the Central, the political and business epicenter of Hong Kong, in
pre-announced protests to break the law in the spirit of civil disobedience. At
one point back in 2007 Beijing's Standing Committee of the National People's
Congress (SCNPC), the core of China's highest legislative body, had a plan to
have Hong Kong's Chief Executive elected by popular vote in 2017 – Hong Kong
citizens would enjoy“one man, one vote＂. But the current ballot design would
only allow the 1193 members of a pro-Beijing electoral college, also known as
“the election committee＂, to nominate the candidates on the ballots. Hong
Kong's pan-democratic organizations called this mechanism a charade to keep
out“undesirable＂candidates in Beijing's eye.
On March 27, 2013, the three leaders of the Occupy Central movement,
Tai Yiu-Ting, Daniel Chan, associate professor of sociology at the Chinese
University, and Reverend Chu Yiu-Ming of the Chai Wan Baptist Church,
issued a statement titled“Let love and peace occupy the Central＂indicating the
movement aimed to realize universal suffrage to elect the chief executive, and its
success would rely on an awakened citizenry.
January 1, 2014, two pro-democracy groups: Civil Human Rights Front and
the Alliance for True Democracy, appealed to Hong Kong people to show where
they stand on the issue of chief executive, called for a street rally to campaign for
true direct votes in 2017, and demanded the nomination committee not to screen
out candidates. Six months later on June 10, 2014 the State Council, China top
executive agency, issued a White Paper on the“Practice of the One-Country
Two-Systems Policy in the Hong Kong Special Administrative Region＂,
claiming China has full governance power over Hong Kong and that“Hong
Kong can enjoy a high level of autonomy as much as the central government
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allows＂. The paper also demands that the Hong Kong individuals governing
Hong Kong, including the chief executive, should above all be patriotic. Prodemocracy groups in Hong Kong considered such a requirement in violation of
the Basic Law and the 1984 Sino-British Joint Declaration – the bilateral treaty to
govern the transition of sovereignty in 1997 – in terms of the rights and freedom
stipulated. On June 11, 2014 people took to the street, urged by pro-democracy
groups, to protest against this white paper, calling it tantamount to China's
unilateral totalitarianism aiming to devastate Hong Kong's autonomous status.
The Public Opinion Program (POP) team at The University of Hong Kong
was commissioned to conduct the June 20-29 Civil Referendum for Hong Kong
citizens to choose among three proposals consistent with international norms
regarding constitutional reforms. There were 15 polling stations for in-person
walk-in voting from June 22-29. Electronic voting (on website or mobile apps)
started two days earlier from June 20, 2014.
Soon after the polls, over half a million people took to the street to advocate
for“true universal suffrage＂on July 1. Two months later on August 31, China's
National Peoples' Council passed a decision that was vehemently rejected by
Hong Kong grassroots groups as a“fake universal suffrage＂, triggering a
wave of student sit-ins in 25 schools on September 22, largest ever in Hong
Kong's history. Then in the morning of September 28, the three leaders of the
Occupy Central movement called people to action. Armed riot police charged
demonstrators with shields, pepper spray and batons, and wrestled down a string
of students and civilians to the ground. A total of 87 cartridges of tear gas were
launched, triggering widespread criticism and the protest scenes were beamed
throughout the world.
Two issues here. First: referendum is an important tool for people to
participate in politics and express their concerns. Beijing could have tried to
design a proper referendum system, and could have looked at the result in a
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more tolerant manner. Second: The protest set off debates over the freedom to
assembly in Hong Kong. Police of the special administrative region cited the
Public Order Ordinance which stipulated seven days' notice for any gathering
with over 30 people; and that organizers are not to proceed with the scheduled
activity until after receiving a formal“no objection notice＂.
United Nations Human Rights Council (UNHRC) -- also the office dedicated
to the monitoring of execution status of ICCPR covenant at each signatory
country – expressed concerns over police's handling of the protest, believing
the Ordinance may be“overly restrictive＂about the freedom of assembly. The
right of peaceful assembly has been enshrined in the Hong Kong Bill of Rights,
the Basic Law, and the ICCPR. Article 27 of the Basic Law says,“Hong Kong
residents shall have the freedom of…..assembly…＂ICCPR Article 21 stipulates
that“No restrictions may be placed on the exercise of this right other than those
imposed in conformity with the law and which are necessary in a democratic
society in the interests of national security or public safety, public order (ordre
public), the protection of public health or morals or the protection of the rights
and freedoms of others.＂ .

4. Political efficacy
The term“level of political efficacy＂refers to a citizen's belief that how
much he can be involved in policy making and how much he can influence
policy-making. On this subject, the author will talk about information
transparency (open access to government data) and the Shangfang (petition)
system in China.
4.1 Open access to government data
Open access to government information is a characteristic of an open
transparent government, and a hallmark of a democratic society ruled by law.
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Open access to government data contributes substantially to checking civil
servants actions, upholding citizen rights, facilitating socialist democratic
legal framework, and bolstering social stability and harmony.“Open access to
government data＂refers to government executive agencies (and organizations
legally delegated) conducting administrative tasks, follow a framework of
formats and procedures to proactively make government data available to the
general public, or to specific individuals/ groups upon request. In recent years,
Chinese government has begun to open up information access in certain aspects,
but the practical procedure and the framework still leave much to be desired.
In the past, access to government data is a privilege only available to
specific groups of people. With the ever-increasing call for open data access, and
for a“sunshine transparent＂government, access to data has nowadays become
an official obligation allowing the public to understand, engage in and provide
check-and-balance on government works. After all, people are the masters of
the nation. Legal frameworks to facilitate open access are being developed. The
2003 SARS (severe acute respiratory syndrome) epidemic was a crucial turning
point – it heralded in a new epoch of open access because the society felt an
intense and urgent need for a modern transparent government that safeguards
people's right to know about administrative measures and outcome. People have
grown to anticipate more open data readily available. Chinese authority has
begun to shift towards a“service oriented＂government, treating information
access as part of crisis management and public relations tasks. March 2004 the
Guideline for Building a Government by Law by the State Council indicated one
of its focal points was sufficient access to facilitate people's full right to know.
The Guideline stipulates, not only people have the right to look into open data,
but also administrative agencies are supposed to make it easy and convenient for
people to inquire and access. There are two aspects to this: during policy making
and legislation. When formulating policies, administrative agencies shall allow
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public access to (1) the options being considered, (2) policies eventually made,
and (3) their justifications. During legislation of laws, the competent authority
shall strive to put in place a framework to (1) expand public participation (2)
solicit inputs and (3) deliberate on options. On April 24, 2007, then premier Wen
Jiabao signed the No 492 State Council Order to promulgate Regulation of the
People s Republic of China on Open Government Information which became
effective on May 1, 2008. This Regulation laid down the clear objectives to allow
individuals, legal entities or organizations access to government information, to
improve transparency of government works, and to ensure administrative tasks
be carried out according to law. The existence of this Regulation signifies finetuned access channels to access government data and the legal framework behind
them. Governments at all levels are striving to fulfill this obligation, but it seems
many are still in the trial and error stage.
June of 2013, Beijing-based rights-activist lawyer Xie Yenyi submitted
an application to the Ministry of Public Security requesting disclosure of
information on methods used by Chinese authorities to conduct surveillance
on Chinese citizens, in particular in cyber space and over telephone. This was
actually part of the agency's 2013 open information report. But the agency
replied two months later in August with a check mark on a listed item“not a part
of government information＂on a standard-format letter.
Another lawyer was also stonewalled, but was more successful due to
his tenacity. According to the Chinese-language daily Beijing News, attorney
Wu Yusui requested information about the“whereabouts＂of fines Guangdong
province has collected for violation of official planned-parenthood programs. The
province's health department has numbers to show it collected close to 1.5 billion
RMB worth of fines in 2012. But the department refused to tell attorney Wu how
the money was collected or dispensed, insisting it was an“internal administrative
affair＂. Wu later filed a suit at a Guangzhou court that recently ruled against the
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Guangdong health department: the court orders the health officials to properly
respond within 15 days to Wu's original application for open access to such
information.
For decades, Chinese government has been criticized for being overly
secretive, maintaining a huge grey area of“state secret＂preventing people
from better understanding of the government and state. China's State Council
announced the 2014 Key Points in Open Government Information Work,
requiring officials to“elevate＂their recognition of this duty and to“ensure＂
people have access to government data. People's Daily also carried an article
listing the Key Points, and highlighting the following: officials at various regions
and departments are to keep in mind their duty to realize public's open access
to information, and to streamline the hierarchy for better division of work to
ensure all related tasks are fulfilled faithfully. Each provincial and ministerial
authority must report how much it has carried out the Key Points for the year-end
performance evaluation. The State Council would also conduct field inspection in
a timely manner to gauge the overall outcome. The Beijing News carried a report
about 2013 results submitted by 23 central government departments indicating
how much data was offered voluntarily, how much was given upon request. The
chart accompanying the article shows, for both categories, most data are related
to commerce: Ministry of Commerce announced 452,000 items of information,
while the National Bureau of Administration for Commerce and Industries
provided 4753 pieces of data upon request. This author shall keep an eye on the
progress of this open access program.
4.2 Shangfang (a.k.a. Xinfang; petitioning) system
Article 41 of China's constitution reads“Citizens of the People's Republic
of China have the right to criticize and make suggestions regarding any state
organ or functionary. Citizens have the right to make to relevant state organs
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complaints or charges against, or exposures of, any state organ or functionary for
violation of the law or dereliction of duty, but fabrication or distortion of facts
for purposes of libel or false incrimination is prohibited.＂Regarding this, China's
“Regulations on petition in letters or calls＂has clear definition about the nature
of the petition action, petitioner, and what could be petitioned. The term“Petition＂
refers to the action of citizens, legal entities, or organizations (represented by no
more than five people) using letters, phone calls or personal visits to inform a
government agency (at various levels or a related competent authority) to make
comments, suggestions or demands about affairs supposedly would have been
handled by an administrative agency. To deal with petitions, the State Council
(top administrative agency), governments at various level, the legislature, and
the Chinese People's Political Consultative Conference (CPPCC) all have its
respective in-house xinfang office. A petitioner may offer suggestions, expose
officials' misconduct, abuse of power, or violation of people's rights. He may also
make a criticism, lodge a complaint, expose an illegal behavior or report on any
action infringing on his own interest. Article 41 of the Xinfang Regulation says
“One must not retaliate against, suppress or threaten the petitioner, or restrict
the petitioner from making comments.＂Article 10 stipulates“the petition should
be made with the relevant administrative agency, or the agency one rank higher.＂
If not satisfied with the outcome, the petitioner may raise the issue to an authority
even higher by one rank. Therefore,“resorting to higher authorities＂is legal
within the law.
As there is no standard channel for xinfang, there is no way to regulate the
procedure. Incidents of thwarted petitioners are often heard. Many petitioners
got their cases thrown back to his home local government, the one causing the
original grievances, resulting in worse persecution against the petitioner. The
Xinfang Regulation may say petitioners have the right to seek justice with a
higher authority, but the local authority often perceive petitioners as a threat to
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local officials who would put petitioners under surveillance or even resort to
violence to discourage the petitioners. In 2012, the media disclosed the long-term
detention of thousands of petitioners in Majialo and Jioujinzhuang, two“black
(hideous) jails＂in Beijing. Black jails are unlicensed places to detain petitioners
against their free will under the pretense of other purposes. Some are operated
by organization affiliated with government agencies, some are owned by private
entities such as the Anyuanding Security Service.
March 2014, four lawyers visited a“brain-washing farm＂operated by a
government agriculture reclamation agency in Heilongjiang province to demand
the release of some citizens illegally detained. The lawyers were arrested and
tortured for“practicing a cult religion (Falun Gong) to endanger the society＂.
This incident garnered significant international spotlight on China's black
jails. According to foreign media, this black farm jail was shut down under the
pressure of international scrutiny. But unofficial statistics put the number of such
so-called“legal education centers＂at 449 in all 329 municipalities of 173 cities
in China. During the second half of 2013, at least 1044 Chinese citizens were
captured and sent to black jails around China.

5. Autonomy and self-determination of ethnic groups
The principle of“self-determination of ethnic groups＂was laid down in
the joint declaration -- the Atlantic Charter -- of the United States President
Roosevelt and British Prime Minister Churchill in 1941 that all people have the
freedom to determine their own political status, and to pursue social, economic
and cultural development without external coercion or intervention. This
principle was reiterated at the United Nations Charter proclaimed in January
1942 by 26 countries including China, Soviet Union, the United States and the
United Kingdom.
However, under the influence of Marxism-Leninism, China has had two
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different approaches in handling ethnic minority, related policies and practical
issues depending on whether the people are inside or outside China's territory.
Externally, it uses nationalist ideology to urge ethnic minorities to struggle
against imperialism/ colonialism, to gain ruling power under the idea of“selfdetermination＂. Internally, during the civil war era in the 1930s and 1940s, the
Communist Party in the name of revolution, cozied up with ethnic minorities,
abetting them to fight against the Nationalist Party regime. After the People's
Republic of China was found in 1949, to solidify its power base, the CPC again
tapped from Marxism-Leninism to advocate for self-determination, which
gradually evolved into the policy of setting aside“ethnic minority autonomous
regions＂, emphasizing equality and unity among different groups. To ensure
stability and continuity of the CPC regime, China no longer promotes the idea of
self-determination anymore.

19

“Ethnic minority autonomous regions＂is a unique and fundamental political
system that China practices. The term“national relations＂refers specifically
to handling the relationship between the majority ethnic Han people and ethnic
minority groups inside autonomous regions. Maintaining peaceful harmonious
national relations has been an essential task to Beijing. April 25 1956, Mao
Zedong gave a speech on“Ten major relations＂among which Point 6 was about
the friction between the Han majority and ethnic minorities.

20

On one hand,

Mao highlighted the need for Han people to support minorities; on the other
hand, Mao opposed Han chauvinism and regional nationalism/tribalism. He
said,“China is one nation with a large population consists of multiple ethnic
groups.＂

21

Based on experience and practices during the early years of the

PRC, Mao emphasized in his two major essays about ethnic issues --“Ten major
relations＂and“On handling internal friction among people＂– the importance of
“national unification, people unity, and cohesion among all ethnic groups＂and
that“we must improve the relationship between Han people and ethnic minority
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groups to solidify the unity among all people, to work together to build a great
socialist motherland.＂

22

About the same time, Zhou Enlai in 1957 published an

essay titled“On some issues in our nationalist policy＂saying,“Based on China's
nationalist developments in historic, economic and revolution aspects, we have
adopted the optimal policy of granting regional autonomy, rather than forming
one republic of ethnic groups. Therefore, the PRC is one single entity of multiple
23

ethic groups instead of a federated state, which is not an option.＂

After a time of ethnic identification, China now has 56 groups: a majority
of Han people, plus 55 minorities, including Mongolian, Tibetan, Uighur, Hui,
Zhuang peoples. Social and economic data for the five ethnic autonomous regions
show, out of China's total population of 1.376 billion, 99.29 million, or 7.7%, are
minorities living in autonomous regions. In terms of area, the five regions occupy
a total 4.349 million square kilometers, almost half of China's territory of 9.6
million square kilometers.
China's adopting ethnic autonomy policy rather than the alternative of selfdetermination was due to the fact that minority peoples are sparsely scattered in
vast areas with only tiny clusters of settlements. That is why self-determination
was not exercised. According to the State Council's White Paper on“China's
ethnic regional autonomy＂published in February 2005, as early as 1947, before
the PRC was founded, the Inner Mongolia had been a provincial-level region
for autonomy of the ethnic minority. After PRC was founded, the“Guideline
for implementing ethnic regional autonomy＂published in February 1952 set
forth rules for instituting such regions, administrative structure, and the scope of
autonomous rights. One after another such entity was thus created. In September
1965, Tibet became the fifth and the latest autonomous region established.
At China's very first National Peoples' Congress held in 1954, this idea
of ethnic autonomous regions was already enshrined in the Constitution. The
aspiration persisted despite several amendments to the constitution. The Ethnic
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Region Autonomy Law was enacted on May 31, 1984 at the second meeting of
the sixth slate of NPC, and implemented on October 1 of the same year. Later
in 2001, this piece of legislation was further revised in consideration of actual
progress of economic and social development in the regions to better delineate
the relations between the regions and the central government, and those among
various peoples within each region.
At the May 27, 2005 Central Ethnic Issues work meeting, Hu Jintao
proposed the“three no's policy＂: there is no question about ethnic autonomous
regions as a fundamental tool for the party to resolve ethnic issues; no wavering
from the decision to institute this core political system, and no curtailing this
major advantage as a policy of our socialist nation.＂

24

China puts the Ethnic

Region Autonomy Law at a level only one rank below the constitution, to
highlight its commitment to the system. In recent years, the emergence of
minority nationalism has manifested as social unrest related to East Turkestan
Xinjiang separatist campaign, and Tibet's independence movement. Confronted
with such challenges, China has begun to campaign for the unity of the Chinese
Nation, causing concerns Beijing intends to band together other minorities under
the Han majority flag to crack down on separatist activities in Xinjiang and Tibet.
There is still ample room for debate about merits of ethnic selfdetermination. When an ethnic minority aspires to become separate from the big
nation, which one of the following two desires is more important: Maintaining
integrity of the national territory? Or honoring the wish of the ethnic minority?
This author believes, in either scenario, the freedom of expression and personal
liberty should still prevail.
5.1 The Xinjiang issue
Among the numerous incidents of unrest in Xinjiang this year (2014), two
events stood out. One is the arrest and prosecution of Uyghur scholar Ilham
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Tohti, economics teacher at Beijing-based Minzu University of China, on
charges of separatism. He has engaged in ethnic minority studies and operated
the Uyghur-Chinese bilingual blog“Uyghur on-line＂. He is critical about
Beijing's Xinjiang policy, and has challenged authority's characterization of
“subversive incidents＂happening in Xinjiang. His blog posts claim Beijing has
kidnapped the entire Uyghur tribe in the name of counter-terrorism. He has also
appealed to Beijing to improve Uyghur human rights status, and to honor China's
Constitution and United Nations Human Rights Treaty, to uphold basic human
rights such as the freedom of expression, and to restore the freedom of Uyghur
writers and journalists who were charged simply for voicing their opinions.
Beijing attributed a number of bloodshed events in Xinjiang to terrorists. Ilham
Toti argued saying there are peaceful and violent protests, but the majority of
those were not instigated by terrorists or separatists.
Another 2014 tragedy was the July assassination of Jume Tahir, the iman
of China's largest Mosque at Keshi (an ancient town on the Silk Road). When
he was alive, he was a vocal and public supporter of Beijing's ethnic policy in
the turbulent Uyghur autonomous region. Jume Tahir was the deputy director of
Beijing-backed Xinjiang Islam Association, and was appointed the head iman
of the Id Kah landmark mosque built in the 15th century in Keshi city. Tienshan
web, a government sponsored website maintained, shortly after the day's morning
prayer, Jume Tahir was attacked outside the mosque. A local shop owner said this
crime was deliberate and targeted assassination, probably to revenge against the
iman for his long-term support of China's rule of Xinjiang.
In fact political atmosphere in Xinjiang has been tense. From April 27 to
30, 2014, Chinese president Xi Jinping and Yu Zhengsheng, chairman of the
Chinese People's Political Consultative Conference (CPPCC, analogous to an
advisory legislative upper house) visited Keshi and Urumqi, accompanied by
Zhang Chunxian, local party chief and Nur Bekri, local political leader. The
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scheduled trip included visits to villages, businesses, military troops, community
police outposts, mosques and military production & construction corps. During
the inspection trip, a powerful explosion broke out at a train station in Urumqi.
The media said over 50 people were injured, denoting a shroud of agitation and
disturbance this region is under.
According to PRC's fourth census since 1949, there are 19.25 million people
from 47 tribes living in the Uyghur Autonomous Region. Uyghur population
accounts for 43.35%, and Han people 43.02%. Besides Uyghur, there are 12
tribes having lived here for centuries: Han, Kazakhs, Mongos, Hui, Kyrgyz, Xibe,
Tajiks, Uzbeks, Manchus, Darwols, Tartars, and Russian Slavic people. These 13
tribes constitute the majority of Xinjiang population. There are 34 smaller tribes,
such as Sarta, Salir, Tibetan, Miao, Yi, Bouyei, and Korean peoples.
Central Asia and Xinjiang are located at the center of Eurasia continent, and
is called the“world island＂by Halford John Mackinder (1861-1947), geographer
and political scientist. Modern American geopolitical scientist Zlbigniew
Brzezinsk further remarked“whoever controls the center of Eurasia will control
the world.＂It goes without saying that the status of Xinjiang and the five central
Asian countries is of great significance in world politics. Central Asian countries,
keenly aware of the ethnic complexity of this region, are cautious but steadfast
in a common policy and principle of (1) opposing to extremist nationalism,
(2) forfeiting the argument of self-determination, and (3) adhering to historical
boundaries. Yet, tension could easily flare up amid the cross-border tribes in
Xinjiang and Central Asia; it takes only the slightest provocation from Panturkism or Pan-islamism to escalate into a war. The area near the XinjiangCentral Asia border is a volatile region.
Pan-Turkism is the product of modern extremist nationalism; also known
as the Big-Turkism in Chinese. In fact, that is a misnomer in Chinese, due to
confusion between the Turk (name of an ancient tribe) and Turkey (name of a
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modern state).

25

Since the fall of both East and West Turk Khan empires long

ago, pure-blood Turki tribes no longer exist. Some Western linguists studied
ancient Turki language, and conjectured past existence of Turki-speaking
tribes. Turk speaking people caught wind of it, and began to call themselves
Turki tribes. Though the term Pan-Turkism does not merit a place in academic
ethnology, in central Asia's long-term struggle against imperial Russia in the
late 19th century, the Tartar tribe called neighbors to unite under the flag of PanTurkism. This ideology spread to Turkey, and became synonymous to the crusade
to return to the past glory of the Ottoman Empire, and to call all the lands where
Turk-speaking people ever lived“the Turan＂, Turki's motherland. Whenever
some opportunists with ulterior motives begin to manipulate the idea behind the
slogan of Pan-Turkism, Xinjiang and central Asia are affected.
In contrast, Pan-Islamism is the notion to appeal to all Muslims, regardless
ethnic, tribal, or state affiliations, to unite under the Islam Koran, to form an
alliance of all Islam states. Such an idea is quite popular in the Muslim world.
Chinese scholars are of the opinion that, after the 911 incident of 2001,
American powers have entered Central Asia, tipping over the delicate balance
this region used to have with China and Russia. It is worth noting that some
East-Turki related unrest in Xinjiang actually can be traced back to Central Asia.
Since the dissolution of Soviet Union, pan-Islamism began to emerge in the
Middle East and Central Asia, leading to the three –isms in Xinjiang: nationalist
separatism, religious extremism, and international terrorism, each of them has
impacted Xinjiang to a certain extent.

26

Despite the complexity of Xinjiang

issues, this author believes the bottom lines of speech freedom and personal
liberty should be safeguarded.
5.2 The issue of Tibet
The issue of Tibet has been around for a long time in history. When China's
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Qing dynasty empire was on the verge of collapse when the revolution started
in China around 1911, the British abetted the Dalai Lama, religious leader, to
rebel against Han people, the ethnic majority from eastern China, within Tibetan
territory. In 1912, the Tibetan government in the name of Dalai started the
first wave of revolt to expel Han people; tension flared between Han Chinese
and Tibetans. During 1913-1914, the British supported Tibetan independence
movement, driving schism even deeper between Han and Tibet, and backed
Tibetan forces to attack neighboring territories of Xikang and Qinghai where
the newly-formed nationalist government barely controlled. From 1912 to
1951, Tibet enjoyed a de facto independence. When the PRC was founded in
1949, Tibetan launched a second wave of anti-Han movement. In 1950, PRC's
People's Liberation Army crossed the rivers to enter Tibet. The 14th Dalai Lama,
Tenzin Gyatso, then 15 years old, had to take charge of political and military
power ahead of schedule. In 1951, Chinese army entered Lhasa; the Dalia
Lama exiled to India seeking outside support. Shortly after, some remaining
Tibetan representatives and the PRC signed a treaty on“peaceful liberation
of Tibet＂, also known as“the 17-point agreement＂. From then on, China
resumed effective control of the region and declared the relationship between
central government and Tibetan leaders, as well as that between Han people and
Tibetans, were improving, and the PRC central government began to have a longterm tight grip on Tibet.
March 10, 1959, massive uprising erupted in Lhasa, the capital of Tibet,
due to long-term resentment and on rumors that PRC central government was
going to capture the Dalai Lama. Some Tibetan leaders declared independence
by trashing the 17-point agreement. This action was perceived as“treason＂in
the eye of the PRC central government. The Tibetan issue quickly escalated
into an international focus of attention. The rebellion was brutally suppressed
within two weeks under the massive military might of China who was keen
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on containing the riot lest it risk losing control of the territory. China's postincident review pointed the fingers at Tibetan elites who had been delegated by
the central authority to run a“Tibetans govern Tibetans＂regime but renegaded
on the Agreement. China no longer trusted Tibetans to rule Tibetans, and began
to send tens of thousands Han people to the area for government administrative
and“educational＂purposes. On September 9, 1965, the Tibetan Autonomous
Region was established after long and intensive deliberation.
After the 1959 uprising, over 100,000 Tibetan diasporas entered India and
formed the Tibetan Government in exile (TGE) under the leadership of the Dalai
Lama. The TGE had a representative office in New York of the United States
to advocate for the cause of Tibetan independence. The 14th Dalai Lama got the
1989 Nobel Peace Prize, indicating the presence of the Tibet issue in the global
consciousness.
The conflicts between Han and Tibetans peoples run particularly deep and
long. The vast difference in core values about life between Tibetan and Han
people has propelled Tibetans to seek self-rule, and to rebel against Chinese
masters. Lin Xiaoting, a scholar at the Stanford University Hoover Institute, drew
an analogy in the struggles between Palestinians and Israelis whose authority has
sent massive waves of Jews to new settlements where Palestinians have lived
for centuries, resulting in never-ending animosity. China's policy of systematic
injecting Han people into Tibet to“dilute＂the indigenous population has back
fired.

27

Tibetan people don't really care about comfort in this current life; rather,

they value the liberation in the afterlife through devout religious pursuit of
Tibetan Buddhist truth. Having failed to appreciate this cultural gap, Chinese
authority ruled and treated Tibetans from Han-chauvinist perspectives, causing
constant and irreparable ruptures between the Han majority and the Tibetan
minority.
China's policy in autonomous regions aims for development outcome
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measured with economic indicators. Besides military strategic purposes, the
2000-km Qinghai-Tibet railway completed in 2006 serves as a convenient
channel to infuse life and economic vitality into Tibet. Over the past decades,
China has lavished hundreds of billions RMB worth of investment, equivalent
to one sixth of the national expenditure, into developing Tibet. But such efforts
are perceived by local people as perpetuating economic exploitation of Tibetan
resources while at the same time causing environmental disasters in the pristine
plateau. The Han people rule Tibetans with distrust and even scorn. In the socalled autonomous region, the top political echelons are occupied by Han
deputies dispatched from the Chinese central government who is highly vigilant
of disruption in this region for historic reasons.
China leadership has a mentality of“economy and stability trump
everything else＂and a belief that helping minorities to develop regional economy
and improve life will bring stability in its reign. Such attitude probably is the
cause of Han-Tibetan long-term tension.

6. Conclusion
On March 10 2014, the 25th session of the United Nations Human Rights
Council in Geneva adopted China's second-round State Report, also known as
a Universal Periodic Review (UPR) report that constitutes an integral part of
the UNHRC framework established in June 2007 to regularly review how each
country fulfills its human rights obligations and commitments. Regardless of
economic status (developing or developed), every signatory nation shall go
through such a comprehensive review every four and a half years. China's second
UPR review started in October 2013 and resulted in 252 recommendations from
fellow states. China subsequently decided to take 204 (81%) of them under
advisement. This seems to indicate China's change of attitude towards embracing
constructive suggestions. This shift of attitude has been widely recognized.
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There is a new TV program whose evolution deserves close watch. Produced
by television station at Yinchuan city of the Ningxia Hui Autonomous Region,
“Questioning officials on TV＂started in October 2012 and has seen its TV
ratings break new records again and again. The program offers a platform for the
public to question officials on issues of high public concerns. Topics discussed
on this program encompass various challenges facing the local government, from
food safety, administrative services to traffic management. Officials from over 30
city executive departments have appeared on the show, 67 bureaucrats have been
disciplined for poor performance to improve accountability. There have been
124 subject matters raised so far on the show. The city's disciplinary inspection
& supervision office has a separate docket for each subject to keep track of the
progress. News media also routinely follow up to see if any corrective measure
is taken.

28

Yinchuan's“Questioning officials on TV＂has ushered in a new era

in China of social (public) check-and-balance of civil servant performance.
It remains to be seen as to how effective this approach works, or perhaps it is
merely a“variety show＂designed for public entertainment only.
This author has performed his observation from various perspectives:
freedom of speech, political rights to participate, government efficacy, autonomy
and self-determination of ethnic minorities while focusing on specific issues
or events such as the New Citizens' Movement, freedom of the press, internet
censorship, information transparency, the Shangfang (petition) system, Hong
Kong's Umbrella Movement, the affairs about Xinjiang and Tibet and so on.
Such a comprehensive observation helps us to peek into the diverse aspects
of political rights in China, and the progress over the past years. Though there are
still rooms for improvement in this observation, as least readers get some ideas
of the development of political rights in China.
(Translated by Charlene Huang; Reviewed by the Author)
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Judicial Human rights
Kung-Chung Liu*

Abstract
Human rights are a set of universal values, also the foundation of liberty,
peace and democracy, as well as common standards to gauge a society's status
of development and progress. Human rights and the concept about“the rule of
law＂are two sides of a coin. Protection of human rights, in particular judicial
rights, relies on establishing legal orders. The year of 2013 was the year that
China embarked on comprehensive development of human rights enterprise.
The campaign started with the announcement of the“Decisions on Deepening
Reforms in a Comprehensive Way＂at the 3rd Standing Committee Plenary
Session of Communist Party of China's 18th National Congress (CPCNC) held
in Beijing in late 2013. Regarding gradual improving the protection mechanism
for judicial rights, this Decisions paper spelled out a number of approaches: (1)
ensuring judicial independence in prosecuting and trying offenders in court, (2)
reforming the judicial system, (3) defining accountability of judges“en banc＂,
(4) minimizing chances of wrongful conviction, (5) formulating a mechanism
to pursue accountability. The following watch report will examine the outcome
of China's judicial reform efforts in 2014, analyze the status of judicial rights
in China, and make recommendations from four angles: (1) Law enforcement,
crime investigation, and extra-judicial systems, (2) court proceedings, (3)
lawyers' rights to practice law, and (4) high-profile cases.
Key words: judicial rights, human rights protection, judicial reform, judicial
equity, judicial independence
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I. Introduction
1. Nature and significance of human rights
Enlightenment movement on human rights started in the Western world,
notably during the Age of Renaissance of the 15th-16th centuries in Europe.

1

Subsequently prominent scholars like John Locke (1632~1704) and Jean-Jacques
Rousseau (1712~1778) vigorously advocated the ideas of“right and freedom＂
and“jus natural (natural right)＂in the 17th -18th centuries.

2

Since the end of

World War II, those basic concepts have blossomed into wide-spread recognition
and consistent practice of human rights -- a universal standard of the international
society. Preamble of the 1945 United Nations Charter proclaimed“We the
peoples of the United Nations are determined to save successive generations
from the scourge of war, which twice in our lifetime have brought untold sorrow
to mankind, and to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and women and of nations
large and small…＂. Article 1 of the Charter lists“1.To maintain international
peace and security,…2. To develop friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples,…3. To
achieve international co-operation…＂as the founding objectives of the United
Nations.

3

Such pledges serve to prove that the international society after WWII

had become keenly aware of the importance to advance human rights.

2. China's observance of international human rights conventions
The massive casualty of WWII and the devastating impact on the
international society prompted the United National General Assembly at Paris
on December 10 1948 to adopt the resolution No 217 (A/RES/217) aiming to
uphold basic human rights, and to make the Declaration of Human Rights a
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common standard of achievement for all peoples and all nations, to the end that
every individual and every organ of society, keeping this Declaration constantly
in mind, shall strive by teaching and education to promote respect for these rights
and freedoms and by progressive measures, national and international, to secure
their universal and effective recognition and observance, both among the peoples
of Member States themselves and among the peoples of territories under their
jurisdiction.

4

Subsequently, for the purpose to achieve the goals of the Declaration, the
United Nations on December 16, 1996 further enacted Resolution No. 2200 in
two covenants: International Covenant on Civil and Political Rights (ICCPR)
and International Covenant on Economic, Social and Cultural Rights (ICESCR).
The two covenants and the Declaration together are called“International Bill of
Human Rights＂– considered by the international society as the most fundamental
codes on human rights, and statutory source of legal framework for human rights
protection around the world.

5

China ratified ICESCR in March 2001 which entails five areas – right to job,
right to gender equality, right to education, and right to health etc. – in economic,
social and cultural aspects. In June 2003 China submitted its first-ever State
Report that was adopted in 2005 after the review by the United Nations. Seven
years later, China submitted another State Report in 2010 listing China's general
situations, participation in international activities related to human rights, current
legal and institutional frameworks to protect and uphold human rights, and recent
achievements in economic, social and cultural aspects corresponding to articles
in ICESCR.

6

United Nations Committee on Economic, Social and Cultural

Rights (UN CESCR) in Geneva reviewed China's second State Report on the
implementation at domestic level in May 2014.
However, the term“judicial rights＂referred to in this watch report is
among the first-generation human rights. The cornerstone of judicial rights are
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set out in ICCPR – in Article 6 (death penalty), Article 7 (torture), Article 8
(slavery), Article 9 (arrest and detention), Article 10 (penitentiary system and
rehabilitation), Article 14 (Fair trial), and Article 15 (innocent until proven
otherwise; no crime without a law). However, China has yet to ratify ICCPR.

3. Review of State Report on Human rights
Review of State Reports on Human Rights (also known as the Universal
Periodic Review, UPR) is a working mechanism and process carried out by the
United Nations Human Right Council (UNHRC). The review looks at human
rights records of all UN Member States to ensure equal treatment for every
country when their human rights situations are assessed. The UPR is a Statedriven process, under the auspice of the UN Human Rights Council, providing
the opportunity for each (signatory) State to declare what actions they have taken
to improve the human rights situations in their countries and to fulfil their human
rights obligations. Every UN member state, developing or developed -- will be
reviewed on every four and a half years (instead of four) by the UPR Working
Group composed of 47 Council members.

7

China underwent its first UPR review in the fourth session of the first
UPR cycle (2008~2011) conducted in 2009, and got the report adopted, after
negotiation, by the Working Group on February 11, 2009.

8

China's second UPR

review started in October 2013 and resulted in 252 recommendations from fellow
states. China subsequently decided to take 204 of them under the advisement
in over 20 areas such as poverty reduction, education and judicial reform.
At a UNHRC meeting in Geneva in March 2014, most participating states
urged China to continue to promote and advance human rights according to its
domestic situations. Eventually, China's second cycle State Report was adopted
by UNHRC.

9

The 48 recommendations that China did not acknowledge include setting up
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a national human rights institution according to the Paris Principles, disclosing
data about death penalties imposed and executed, and abolishing the death
penalty, as well as ratifying four treaties: (1) ICCPR, (2) the Optional Protocol to
the UN Convention against Torture, (3) the International Criminal Court Rome
Statute, and (4) the Agreement on the Privileges and Immunities of the Court.

10

China may have passed the second cycle UPR review, but there is still plenty of
room for improvement in terms of human rights protection.

4. Judicial rights indicators used in this report
This 2014 watch report, as in the 2013 edition, will explore China's judicial
rights in four areas: (1) Law enforcement and crime investigation, (2) court
proceedings, (3) rights to practice law for lawyers, and (4) high-profile cases. An
objective evaluation about China's progress in judicial rights progress is offered
in the end.

II. Status of judicial rights in China
1. Law enforcement, crime investigation and extrajudicial
process
1.1 Urban Administrative and Law Enforcement (UALEB, a.k.a.
Chengguan)
China started the Chengguan system in 1997, essentially consolidating
all governance arms of a city under the auspice of one agency, called Urban
Administrative and Law Enforcement Bureau (UALEB, nicknamed Chengguan
in Chinese language), for tasks that require on-site enforcement in areas like
landscape and sanitation, environmental protection, waterbody, construction
sites, parks and greenery, municipal affairs, urban planning, tourism, industrial
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and commercial activities, water conservation, public utility, parking, traffic
control, food safety

11

and so on.

The job of a UALEB officer (also known as a Chengguan) is to enforce
the law, particularly in keeping up the appearance of the city and maintaining
public orders, thus highly relevant to local residents in their everyday life. Here
are some prominent incidents reported in the media during 2014. (1)“Passerby
killed by Chengguan in market brawl＂:

12

In Fuzhou city an old-aged passer-by,

trying to break up an altercation between two Chengguan officers and a vendor in
the market, was pursued and killed by the Chengguan. (2)“Mass protest against
Chengguan brutality＂:

13

In Wenzhou city, a man, taking cellphone picture

of a Chengguan officer menacing an old-lady at her street stall, was battered
unconscious. Thousands took to the street to protest. A Chengguan vehicle was
smashed. Police used tear gas to disperse the angry mob. Many were arrested. (3)
“Scuffle after Chengguan's stealth house demolition＂:

14

In Guangxi province,

over 40 officials (from Chengguan and the land resources authority), equipped
with batons and stun rods, entered a village at dawn to tear down designated
houses by force before residents were up. Villagers arrived on scene and clashed
with Chengguan officers. The melee resulted in injuries of various degrees
sustained by over ten villagers. These incidents show why and how citizens
harbor resentment and indignation against Chengguan's customary abuse of
power. Little surprise they rank the least popular public officials in an academic
study.

15

While civilians are harmed, Chengguan officers also risk personal safety in
the line of duty day in and day out.

16

A scuffle over land appropriation dispute

in Jilin province led to mass casualties -- many Chengguan officers were injured,
and one team leader died.
In view of frequent skirmishes between Chengguan officers and citizens,
Chinese authorities have embarked on reforming legal frameworks and fine-
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tuning enforcement techniques. For example, Article 5 of Sichuan Province's
Chengguan Guidelines stipulates,“When imposing the relatively concentrated
administrative penalty power, one should strive to follow the principles of being
legal, reasonable, fair and transparent to simultaneously｀enforce and serve',
｀punish and educate＇,｀manage and mitigate＇to ensure enforcement in a
rigorous, legal and civilized manner.＂

17

Meanwhile, Zhejiang Province has also revved up its trainings for new
recruits in 2014 aiming to cultivate Chengguan teams that are well-disciplined,
knowledgeable, and competent with a positive image.

18

Moreover, Henan

Province has launched a legal-aid service to check and balance the abuse of
Chengguan; with injection of legal expertise, this service office has been able to
nudge the Chengguan to toe the line in their enforcement practices in a fair, open
and honest manner.
As Chengguan duties revolve around people's everyday life, conflicts
come with the territory. Chinese authorities acknowledge the existence of such
discords, and appreciate the fact that city governance is essentially a social
systems science that does not offer simple answers to achieve reforms overnight.
Cities under provincial levels have formulated and implemented measures to
improve skill and result of Chengguan enforcement tasks.

19

In summary, there have been efforts in 2014 among related authorities to
build a consolidated platform with a chain of command for case management in
order to determine the scope, procedure and workflow of an enforcement task.
This platform also has a built-in mechanism to monitor Chengguan's enforcement
behavior and evaluating the propriety. Contrary to the sole focus on enforcement
in the past, authorities have begun to promote public awareness of laws and
regulations, to enhance citizens' understanding of the enforcement framework.
This new initiative helps Chengguan to do their job right, and also minimize the
chance of clashes.
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1.2 Compulsory measures
The term“compulsory measures＂refers to methods employed by Chinese
authorities to restrict of deprive personal liberty of a crime suspect or defendant
to ensure the progress of criminal procedures. In fact, most of the coercive
power lies in the hands of investigation agencies, in particular public security
authorities. There are five compulsory measures -- summon, bail pending trial,
residential surveillance, arrest and custody – according to Chapter 6 of Volume
One“general provisions＂in China's criminal procedure law. Public security
agencies, law enforcement (prosecution and police) and the court all have
discretion on whether and what measures to take against a crime suspect or
defendant.
In practice, over 80% of custody-pending-trial cases contravene with
the spirit of International Covenant on Civil and Political Rights (ICCPR)
Article 9.

20

In addition, there is no judicial review to check and balance public

security authorities' decision and execution of custody up to 37 days (during
which personal liberty is deprived),

21

or bail pending trial up to 12 months

or residential surveillance up to six months (during which personal liberty is
restricted).

22

There is a lack of actual constraint on such practices. The legality

of any arrest or custody is never subject to review after the fact. A detainee's right
to legal representation is often compromised.
Criminal procedures serve dual purposes: penalize crimes and protecting
human rights. Compulsory measures, if abused or misused, will definitely violate
personal liberty or other rights. Therefore, imposition of compulsory measures
requires necessary and reasonable constraints on the part of enforcer.

23

It is

imperative that public security authority be restricted and follow-up legal relief
avenues be provided. China's legal framework to keep compulsory measures in
check has yet to be improved.
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1.3 Labor re-education, community rehabilitation and education in
detention
China's labor re-education programs started in the 1950s. It has been
chastised for lack of transparency and legitimacy, not to mention being unconstitutional. In 2012, Tang Hui, a mother from Hunan province was sentenced
to 18-months of labor re-education by public security authority under the
pretense of“disturbing social orders＂for taking her grievances (about her young
daughter sexually assaulted) to a higher authority beyond local officials. The
decision sparked widespread criticism in the media and on the internet. The
authority had to rescind that verdict. Meanwhile public's call has become louder
to abolish the labor re-education system.

24

Finally on December 28 of 2013, the sixth meeting of the standing
committee of the 12th National People's Congress (NPC, China's top legislative
body) passed the“Decision to abolish regulations governing labor re-education＂
which became effective on the day it was promulgated. The half-century-old
program finally came to an end.

25

Community rehabilitation is an important penal measure without bodily
constraint, putting individuals under watch, probation, on bail in the community
outside the prison. It is a special national institution, assisted by civil groups and
volunteers, aiming to correct the mental state and shady behavior of the convict
within the predicated time for the offender's smooth journey back to the society.
In 2003, trial runs were launched in six places including Beijing, Shanghai and
Jiangsu province. In 2005 more provinces adopted the pilot program. In 2009
this was implemented nationwide.
Rehabilitation

27

26

In 2012 Regulations Governing Community

was formulated in a cross-agency venture among the nation's

top-level court, prosecution, public security and judicial authorities, spelling out
relevant frameworks, procedures, measures and legal supervision. Statistics show
a cumulated 2.1 million individuals going through program since 2003. Currently
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there are over 730,000 individuals under community rehab with an average
recidivism rate of less than 0.2%.

28

On another front,“education in detention＂is an administrative coercive
measure based on the Rules for Detention Education of Sex Workers and
Clients

29

restricting the personal liberty of someone involved in prostitution,

while at the same time imposing compulsory education and/or labor on that
person for a period over six months and under two years. This is the only
remaining extra-judicial measure exercised by public security authorities to
restrict personal liberty without a court trial.
In fact, there had been two recommendations by Chinese scholars before
labor re-education programs were abolished for violating human rights – one is
legalization/legislation, namely, enacting laws with explicit stipulations about
restricting personal liberty; the other is due process, meaning the decision to
impose constraint has to be made by the judiciary with due process.

30

Education in detention severely violates a person's civil rights in
contravention of the principle of the rule of law.

31

Related investigation, decision

and execution are all administrative measures carried out by public security
authorities without any judicial involvement. In 2014 Huang Haibo, a Chinese
actor, was put under six months' education in detention for soliciting prostitute.
The news somehow triggered widespread discussion about this program, in
particular how unfair it could be in the hands of different authorities working
on different philosophies, or how easily it may breed corruption for such a
power functioning inside a closed system (without checks and balances).

32

In

April 2014, over 40 legal scholars and lawyers filed a petition to the standing
committee of the 12th NPC (NPCSC) calling for abolishing education in
detention programs.

33

1.4 Summary
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Observations on law enforcement and extra-judicial measures in China can
be summarized in three aspects. (1) Chengguan: The authorities have realized
the problems with Chengguan and began to look for ways to minimize conflicts.
Setting up standard operating procedures for Chengguan officials to follow,
elevating the training and discipline of Chengguan, promoting public awareness
about related regulations and beefing up public legal literacy are ways adopted
to reduce animosity between Chengguan and the general public. (2) Compulsory
measures: all the five measures stipulated in the criminal procedure law impose
excessive restriction on personal liberty without proper check and balance, nor
legal avenues for relief. This is a serious oversight in the law which needs to
be amended to facilitate“sound＂compulsory measures and to buttress citizens'
constitutional rights. (3) Labor re-education programs. Though the practice was
declared to be on the way out as of the end of 2013, related legal framework
should be brought in line with the constitution to achieve constitutional vision
and values in pursuit of human rights protection. Education in detention is still
imposed by public security forces without any judicial review, raising doubts
about human rights infringement. It remains to be seen if China's State Council,
the highest executive agency, will respond to criticism from all spheres by taking
corrective actions.

2. Judicial Proceeding
As early as 1954, the People's Republic of China laid down the foundation
of its judicial system with the promulgation of the Constitution, the Organization
Law of the People's Court, and the Organization Law of People's Procuratorate to
govern the composition and functions of the judiciary, including the frameworks
for trials en banc, legal representation of the accused, open (public) trials, citizen
jury, legal supervision, and mediation to resolve disputes.

34

After five decades, murky exercise of judicial discretion and official
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malfeasance are still rampant due to the existence of econosocial imbalance,
disparate competency of judicial officials and local protectionism
[parochialism].

35

Of late, the judiciary is proactively pushing for standardized

judicial practices with sentencing guidelines, adjudicating based on precedents
[a common law principle], case management rules and so on. The commitment
culminated in the“Decisions on Major Tasks for advancing the Rule of Law in
China＂passed at the 4th Plenum of the 18th CPCNC. The document proclaimed
China's determination to pursue the rule of law, aspiring to achieve modern
government and governance through scientific legislation, strict enforcement, a
fair justice system and a law-abiding citizenry.
There are efforts in various fronts. In terms of judicial reform, the highest
court will set up circuit courts, and to cross-jurisdiction courts and procuratorates,
to try multi-jurisdiction cases and minimize undue local intervention.

36

The

high-profile Hebei case -- involving Nie Shubin for allegedly rape and murder
-- serves to demonstrate Beijing leadership's commitment. Upon request of the
Hebei province high court, this case was referred to Shandong province high
court for an off-site (outside the original jurisdiction) review to be conducted in
a transparent and fair manner.

37

Meanwhile, the highest court is in the process of

revamping the quality of court personnel, ensuring the accountability of the chief
judge, delineating a judge's power and responsibility, and eventually demanding
every court decision be signed and justified by the presiding chief judge. A
selection and disciplinary panel for judges/prosecutors was formed in Shanghai
City on December 13, 2014 to uphold a meritocracy judiciary. There is a
nationwide endeavor to scrutinize judicial practices.

38

The following sessions of

this 2014 watch report on judicial rights concentrate on China's progress towards
fair and open trials.
2.1 Judicial independence
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One caveat: the reform to achieve judicial independence in China is still
severely under the constraint of the party-state doctrine, a circumstance very
different from the Western idea of separation of powers.
At the end of the third standing committee meeting of the 18th CPCNC,
the CPC party vowed to facilitate an independent and fair judiciary, freeing the
courts from influences of local politics and the court's administrative hierarchy.
To reduce local intervention, and to ensure homogeneous enforcement of national
laws across the vast territory, a unified [centralized] platform is being put in
place to streamline the management of personnel, finance and property at courts
and procuratorates; and some possibilities to separate judicial jurisdictions from
administrative ones are being explored.
To reduce undue influence on courts from local administrative hierarchy,
measures taken include: (1) reforming the adjudication committee and defining
accountability scope of the chief judge or the en-banc panel; (2) formulating
responsibilities of courts at various levels to delineate the superior-subordinate
relationship; (3) setting up an infrastructure to define job-specific qualifications
of judicial personnel – including judges, prosecutors and bailiffs – in terms of
their recruitment, duty rotation, and selection/promotion criteria to safeguard
their rights to practice law.

39

To achieve judicial independence, it is paramount for a court/procuratorate
to fully exercise their law-endowed power. For a long time, the local
administrative authority has had actual influence on whom to hire or fire in the
court, and what and how much money to spend on court operations. As a result,
not all court decisions have been impartial. In the current wave of reforms
to boost judicial independence, a specialized committee in the judiciary is
entrusted with the decisions involving the appointment, discharge, promotion and
discipline of a judge/prosecutor. Standing committee of the CPCNP used to have
the rights to do so. Their endorsement of judicial appointment/dismissal will only
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be a nominal procedure to safeguard judicial independence.
On June 6, 2014, the pilot team to lead the thrust of CPC judicial reform
made public a couple of documents detailing the upcoming initiatives in
Shanghai city and five provinces – Guangdong, Jilin, Hubei, Hainan and Qinghai
– to implement programs to improve personnel management, accountability,
job security, and unified/centralized management in the judiciary of personnel,
finance, and property.

40

Specifically, Shanghai city court will set up a mechanism to streamline
adjudication power: the judge presiding at the trial shall be the one making the
ruling, and signing for the release of it. This procedure aims to assign welldefined accountability of court personnel whose management is undergoing
a major overhaul. In Shanghai the target ratio of judges, court aids and
administrators is set at 33%, 52% and 15%. This way, judges can dedicate
themselves to adjudication exclusively without distraction from non-trial matters.
Judges will be selected -- based on merits -- from in-house promotion track, or
open recruited from outside legal professionals.

41

The judicial reform plan of

Guangdong province was approved in November by the CPC Central Political
and Legal Affairs Commission. The plan aims to endow the adjudicating power
to either chief judges or en-banc panels. To ensure their job security, no one shall
be allowed to – or under a pretense of some sorts -- discharge or remove a judge
or prosecutor unless for a statutory violation and through a due process. There
will be committees in charge of appointment and disciplinary actions of judges/
prosecutors. The pool to select judges/prosecutors will be expanded: in principle,
judges/prosecutors at a higher-level court would be selected from those at a
lower-level court. Qualified lawyers, law scholars, and legal practitioners could
also be considered for the job.

42

With such refined approaches to beef up judicial manpower, there is also a
measure to minimize undue influence. On November 1, 2014 the administrative
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procedure law was revised to ban any administrative agency, or anyone working
there, to intervene or keep the court from taking on cases of administrative
litigation.

43

2.2 Fair trial
Ever since taking the presidency of the highest court, Zhou Qiang has
embarked on improving judicial transparency and rectifying miscarriage
of justice. Subsequently in August, the Central Political and Legal Affairs
Commission stipulated regulations to root out wrongful conviction with
guidelines to follow at critical junctures: investigation, prosecution and trial.
Specific ground rules are: (1) during investigation -- audio and video recording
throughout the entire interrogation process, submission of all evidence gathered
[not only the one against the defendant], exclusion of evidence required to be
excluded; (2) during the trial -- the court shall make the ruling based on scrutiny
of evidence, and abide by the principle of“innocent until proven guilty＂; (3)
when suspecting a wrongful conviction – identifying the case using stringent
criteria, identifying which agency is to initiate the corrective action and how,
setting up a mechanism for pursuing accountability.

44

Meanwhile, the court should respect lawyers' role and ensure they can fulfill
their duties to uncover the truth to facilitate a fair trial, such as reviewing court
materials, presenting evidence, defending the accused.
Yet coerced confession or mistaken identity still happens more often than
not. In July 2006, two children in Fujian province die of poisoning after a dinner
with their own and landlord's family. Fluoroacetic acid (the main ingredient of
rat poison) was found in the deceased and other members of the two families.
After investigation, the police decided it was Nien Bin, a neighbor with a grudge,
who deliberately spiked the food. Over the following eight years, Nien Bing
repeatedly appealed the case though he was sentenced to death four times. He
was eventually exonerated on August 22, 2014 by Fujian province high court.
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Chen Yuxi, a lawyer on the defense team, said,“an innocent individual was
behind bar for eight years. Eight years! He returned to a broken home. His
mother died. His sister is 38 and still unmarried. That shows China's judiciary
has some serious problems. But those people who beat the false confession out
of him, who pointed a wrong finger at him, who wrongfully accused him, and
who sentenced him to death at the first- and second- instance courts… they
all got away with such colossal mistakes!….the false confession must have
been extracted with force……false confession and false evidence! Whoever
committed such a horrendous mistake should be held accountable!＂

45

In another case, justice finally arrived after almost two decades. Back in
April 1996, a woman was found raped and killed in a public toilet at a textile
factory in Huhehaote of Inner Mongolia. Huugjilt, a teenage worker at the same
factory, was accused of the crime. He was sentenced to death and executed only
61 days after the incident. His parents filed petitions.

46

The Inner Mongolia High

Court initiated a retrial in November of 2014 with a new slate of en-banc panel.
December 15, the court announced that, the lower court's convicting the teenager
of murder and hooligan in 1996 was based on“unclear facts and insufficient
evidence.＂The new ruling found Huugjilt not guilty and reversed the previous
decisions of the district and high courts.

47

During 2013, there were multiple old cases re-opened and several exconvicts exonerated, including (1) a Zhejiang-province case involving a unclenephew duo surnamed Zhang wrongly convicted for rape and murder,

48

(2)

a Fujian-province case in which Wu Changlung served 12 years after a death
penalty commuted to a life imprisonment for alleged involvement in an
explosion,

49

(3) a Henan-province case reversed for lack of evidence against

Li Huailiang for raping a teenage girl,

50

and (4) a two-decade-old case finally

cracked with new fingerprint evidence in Xiaoshang of Zhejiang province after
the five wrongly-convicted youths served 17 years in prison.
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The above cases re-opened in 2013 plus two new exonerations in 2014 are
an indication that China is now committed to re-examining possible travesty of
justice in the past. To minimize the chances of wrongful conviction in the future,
China's highest court has issued directives

52

,

53

demanding (1) strict compliance

with the standards of legal proof/certificate, (2) formulate rigorous procedure to
verify evidence, and (3) allowing defense lawyers to fully exercise their duties
at trials – in the hope to minimize the chance of any wrongful conviction and
maximize the accuracy of the court decision.
2.3 Judicial transparency
In May 2014, The Information Office of the State Council, or China's
Cabinet, issued a white paper on Progress in China's Human Rights in 2013,
saying“The Supreme People's Court issued the Several Opinions on Advancing
the Building of Three Major Platforms of Judicial Openness and the Regulations
for the People's Courts to Make Public the Judgment Documents on the Internet,
to raise transparency levels of trial procedures, judicial papers and adjudication
enforcement, and to enhance public understanding of judicial decisions. The
China Court's Live Trial website has been set up, on which people's courts at
all levels have so far live-broadcast 45,000 court trials. Microblog live-cast
of maverick politician Bo Xilai's trial at a Jinan court beamed around China
receiving extensive and positive attention.“
A guideline was passed in 2013 by the highest court to launch the website
“Judicial Opinions of China＂

54

on January 1, 2014. Citizens can make queries

about civil, criminal, administrative, intellectual property rights, compensation
and enforcement cases. Several courts, including those in Chongqing,
Jiangsu

56

and Shaanxi,

57

55

offer inquiries into court proceedings such as court

date, case status, trial documents, as well as templates for download for certain
documents. Such open access serves to enlighten the populace to be better aware
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of court operations, status of litigations, and the court decisions.
In addition, to deliver on the promise of the 18th CPCNC meeting about
improving judicial transparency, and in collaboration of the three platforms
mentioned above, China Court's Live Trial

58

website was officially launched at

the end of 2013. Anyone in China can watch live-cast of trials in Chinese courts.
2.4 Legal aid
To fulfill a vision to assist litigants in needs, Shaanxi province high
court formulated the (provisional) Act for Implementing Legal Aid System to
regulate the legal-aid work flow facilitating actual practices in the court while
upholding lawful rights of all parties involved. After an extensive survey around
the province, the Shaanxi Regulations Governing the Implementation of Legal
Aid System and launched the program on July 1, 2014.

59

The regulations spell

out the principles, competent authority, target clients, criteria for aids, as well
as procedures for application, review and service delivery. Such a framework
document provides helpful guidelines to efficiently roll out the program to the
entire province.

60

In Anhui province, a similar project began in June 2014. By the end of
September, four one-stop judicial service centers were under preparation. The
plan is to have one such service center in every municipality in 2015, and one
outpost office at every community in 2016 to complete a full-fledged legal
service network.

61

Point Number Five of the＂Decisions on Deepening Major Reforms in
a Comprehensive Way＂from the 18th CPCNC vowed to“build perfect legal
service systems; move forward with the construction of a public legal service
system covering urban and rural residents, strengthen legal services in the area
of the people's livelihood. Perfect legal aid systems, broaden the scope of aid,
complete judicial relief systems, guarantee that the popular masses obtain timely
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and effective legal assistance when they encounter problems or their rights are
harmed……Develop the legal services industry including lawyers, notaries
public, etc., comprehensively plan legal service resources in town and country,
and across regions, develop the foreign-oriented legal services sector. Complete
unified judicial testimony management systems.＂

62

It remains to be seen how

this vision pans out.
2.5 Death penalty
The Judicial Opinions of China website shows, from July 2, 2013 to October
23, 2014, there were a total of 165 court decisions on appeals on the death
penalty. Based on the year these decisions were made, 56 were in the year 2014;
103 in the year 2013; four in 2012, and two in 2011.

63

Regarding death penalty appeals, China's highest court issued a set of
guidelines for streamlining defense lawyer inputs regarding the death penalty
-- to ensure they fulfill their job defending capital-crime offenders. Under
the guidelines, lawyers retained to appeal a capital crime ruling are allowed
to review, transcribe, and make copies of court materials; to request face-toface exchanges of ideas [with the judge] and so on in court. The guidelines
are designed to safeguard the rights of the accused, and to ensure the appeal
proceedings are carried out in a comprehensive and rigorous manner.
On October 27, 2014, the 9th amendment bill to the Criminal Code was
reviewed by the NPCSC. One major point of the bill was to remove nine
offenses from the list of crimes punishable by death: smuggling of firearm and
ammunition, radioactive materials, and forged currency, making counterfeit
money, fraudulent fund-raising, running prostitution rings, forcing others into
prostitution, obstruction of military operation, and rumor mongering at war
time.

64

This revision bill also proposes to raise the bar for commuting a death
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penalty to probation in jail. The current Penal Code Article 50 stipulates“for
those without a deliberate offense during the first two years of a probation
commuted from a death penalty, life imprisonment could be granted instead; if
there is a worthwhile merit during the first two years, the term could be further
reduced to 25 years; if there is a deliberate offense which is verified to be true,
the death penalty would be carried out upon approval of the highest court.＂The
bill aims to revise that clause to“in the case of egregious and deliberate offense
during probation commuted from a death penalty, the capital punishment shall be
executed upon the approval of the highest court. If no execution is carried out,
the probation period will be re-assessed and reported to the highest court.＂

65

This 9th revision bill was posted on the web soliciting public comments. In one
month's time, from November 4 to December 3, 2014, there were 51362 pieces
of input.

66

2.6 Summary
Through the“Decisions on Major Tasks for advancing the Rule of Law in
China＂adopted at the 4th Plenum of the 18th CPCNC, the leadership proclaimed
its commitment to achieve the rule of law, and no one is above the law. No
organization or individual shall enjoy any privilege beyond what is prescribed in
the constitution and the law. Any behavior contravening them shall be pursued
according to law.

67

Meanwhile, the judiciary is undergoing a series of reforms,

in particular in the attempts to achieve judicial transparency and fair trials.
Compared to the past, citizens nowadays have easy access to court documents
and relevant information over the web. Court room proceedings of major cases
have been broadcast over the web, allowing stakeholders and the public to watch
in real time. Such transparency helps to bolster fairness of trials. Besides, quite
a number of wrongful convictions have been reversed in the past two years
thanks to the strict rule of evidence. This serves to show the court are paying
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more attention to the preponderance and admissibility of evidence to buttress
litigation rights of the parties. In the appeal against the death penalty, China's
highest court has issued new rules allowing the defense lawyer to participate in
the deliberation, and to make oral statements before the judges. This is a leap
forward in terms of bolstering the defendant's rights. Currently, the number of
crimes punishable by death has been reduced to 55, and further down to 46 if
the more recent 9th amendment bill to the Criminal Code is passed. It could be
concluded that, Chinese people's judicial rights are relatively better protected.
Chinese judiciary has taken various reform measures in the year 2014 to shore up
people's judicial rights.

3. Lawyers’ rights to practice law
Lawyers practicing in China obtain the license by taking and passing China's
national judicial exam after professional training. Though lawyers are separate
from the government judiciary system, their rights to practice law is essential to
safeguarding people's right to litigation and to a full-fledged rule of law. This is
re-asserted in the 2013 Judicial Reform Annual Report that a lawyer's right to
practice law should be fully respected and protected.

68

The following section

explores the three major obstacles facing lawyers in pursuit of judicial rights:
annual review for license renewal, bureaucracy red-tape and personal liberty.
3.1 Annual review
In China, every lawyer has to renew their license every year to stay in
practice, but only after getting cleared in the annual review by administration arm
of the judiciary, or the license would become void.

69

Every year in the months

of April and May, local judicial bureaus around China conduct annual review
of lawyers and the law firms. The results are announced starting in June. Many
human rights advocates lose their license due to failure to pass the review for
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involvement in sensitive cases. In fact it is against the principle of the rule of law
that someone can use annual review -- a measure with no legal base whatsoever -to deprive a lawyer of his livelihood.
In June 2014, Zhang Keke, a Hubei defense lawyer in a Falun Gong case,
failed the annual review. He attracted much spotlight with a hunger strike in front
of Wuhan City Bar Association. Subsequently, his colleagues staged a hundredlawyer hundred-day fast vigil to protest against judicial bureau's oppression on
this profession, calling for abolishment of the annual review.

70

3.2 Bureaucratic red-tape
Lawyers in China used to hit a snag when they tried to see the client in
detention, collect evidence, or review case documents. Such obstacles were
gradually removed after China's recent revision of the Criminal Procedure Law.

71

But other challenges remain in authenticating the evidence, cross examination
and defending the accused. Besides, there are regulatory restrictions hampering
the practice. Article 37 of China's Law on Lawyers

72

indicates, a lawyer must

not be held accountable for his oral statements in court in defense of the accused,
or on behalf of the client; except for those endangering national security,
maliciously defaming other people, or disturbing the order in the courtroom.
Such a restrictive immunity for court speeches obviously impedes and curbs a
lawyer's rights to practice law.

73

Respecting a lawyer's duty to exercise defense rights, and listening fully to
what he has to say are crucial to safeguarding judicial fairness and credibility.
That is why the third plenum of the 18th CPCNC has resolved to further improve
the mechanism protecting lawyers' rights to practice law, allowing them to defend
legal rights of private individuals and legal entities.

74

This is a welcome step

in the right direction to protect lawyers' right to practice law with more explicit
better-defined regulations.
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There have been some specific improvements at local jurisdiction level.
Starting in February 2014, Wenzhou City Judicial Bureau has been vigorously
helping lawyers to resolve their challenges in practicing law, pushing for
positive interaction mechanism between lawyers and public security authorities,
bolstering the exchange between the bar association and the city's police society,
securing lawyers' rights to visit the client in detention during investigation, and to
play a better role as the defense attorney. All these are achieved through sharing
resources and information.

75

Another example happened in the Pujiang county of

Zhejiang province. The prosecutor office, the court, the public security authority,
and the judicial bureau there worked together to develop a (pilot) collaborative
program for all stakeholders to manage criminal cases better, and to facilitate
communications in support of lawyers' needs to do the job right according to the
revised Criminal Procedure Law.
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Recently, China's highest procuratorate authority has issued a set of
guidance to ensure lawyers fully exercise the six rights to do the job: including
visiting the detained client, reviewing court document, and collecting evidence.
Starting from the time the case is referred to the procuratorate, defense lawyers
may review, transcribe, and copy related materials. An attorney [in a civil case]
is allowed to do the same upon prior consent of the procuratorate. Meanwhile
the procuratorate must watch against whoever obstructing lawyers' rights in
practicing law. The prosecution authority should look into and response within
ten days from receiving a lawyer's complaint or allegation about being snubbed
by civil servants from exercising his litigation rights.

77

3.3 Personal liberty
Numerous lawyers lost their personal liberty for daring to voice their dissent
and defend human rights. Just to name a few cases:
Activist-lawyer Kao Zhicheng has defended mine owners whose property
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had been confiscated, farmers whose lands were forcibly occupied, and
practitioners of Falun Gong (a religion of high visibility in China) who had been
persecuted. Kao himself also protested against government brutality to suppress
unrests. His license was revoked in August of 2006. In December of the same
year, Attorney Kao was sentenced to three years in prison, but commuted to a
five-year probation. Before the probation was up, he was taken in to serve out the
three-year jail term until August 7, 2014 when he was finally released. But he was
still under house arrest in Urumqi, capital of Xinjiang, and under surveillance by
the authority without any way to communicate with the outside world.
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In February 2014, attorney Chang Boyang was retained to defend former
student movement leaders Chen Wei, and Mr and Mrs Yu Shiwen who publicly
paid homage to Zhao Ziyang, a former Chinese leader purged after the
Tiananmen Square incident for sympathy towards student movements. Attorney
Chang was arrested on“suspicion of disturbing public orders with unlawful
assembly“, a criminal offense, after seeing his clients at the detention center.
After a six-month detention, Chang himself was finally out on November 29 on
bail pending trial.
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In March 2014, public security authority in Heilongjiang province arrested
four lawyers -- Tang Jitien, Jiang Tienyong, Wang Cheng and Zhang Junjie -for“endangering the society with cult activity＂and detained them for 15 days.
Other lawyers in support of their causes tried to see them in custody were refused
and intimidated.
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In June, Pu Zhiqiang, a scholar and rights activist, was arrested for holding
a conference in memory of the 1989 Tiananmen Square incident in collaboration
with families of victims calling for a probe into the truth, and for“resolving the
pending issues in a reasonable way＂. Attorney Pu was confined at Beijing's
First Detention Center on the criminal charge of“provoking dispute and inciting
unrest＂.
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On December 11, Zhang Keke, a lawyer based in Hubei, after saying
“Our nation's constitution clearly and definitely ensure freedom of speech and
freedom of religion＂in the court defending the accused, was promptly arrested
by investigation police present at the court hearing. Attorney Zhang was detained
for several hours.
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The above incidents serve to demonstrate that, Chinese lawyers' rights to
practice law and their personal liberty are still blatantly violated.

3.4 Summary
According to the“Chinese lawyers social responsibility report＂published
for the first time in 2014 by the national bar association, there were over 23,000
lawyers having served as consultants for various agencies of the government.
Over the past three years, there were 510,000 counts of consultations, over
87,000 legal opinions and over 17,000 studies on important events carried out by
lawyers. Such injection of legal expertise has contributed substantially to nudge
government policy-making toward a more scientific, democratic and lawful
manner.
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During the year of 2013, Chinese lawyers handled over 470,000

cases of criminal defense nationwide. This service magnitude was instrumental
to buttressing clients' legal rights, ensuring correct application of the law, and
fulfilling social fairness and justice.

84

As described above, lawyers play a crucial role in realizing people's judicial
rights, especially during litigation when the parties rely on lawyers' expertise to
stand up for them to defend their rights. Without removing hindrance to lawyers'
practicing law, or protecting lawyers' personal liberty, there is little hope for
anyone seeking justice in the court of law. Therefore, prosecution authority's
2014 new directives could be considered a welcome move towards ensuring
lawyers' rights to practice law, including visiting detained clients, review
court materials and collect evidence. It remains to be seen if such directives
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are faithfully observed in individual cases. China's using annual review as a
condition for license renewal has long been criticized as a violation to lawyers'
right to a job. Something should be done to rectify it.

4. High profile cases
4.1 Zhou Yongkang
Zhou Yongkang, former secretary of the CPC central committee for
political and legal affairs, was put under investigation by CPC's disciplinary arm
for suspicion of corruption, citing CPC party charter and party guidelines for
investigation . Zhou was charged for abusing his power as China's security czar
taking bribes of a total amount exceeding NT$500 billion (~US$17 billion). He
is the highest ranking official ever charged for corruption since the PRC regime
was founded in 1949.
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Many legal experts believe the probe against Zhou marks a milestone in
China's judicial reform endeavor as the nation's judicial system suffered a severe
setback during the decade when Zhou was at the helm of the security force. He
Bing, deputy dean of law school at China University of Political Science and
Law (CUPL) says,“the Zhou Yongkang case reveals two major problems: one
is corruption, the other is the serious harm to the rule of law in China. So far
only the corruption issues are exposed, but he has done much more damage to
China's pursuit of a rule-of-law institution with socialistic characteristics.｀One
may surmise, Zhou's decade-long leadership in legal and political affairs (public
security) actually caused China's judiciary system to deteriorate and be plagued
with numerous incidents of human rights abuse and high-handed oppression to
maintain stability'. As the security chief in CPC's central standing committee,
how could he not have known? This is a lesson. Officials handling political
and legal affairs must have the sense about the rule of law; need to have related
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experience.“
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On December 5, 2014, CPC politburo decided to purge Zhou from the
party after adopting a review report on Zhou's serious breaches and citing CPC
disciplinary rules. The politburo referred the allegation and evidence uncovered
to the judiciary for further scrutiny.
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Subsequently the Supreme People's

Prosecutorate – highest prosecutors' office – determined that Zhou was suspected
of taking bribes, abusing power and leaking state secrets. Specific sentence
suggestions are not available pending the formal prosecution paper.
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Generally speaking, corruption and greed are bound to inflict social costs
and compromise government efficacy, even jeopardize public welfare. In a broad
sense, anti-graft campaigns contribute to advancing human rights. Chinese people
suffer dire consequences in the hands of crooked officials; some people even
risk losing personal liberty and political rights. Social fairness and justice are
grossly undermined by corruption.
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Therefore China's anti-graft drive actually

serves to safeguard human rights: reverting the over-concentration of power,
raising the accountability of each office and position, ensuring the application of
due process, and indirectly guaranteeing judicial independence because judges
would and could exercise their best discretion in meting out the decision without
“administrative＂interference.
4.2 Xu Zhiyong
Xu Zhiyong is a rights-activist already discussed in the 2013 edition of this
report. Dedicated to advocacy of human rights for over a decade, Xu founded
China's New Citizen Movement in a series of campaigns advocating rational,
non-violent means to advance one's own rights for“liberty, justice and love＂.
The movement's emblem is the calligraphy handwriting of Dr Sun Yat-sen
[founder of the Republic of China] of the two-character Chinese term of“citizen＂
.
The Movement aims to transform China from a subject [submissive] society to a
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civil society with campaigns for equal access to education, citizen watch [check
and balance], and“casual meal gatherings＂of same-city citizens as well as top
officials' disclosure of true assets.
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On December 4, 2013, Xu was charged

with“disturbance of social order＂by people's procuratorate and tried at a
Beijing court on January 22, 2014 when more than 100 supporters were forcibly
removed.
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The first-instance court found Xu guilty of disturbing order at public

venues and sentenced him to four years in prison. On April 11, 2014, Beijing's
second-instance court handed down a final decision to uphold the guilty verdict
by dismissing Xu's appeal. The decision was final.
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Such rights advocacy movements may prove to be conducive to China's
judicial and political reforms. Yet to the party-state autocracy regime and those
in power, such social currents are perceived as a threat rather than support to
the regime. The authorities have taken a hostile view aiming to suppress such
activities, seeking to restrict the personal liberty and to minimize influence of
the advocates, or resorting to judicial proceedings to deter and penalize these
activists. Such blatant infringement on people's human rights will only hinder the
progress of judicial reform.
4.3 Cao Sunil
Equipped with an LLM degree from Beijing University, Ms Cao initiated a
“civil rights journey to Beijing＂in 2008 calling for inclusion of disadvantaged
groups in formulating“National Human Rights Action Plan＂with her collection
of a thousand case files. She was sentenced to labor re-education in the following
year. Cao was intercepted by police in September of 2013 at the Beijing airport
on her way to a United Nations human rights training camp in Geneva. She
went missing for almost one month before concerned parties learned about her
detention on suspicion of“illegal assembly＂.
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In October she was formally

arrested on the charge of“provoking disturbance＂.
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During the detention Cao became very ill but the authorities repeatedly
turned down the family's petition for a medical parole.

95

On February 19, 2014

Cao fell unconscious and was sent to a maximum security hospital ward for
emergency rescue. She died on March 14.
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After her death, attorney Wang Yu urged asked the authority for an
independent investigation into Cao's cause of death. Many citizens signed on a
petition demanding full disclosure of events from the time she was taken into
police custody in September 2013 to the time she died, and her cause of death.
The petition also calls for investigating for criminal liability of people involved
in Cao's persecution and death.
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Cao's ordeal highlighted the problems in the treatment of inmates in prison
or detention. Other than being deprived of personal liberty, inmates should still
enjoy rights set out in fundamental human rights papers. The right to health is
one of the basic human rights. The United Nations promulgated in 1957 the
Standard Minimum Rules for the Treatment of Prisoners spelling out specific
protection guidelines. Article 24 of the Standard stipulates that“The medical
officer shall see and examine every prisoner as soon as possible after admission
to the prison.＂A thorough examination like this serves as the baseline reference
for future treatments, also helps to identify pre-existing conditions.

98

In view of

Cao's unfortunate death in custody, China needs to enact laws to enhance human
rights of inmates/detainees to safeguard the universal values enshrined in China's
constitution.
4.4 Maoming citizens against PX factory
Starting March 30 2014, public sentiment has sizzled against the
construction of a PX (para-xylene, an important but toxic industrial chemical)
factory in Maoming of Guangdong province. The municipal government resorted
to all kinds of tricks forcing public servants and students to sign written consents
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to support the project, and not to participate in any activity against the plant. This
tactic backfired. Tens of thousands people took to the street against government's
approval of the project. Skirmishes between military police and local people
reportedly led to 15 deaths and 300 injuries. Actual casualty numbers are not
available because the authority has censored any mentioning of this event on the
web or media and kept removing photos and films showing police brutality as
soon as new ones were posted.
Freedom of speech is a human right enshrined in China's constitution.
Maoming city authority employed dubious tricks to coerce local residents to
support this project rather than voicing their dissent. This is already a blatant
violation of human rights.
Moreover, the authorities used force to suppress and disperse assemblies
of people who wished to convey their collective desire. This is not only an
infringement on citizen's personal liberty but also a breach of administrative due
process. The government should look into it and take corrective actions.
4.5 Ilham Tohti
This Ilham Tohti case has garnered widespread attention to minority
people's rights and freedom of speech in China. Ilham Tohti, a scholar at Minzu
University of China and a CPC member, started the Uyghur On-line forum to
advocate Uyghur rights in 2006. For years, he was under authority's constant
surveillance for making comments defending Uyghur's freedom of speech and
repeatedly taking issues with Beijing about oppressive rule in Xinjiang.
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The public security bureau at Urumqi, capital of Xinjiang, reported that
Ilham Tohti set up and used the Uyghur On-line website to recruit, entice and
manipulate some people to be administrators, correspondents, and analysts
seeking to incite unrest, spread separatist ideas and provoke hatred among
different ethnic groups to advocate for Xinjiang independence and secession.
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Based on such reports, he was charged with attempt of secession on July 30,
2014.
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The first instance court in Xinjiang found him guilty as charged on
September 23 and sentence him to life and deprived of all civil rights, and all
personal belongs confiscated.
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One week later, Ilham Tohti filed for an appeal

on October 1 and demanded an open trial. In China's judicial practice, most
criminal appeal cases would only get document review rather than an open
trial.
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On November 21, at the Xinjiang Uyghur Autonomous Region detention

center, the second instance ruling was announced to uphold the September
first-instance life-sentence decision. Ilham Tohti's request for an open trial was
never granted. His defense lawyer was not even properly informed to attend
the session; only two of Ilham Tohti relatives were present.
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The second-

instance court upheld the September 2014 decision and life sentence of the firstinstance.

105

In China's criminal procedure rules, the appeal court handling a criminal
case typically only do document reviews without court hearings. Such a
procedure may compromise the defendant's entitled benefit to be tried at a court
of different judicial ranks. The defendant does not get to exercise the rights to
defend oneself, to be present at court, to confront and cross-examine the witness/
evidence against him. The accused also miss the chance to exhaust all avenues to
urge the state to fulfill its obligation to treat the accused as innocent until found
guilty by considering evidence in favor of the defendant. The current judicial
process in China is detrimental to protecting a defendant's human rights.

III. Overall evaluation of judicial rights status in China
Based on a comprehensive review of media reports during 2014 about
judicial rights and relevant official documents in China, this author has analyzed
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these materials from four angles – (1) law enforcement, crime investigation and
extra-judicial process, (2) judicial proceeding, (3) lawyers' rights to practice law,
and (4) high-profile cases – regarding the progress of judicial rights in China
against 2013 edition of this report. Here is the conclusion.
Regarding the first topic, Chengguan enforcement techniques are getting the
attention they deserve. The authority has proposed a series of reform programs
to ensure justice be served and due process be followed during law enforcement.
Public awareness campaigns have been launched to minimize disputes.
In terms of compulsory measures, people's personal liberty is still at high
risk: The rate of detention pending trial is 80% in China's actual practice of
criminal justice, and the law allows public security officers highly liberal use of
compulsory measures putting people's personal liberty at risk without a proper
review before, during and after the detention, let alone a legal remedy. It is
imperative to overhaul relevant legal frameworks. Late last year, it was confirmed
that the five-decades-old labor re-education system is on the way out, to be
replaced by“community rehabilitation＂and“education in detention＂programs.
Community rehabilitation, an educational rather than punitive approach, has
shown positive results to a certain extent in China to see participants' right to
life secured and their personal rights respected.
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Generally speaking, the rights

of community rehab participants are protected by the legal framework, yet
education in detention flagrantly violates personal liberty rights.

107

Something

should be done about it.
In terms of judicial procedure, the fourth standing committee meeting of the
th

18 CPCNC held in 2014 has pledged to achieve the rule of law across the board
with corresponding reform programs slated for judicial independence, judicial
transparency and even legal aid -- all for the ultimate goal of elevating judicial
quality to achieve fairness and justice for the people. Ever since Zhou Qiang took
the helm of the highest court, he has actively promoted judicial transparency and
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rectified cases of miscarriage of justice. Quite a few people wrongly convicted
have been exonerated since 2013. There has been an initiative to rectify the longcriticized parochial tendency of intra-provincial judicial practices: namely interprovincial review of court rulings, an unprecedented approach.
The“Judicial Opinions of China＂website began full-fledged operation in
2014 offering convenient public access to court rulings. The China Court's Live
Trial website allows everyone to watch the court proceeding streaming over
the internet. The year 2014 marks significant progress in using technology to
improve judicial transparency.
In terms of legal aid, Point 5 of“Decisions on several important issues to
fully promote the rule of law＂-- declared in October 2014 at the fourth central
committee meeting of the 18th CPCNC -- aims to formulate a sound legal aid
system, to expand scope of coverage and to beef up judicial aid infrastructure to
ensure that people receive timely and effective support when facing legal issues
or when their rights are infringed on. One after another provincial courts have
begun to put legal aid systems in place.
Regarding lawyers' rights to practice law, not much progress is in sight to
abolish the annual license-renewal review despite incessant petitions and protests.
From time to time, people hear some rights activists fail the annual review and
get their license revoked. Besides, lawyers have experienced the yawning gaps
between what is achievable in real practice and what the regulations specifically
say; yet some cities are beginning to push new measures to alleviate those
obstacles to honor lawyers' rights to practice. Last but not least, from time to
time some lawyers find their personal liberty at risk for handling controversial
cases. Lawyers' rights to practice law are still not secured leaving an ample room
for improvement at least in the area of personal liberty.
(Translated by Charlene Huang; Reviewed by the Author)
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Economic and Environmental Human Rights
Dong-Hai Hsu*

Abstract
Mainland China is currently undergoing a period of economic
transformation, but several complex economic and environmental problems
derived from economic development are already assaulting its social stability.
The many economic human rights issues it is facing include underestimation
of wealth disparity, the slowing of inflation and appearance of deflation, the
slowing of minimum wage hikes, housing purchase restrictions causing housing
prices to fall, and foreign businesses' reaction against continued anti-monopoly
investigations against them. In environmental human rights, it is confronting
developmental dilemmas, including the need to step up amelioration of water
resource pollution; air pollution, which is as serious as always; soil pollution, the
prevention of which is an ascendant issue; and marine pollution, which has not
received enough attention.
Economic and environmental issues alike are connected to the government's
administration. On the economic side, this year mainland China adopted
strategies of structural adjustment and slowing of growth. This caused deflation
and falling housing prices. To create an environment of fair competition, antimonopoly laws were strictly enforced; however, foreign businesses reacted
against selective enforcement of these laws.
As for environmental human rights, although this year the central
government declared war against pollution, pledging an iron hand in pollution
control, because local governments will not give up chasing GDP in the short

*Dong-Hai Hsu, Assistant Professor, Department
of International Trade, Jinwen University of
Science and Technology.
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term and competent authorities don't take action, pollution has not decreased
significantly. Hence, mainland China must strengthen rule of law, implement
accountability systems, and make governments take responsibility for
transparency. Assessment indicators for officials must be transformed from
the“GDP-Only Doctrine＂to placing importance on the economy, people's
livelihoods, and happiness alike so that environmental human rights can be taken
up a notch.
Keywords: Economic human rights, environmental human rights, antimonopoly law

I. Preface
On December 11, 2014, mainland China concluded a central economic
work conference, the members of which declared that mainland China's economy
is now oriented toward evolving to a higher level of development with more
complex division of labor and more rational structures. Economic development
has entered a new normal and is shifting from high-speed growth to mediumhigh-speed growth. The emphases of economic development models are shifting
from speed and extensive growth to efficiency and intensive growth. The
economic structure is changing from incremental expansion to adjustment of the
existing stock and depth adjustment with higher quality and quantity alike. The
momentum for economic development is moving from traditional growth points
to new growth points.

1

The conference also proposed the general requirements for next year's
economic work: upholding the overall tone of seeking advancement while
maintaining stability, persisting in centering on improvement of the quality and
efficiency of economic development, actively adapting to the new normal of
economic development, keeping the economy running in a reasonable range,
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placing transformative structural adjustment in a more important position,
conscientiously implementing reform while attacking fortified positions,
highlighting the innovation-driven, strengthening risk control, stepping up
protection of citizens' livelihoods, and advancing stable and healthy economic
development as well as social harmony and stability.

2

In accordance with these demands, the conference proposed these five major
economic tasks: maintaining stable economic growth, proactively discovering
and cultivating new growth points, accelerating transformation of agricultural
development methods, optimizing the spatial pattern of economic development,
and greater protection and improvement of people's livelihoods.
Mid-term assessment of the National Human Rights Action Plan of China
(2012-2015) shows that implementation of each objective and task has improved
over the last two years, and the nation is at least halfway toward reaching its
goals in most quantitative indicators. In the fields of economic and environmental
human rights, there has been continued development and clear progress in
livelihood issues such as urban and rural residents' incomes, employment, and
housing. Urban and rural real incomes have grown 7.0% and 9.3%, respectively.
Urban employment has risen 13.10 million, and registered unemployment is
4.1%. The number of rural residents in poverty has fallen by 16.50 million. Real
income growth of rural residents is faster than that of urban residents, which in
turn is faster than GDP growth.

3

In environmental human rights, pollution prevention work has been
constantly powered up. The Air Pollution Prevention and Control Action Plan has
already been prepared, and the Water Pollution Prevention and Control Action
Plan and Soil Pollution Prevention and Control Action Plan are in the works.

4

However, the U.S. Department of State's 2013 Human Rights Reports
criticize mainland China for frequent acts of oppression and coercion,
especially against advocacy for civil and political rights and public interest
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issues by organizations, ethnic minorities, and law firms that accept sensitive
cases. Regarding economic and environmental rights, the report stated that the
following violations occurred in mainland China: prohibition of the establishment
of independent trade unions, the inability of workers to attain the right to go on
strike, use of child labor, and ineffective enforcement of laws respecting wages,
overtime pay, workplace safety, and workers' health.

5

Mainland China's official white paper on Progress in China's Human Rights
in 2013 reveals that in economic and environmental human rights, in that year
mainland China's standard of living steadily increased; urban and rural residents
alike saw improvement in their basic living conditions (clothing, food, housing,
and transport); basic public services took a step up; and the people's rights to
survive and develop were better protected.

6

While mainland China's economy grew, this transformation also caused
many contradictions for society, and economic and environmental issues have
grown by the day. This report will investigate the numerous complex problems
in these areas that have accompanied economic growth. Following this preface,
dilemmas in development of mainland China's economic human rights will be
investigated, followed by those in environmental rights. Finally, the political and
economic logic behind these problems will be analyzed.
Economic and environmental problems alike are connected to government
administration. On the economic side, this year mainland China adopted
strategies of structural adjustment and slowing of growth. This caused deflation
and falling housing prices. To create an environment of fair competition, antimonopoly laws were strictly enforced; however, foreign businesses reacted
against selective enforcement of these laws.
As for environmental human rights, although this year the central
government declared war against pollution, pledging an iron hand in pollution
control, because local governments will not give up chasing GDP in the short
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term and competent authorities haven't taken sufficient action, pollution has not
decreased significantly. Hence, mainland China must strengthen rule of law,
implement accountability systems, and make governments take responsibility for
transparency. Assessment indicators for officials must be transformed from the
GDP-Only Doctrine to placing importance on the economy, people's livelihoods,
and happiness alike so that environmental human rights can be taken up a notch.

II. Dilemmas in economic human rights development
A. Housing prices fall, and purchase restrictions are lifted
(1) Housing prices continue to fall
From 2010, in order to suppress overheating of the housing market and
soaring prices and realize the goal of universal home ownership, measures were
taken to regulate the real estate market in administration (purchase and price
limits), money and credit (monetary tightening and differentiated lending),
increased construction of affordable housing, and the like.
In 2014, initial results were finally seen for the housing purchase restrictions
that had been ordered for four years. According to the mainland's National
Bureau of Statistics, in the first quarter of 2014, there was an annual decrease in
commercial housing sale volume of 5.2%. Housing market trade value shrunk.
In Wenzhou, Hangzhou, and Guangzhou, there were markdowns for new
construction. In Wenzhou, where housing speculation was rampant, there was a
case of a markdown of 40%.

7

Along with the tide of falling property prices, economic growth in mainland
China slowed in 2014. In the second quarter, it was 7.4-7.5%, and in the third
quarter, 7.3%, a six-year low. Projected growth for the year was 7.3-7.5%.
Mainland Chinese academics and housing industry figures state that
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builders want to save the falling market. The underlying reason for that is that
the inability to sell properties will directly affect local tax revenues, and builders
do not want to sell land. Moreover, an overall decline in real estate investment
would weigh on GDP growth. Local governments want to“save the market＂not
only to save real estate but to save GDP growth. Hence, builders are helping local
governments carry the banner for saving GDP and fighting for property market
loosening policies from the central government.

8

Besides“saving the market,＂however, there is the issue of avoiding
inflating a bubble in the mainland property market. Based on the newest statistics,
among the 46 mainland cities that had applied housing purchase restrictions,
only Beijing, Shanghai, Guangzhou, and Shenzhen have kept their restrictions in
place. Officials of these four cities stated that they will not change their property
market policies in the near future. But the real estate industry is still making
plenty of noise about deregulation.
The financial statistics of the People's Bank of China show a housing slump,
as well. In July 2014, large declines were registered in growth of mainland
China's RMB-denominated loans, total social financing scale, and RMB deposits
alike. RMB deposits increased about 385.2 billion RMB, the lowest rise since
2010. Total social financing rose 273.1 billion RMB, which was 1.69 trillion and
546 billion RMB less than in June 2014 and July 2013, respectively.
Real estate market statistics show that the pace of real estate investment
has continuously slowed, and in the future, pressure on mainland China's
economic growth will increase. In January to July 2014, land area opened up
for new construction was 12.8% less than the same period of the previous year;
investment in real estate development rose just 13.7%, the lowest growth rate
since August 2009; and fixed asset investment growth was the lowest since
2002.

9

(2) Central and local governments adopt regulatory controls
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a. Central Government:
Promotion of real estate categorization and control policies: On March 5,
2014, Premier Li Keqiang in a government work report (Second Session of the
Twelfth National People's Congress) did not, as before, bring up housing price
suppression. He simply stated that there would be“categorization and control＂
of different markets' circumstances, increased supply of small- and mediumsized commercial real estate units and shared-ownership housing, and curbing of
demand for speculative investment.
On the 6th of that month, mainland China's Ministry of Housing and UrbanRural Development (MOHURD) Vice Minister Qi Ji provided an explanation
of the“categorization and control＂policy.“Hot＂cities with high pressure for
rising prices would see increased supply of small- and medium-sized commercial
real estate units and continued promotion of building and supply of sharedownership housing. Cities with larger housing stocks would see control of
the scale of usable land and restructuring of the market for new construction.
Necessary economic measures will be taken to support local housing demand and
consumption of the existing housing stock.
In August, MOHURD Vice Minister Chou Baoxing further explained
“categorization and control＂by saying that regulatory control of the real estate
market should consist of authorities using adjustments and measures for the
good of those with relatively little overall influence over the market. If economic
means can be used, administrative means need not be. If urban governments can
apply the regulatory control, the central government need not do so.

10

Adjustment of purchase restrictions according to the state of the market:
In May 2014, mainland China's MOHURD Policy Research Center stated that
purchase restrictions are short-term measures, and from a long-term perspective
there should be a day when they are removed. However, any adjustment must
necessarily be undertaken at a time when it will not cause huge fluctuations of
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the market. The time and method of the removal will be chosen according to
market conditions.
In July, MOHURD Minister Chen Zhenggao made three comments on
property market policy: it will do everything possible to digest inventory; further
steps will be taken to enhance structural adjustment of real estate; and it will
complete complementary facilities at the peripheries of real estate projects.
These were discussed at the first national forum on housing and urban-rural
development. This discussion was seen by the outside world as a signal to
allow adjustment of purchase restrictions. Local governments then individually
unfolded such adjustment measures.

11

b. Local Government:
After the central government put forward categorization and control policies
for the real estate market and set the tone for real estate development in the
second half of 2014, Inner Mongolia's Hohhot City on June 26 was the first to
announce that it was doing away with housing purchase restrictions (in“Opinions
on Practically Implementing Housing Safeguard Work to Advance Healthy
and Stable Development of the Entire City's Real Estate Market＂). After that,
several cities individually rolled out orders to adjust restrictions. Only Beijing,
Shanghai, Guangzhou, and Shenzhen have not lifted any restrictions.
Chart 1: 2014 relaxations of housing purchase restrictions in mainland
Chinese cities
(A) Total abolition of restrictions
City

Promulgation Content of Deregulation
Date

Hohhot

Jun. 26

©

The signer of a purchase agreement for commercial housing
(including secondhand housing) will no longer be required to
provide proof of inquiry into the floor space of the housing
unit when signing the contract, registering the contract online,
paying taxes, taking a mortgage, and registering ownership.
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Jinan

Jul. 10

All housing purchase restrictions are lifted. There is no longer
a floor-space restriction on purchasing housing.

Haikou

Jul. 18

Execution of commercial housing restrictions is suspended.
Purchasers are no longer required to submit proof of the
housing's floor space.

Wenzhou

Jul. 29

Housing purchase restrictions are officially lifted. During
registration of a housing transaction, the present housing
situation no longer needs to be verified.

Zhoushan

Jul. 31

The family's housing situation no longer needs to be verified.
Purchases from outside the city are permitted to use payment
of one year of social security in order to apply for a bank loan.

Jinhua

Aug. 1

The city's housing purchase restrictions are suspended from
this day forward.

Shaoxing

Aug. 1

Restrictions on purchases and mortgages alike are relaxed.
For a loan for a second house,“housing will be recognized
and mortgages will not be.＂

Hefei

Aug. 1

Starting Aug. 2, when buying housing it is no longer necessary
to prove an inquiry into housing information on the family of
residence.

Taiyuan

Aug. 5

Restrictions on the purchase of commercial housing are
officially abolished.

Zhengzhou

Aug. 6

From this day forward, it is no longer necessary to provide
proof of the number of housing units or of one's housing, tax,
and social insurance situation.

Kunming

Aug. 11

From Aug. 10 forward, residents purchasing commercial
housing (including secondhand housing) are no longer
required to offer proof of inquiry into floor space of the
housing. People from outside the jurisdiction are allowed
to purchase commercial housing (including secondhand
housing).

Harbin

Aug. 17

From August 16, when undertaking online registration of a
housing transaction and housing ownership registration during
the purchase of commercial housing (including secondhand
housing), one is no longer required to provide proof of one's
housing situation.
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Taizhou
(Zhejiang)

Aug. 17

Purchase of commercial housing no longer requires provision
of proof of inquiry into housing registration information.

Yinchuan

Aug. 26

When signing the contract, registering the contract online,
paying taxes, taking a mortgage, and registering ownership
for a commercial housing purchase, it is no longer necessary
to provide proof of inquiry into the floor space of the housing
unit. During housing ownership registration, the registrar will
no longer inquire into the number of properties owned by the
housing purchaser.

Guiyang

Aug. 28

From September 1, housing purchase restrictions are
suspended.

Hangzhou

Aug. 28

From August 29, housing purchase restrictions are suspended.

Xi'an

Aug. 28

From September 1, housing purchase restrictions are
suspended.

Qingdao

Sep. 1

From August 1, housing purchase restrictions are lifted for
Huangdao and Chengyang districts.
From September 1, housing purchase restrictions are fully
lifted for housing of 144 square meters of floor space or less
in Shinan, Shibei, Licang, and Laoshan districts.

Lanzhou

Sep. 2

Formerly the city known for the strictest housing purchase
restrictions in the country, from Sep. 3, Lanzhou will no
longer require verification of one's housing situation during
online registration or the transaction for purchases of
commercial housing and secondhand housing.

Xining 西寧 Sep. 6

The Communist Party of China (CPC) Xining municipal party
committee announced in the Xining Evening News the news
that examination of qualifications would no longer be needed
for purchase of housing in Xining.

(B) Partial abolition of restrictions
City

Promulgation Content of Deregulation
Date

Suzhou

Jul. 19

©

Purchase restrictions are abolished for housing of 90 square
meters or more.
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Wuxi

Jul. 26

Purchase restrictions are abolished for housing of 90 square
meters or more, but are continued for housing of less than 90
square meters.

Ningbo

Jul. 31

Purchase restrictions are abolished or relaxed on a districtto-district basis. Inquiry must only be made into whether the
proposed purchaser already has a residence in the district
itself. It is no longer necessary to inquire into whether the
purchaser already has a residence within the jurisdiction of his
or her household registration (hukou).

Changsha

Aug. 6

There will be gradual opening of construction cases and
housing purchases based on the relevant circumstances.

Fushan

Aug. 6

From August 7, the object of housing purchase restrictions for
those with household registration in Fushan will be redefined
from“the family＂to“the individual.＂Proof of tax and social
insurance payments will no longer be required from potential
purchasers without household registration in the city.

Xiamen

Aug. 8

The Fujian Province Ministry of Housing promulgated
relaxation of restrictions on mortgages for second properties.
Purchase of one's first improved housing will be identified
as purchase of one's first housing. Proof of tax payment and
so forth are no longer required for someone from outside the
jurisdiction to take out a mortgage to buy a property.

Fuzhou

Aug. 8

The Fujian Province Ministry of Housing promulgated
relaxation of restrictions on mortgages for second properties.
Purchase of one's first improved housing will be identified
as purchase of one's first housing. Proof of tax payment and
so forth are no longer required for someone from outside the
jurisdiction to take out a mortgage to buy a property.

Source: Compiled by the author from media reports.
(3) The effect of lifting purchase restrictions on boosting the housing market
Since 2014, local governments have separately and successively relaxed
their housing purchase restrictions in order to encourage housing purchases and
keep the market from cooling down. The results of their efforts so far, however,
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have not been significant. They have still been unable to reverse the downward
trend.
In the National Bureau of Statistics' August 2014 index of the housing
prices in 70 medium- or large-sized cities, prices for new commercial housing
were lower than the month before in 68 of the cities, the most widespread drop
in three and a half years. Only Xiamen's prices increased; more than 95% of the
cities saw decreases. Four first-tier cities—Beijing, Shanghai, Guangzhou, and
Shenzhen—saw drops for two months in a row, all surpassing 1%. The weakness
of the market is evident.
Reuters estimated that the year-on-year growth of new housing prices in
mainland China in August was 0.8%, registering an eighth consecutive month
of shrinking year-on-year growth, while the price fell 1.1% from the previous
month, the fourth straight month of decline. The expansion of the decline is also
obvious. This shows that local governments' relaxation of housing purchase
restrictions has not been apparent. Developers are continuing to lower prices in
order to digest their inventories.

12

In order to save the market from its downturn and“save GDP,＂recently
mainland China's central government has resorted to proactive currency and
financial measures. Firstly, in mid-September 2014 the Bank of China head
office individual finance department sent notification to encourage local branches
to complement local governments' real estate policies and proactively support
residents' reasonable demand for housing. The market generally interpreted this
as an active signal to save mainland China's housing market and relax mortgage
regulations.
According to reports, this time mortgage restrictions are mainly focused on
those for first residences. In the past, strict regulations meant that any individual
could only use the preferential treatment for mortgages for first properties only
once. Under the new rules, those who pay off an outstanding mortgage and then
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apply for another mortgage can receive the preferential treatment afforded for
first properties. This is hoped to stimulate a large virtuous cycle that will warm
up the real estate market again.

13

Besides that, the third wave of market-saving measures is underway.
According to statistics, 20 cities, including Weifang, Ningbo, Tianjin, Hangzhou,
Wuhu, Zhangsha, Nanjing, Shenyang, Wuhan, and Changzhou, have adopted
large-scale moves like public accumulation fund adjustment, relaxation of
household registration policy, tax reductions and exemptions, and housing
subsidies.

14

Their power is comparable to that of the moves taken after the 2008

financial crisis. It is understood that a number of second- and third-tier cities are
brewing housing purchase subsidies that will be rolled out in the fourth quarter.
Mainland China real estate industry figures believe that the series of
measures taken by the central and local governments in 2014 will cause the
market to turn around in the fourth quarter, and they anticipate robust volume
and price growth could return then. In the first quarter of 2015, a clear end to the
fall of the property market is expected. However, according to the latest research
of outsiders like Industrial Bank Co. and Standard Chartered, even if the CPC
adopts economic stimulus measures, their effect will be short-lived. They have no
way to resolve a serious problem, and the worst is yet to come for the mainland
property market.

15

B. Continued anti-monopoly investigations; attempts to maintain a fair
competitive environment
The Anti-Monopoly Law of the People's Republic of China went into
effect in August 2008. Broadly speaking, the term“anti-monopoly law＂refers
to China's entire anti-monopoly legal apparatus, including this law as well as
complementary laws promulgated and enforced before and afterward. However,
because the regulatory authorities did not have experience in enforcing this kind
of law, in the beginning they had no way to vigorously extend their attacks on
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monopolies. Instead, results from the law have only gradually come to pass in
recent years.
In 2013, the mainland Chinese regulatory authorities initiated anti-monopoly
investigations against many enterprises in a number of different fields and also
began to assess heavy fines. Foreign enterprises were fined for price-fixing for
the first time in pioneering cases. The outside world called 2013“anti-monopoly
year zero.＂According to China News statistics, since the beginning of 2013,
mainland China has assessed six anti-monopoly fines of at least 100 million
RMB, totaling around 3 billion RMB. In 2014, mainland Chinese authorities
started another round of anti-monopoly investigations, this time against car,
telecommunications, and software industries figures, attracting a great deal of
attention.

16

(1) Goals and results of Beijing’s anti-monopoly efforts
Beijing's goal for this round of anti-monopoly action, according to Premier
Li Keqiang's early September remarks at the summer Davos forum in Tianjin, can
be described as follows. Mainland China established anti-monopoly legislation in
2008. In the past year or more, mainland China has increased its administrative
streamlining, while at the same time strengthening regulation during and after the
event. The goal is to create an environment which gives businesses deregulation
and loosening and also fair competition.
Li claimed that mainland China's monitoring during and after anti-monopoly
investigations will be carried out lawfully, transparently, and impartially. Not
only that, they will help mainland China open up in order to bring more foreign
investment and foreign products into China. Mainland China hopes for more
foreign investment and products, he assured.
Through the end of October 2014, according to statistics, the CPC State
Development Planning Commission (SDPC) had fined 12 Japanese businesses
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approximately 1,235,400,000 RMB; six LCD panel businesses, including
Samsung, 353 million RMB; Moutai and Wuliangye 449 million RMB total;
businesses involved in the milk powder case 670 million RMB; and FAWVolkswagen 248 million RMB for price-fixing. The Jilin Province Price Bureau
had fined three concrete companies 114.39 million RMB for price-fixing. The
Shanghai City Price Bureau fined Chrysler's China auto sales company and some
Shanghai area dealers about 338,241,000,000 RMB. The SDPC's investigation
into Qualcomm has concluded and immediately advanced to the fine stage.
According to mainland law, once a company is identified as a monopolist, it
may be fined up to 7 billion RMB (NT$34.4 billion). The State Administration
for Industry & Commerce (SAIC) of the People's Republic of China is now
investigating Microsoft for monopolistic practices.
The SDPC announced that it has investigated 335 enterprises and industry
associations, and 33 of these, roughly 10%, were foreign-invested firms. Foreigninvested firms made up two of the industrial and commercial cases investigated,
5% of the total. They involved Microsoft Corp. and Tetra Pak. The other 95%,
or 37 cases, involved domestic national-government- owned-enterprises, private
enterprises, manufacturing companies, and industry associations.
There have still not been substantive penalties, however, against domestic
enterprises' monopolies over oil refining and telecommunication, despite the
ruckus made in the media over them.
(2) Anti-monopoly investigations turn from domestic enterprises
to foreign enterprises that lead in the telecommunications, software, and vehicle industries
On February 19, 2014, the SDPC publicly confirmed that U.S.
communications chip maker Qualcomm was suspected of misuse of wireless
communication standards and launched an investigation. Qualcomm's patent
licensing model may be accused of seven crimes, including continuing to charge
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fees although the patent has expired, refusing to undergo patent licensing for its
wafer manufacturing enterprise, and its patent licensing and wafer transactions
having unreasonable transaction conditions appended to them. According to its
2013 earnings statement, the company earned about US$24.3 billion that year
on its chips and license fees, with 49% of that (US$12 billion) coming from
mainland China. Once the company is identified as a monopolist, it could be
fined 700 million to 7 billion RMB.
On July 28, 2014, the SAIC formally opened an investigation of Microsoft.
Because data for the company's Windows operating system and office technology
had not been completely opened, it ran afoul of the Anti-Monopoly Law on
compatibility issues. Microsoft's offices in Beijing, Shanghai, Guangzhou, and
Chengdu were searched. On August 4, the SAIC questioned Microsoft Deputy
General Counsel & Corporate Vice President, Legal & Corporate Affairs Mary
Snapp, and on its official website posted an“official warning＂that Microsoft
should not hinder its anti-monopoly investigation. Microsoft promised to
proactively cooperate.
The SDPC has launched an antitrust investigation into large car companies.
On August 14, 2014 in Hubei, four BMW dealers were fined 1.62 million RMB
for manipulating market prices directly and indirectly by way of pre-delivery
inspection standards. On August 20, the SDPC fined eight Japanese auto parts
makers, including Sumitomo, and four bearing makers, including NTN, more
than 1.2 billion RMB. These are the biggest fines ever assessed by anti-monopoly
enforcement agencies, signifying that mainland China's investigations into the
car and car parts industries have achieved results. (In two cases, laws had been
broken for more than 10 years, and the parts with prices that had been reached
through consultation had been used in more than 20 car models, including
Hondas, Toyotas, Nissans, Suzukis, and Fords.)
On August 17, proof was found in the Jiangsu Provincial Price Bureau's
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investigation of a Mercedes-Benz automobile monopoly. It was confirmed that
Mercedes-Benz exerted controls on downstream aftermarket car part prices and
maintenance prices: classic vertical price-fixing. The SDPC indicated that it
will sanction the German carmaker Audi and Italian financial group Fiat S.p.A.
subsidiary Chrysler for monopolistic practices.
A number of foreign car companies have announced cuts to their car or
component prices since July 2014 in response to the SDPC's investigations,
including Mercedes-Benz, Jaguar Land Rover, Audi, Chrysler, BMW, Honda
Motor Co., Toyota Motor Corp., and Lexus. They did so to avoid fines or push
their fines down to the lower legal limit. Mercedes-Benz lowered its aftermarket
maintenance prices twice.
Chart 2: Foreign auto industry price cuts
Announcement Company
date

Content

2014.7.1

Mercedes-Benz

Lowered its mainland China aftermarket service
product and maintenance fees by as much as 30-50%.

2014.7.25

Jaguar Land Rover

From August 1, prices will be lowered an average
of 200,000 RMB for the Jaguar Range Rover 5.0 V8
SE and sport versions and all series of the Jaguar
F-TYPE.

2014.7.26

Audi

Beginning August 1, prices will be lowered for some
vehicle engines, transmissions, and body parts 1638%. For Audi's biggest seller in mainland China,
the A6L, for example, ratio of the cost of all the parts
individually to the cost of the whole vehicle will fall
from 411% to 291%.

2014.8.3

Mercedes-Benz

Starting September 1, repair part prices will be
adjusted for all models—more than 10,000 parts in
all—by an average of 15%.

2014.8.5

Chrysler

Many parts prices will be lowered—20% at the
most—and some car prices reduced by 45-65
thousand RMB.
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2017.8.7

BMW

From August 11, the wholesale prices of original
parts will be lowered—more than 2,000 products,
including body parts, compressors, and brakes—by
an average of 20%.

2014.8.8

Honda Motor Co.

From September 1, prices for close to 30,000 kinds
of parts will be lowered—more than 70% of the
total—by 3-30%.

2014.8.8

Toyota Motor Corp. From August 18, the prices of some components will
be lowered.

2014.8.21

Lexus

From September 1, the prices of about 15,000 parts
will be lowered by an average of 26%.

Source: Compiled from media reports by the author.

(3) Foreign businesses criticize mainland China for selective enforcement
The European and American chambers of commerce have raised a great
hue and cry that mainland China's anti-monopoly laws are selectively enforced.
The September 2014 Wall Street Journal reported that the U.S. Secretary of the
Treasury sent a letter to Vice Premier Wang Yang warning that mainland China's
recent series of anti-monopoly investigations against foreign enterprises could
seriously influence Sino-American relations.
Since August 2014, four lobbying groups for foreign companies have
publicly expressed worry about mainland China's anti-monopoly activities. They
have complained about a series of anti-monopoly and price-fixing investigations,
which they believe unfairly target foreign companies, and they have said that
mainland officials are ramping up the pressure on business executives by
demanding them not to rebut allegations. These groups also state that these
investigations are unfair and their objective is to protect mainland China's own
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companies, not to establish a free-market economy.
The U.S. Chamber of Commerce, for example, in September 2014 stated
that mainland China had discriminatorily used the Anti-Monopoly Law, which
had already been implemented for six years, and“one could say this is a violation
of the promises China made when entered the World Trade Organization.＂
In August 2014, the European Union Chamber of Commerce in China
publicly released a statement about Anti-Monopoly Law-related investigations
in which it expressed doubts about the Chinese authorities' investigation and
enforcement methods as well as their impartiality. Its request to meet with
officials related to the cases was later refused.
Anti-monopoly policy is striking a blow against foreign businesses'
excitement about investing in mainland China. According to a report released
by the U.S. Chamber of Commerce, as labor costs have risen and economic
growth has slowed down in mainland China, there are fewer and fewer American
companies with robust growth in returns on investment there. Hence, these
companies are planning reductions in mainland China-bound investment.
In a survey, about one third of members of the American Chamber of
Commerce members have stated that in 2014 they plan to increase the scale
of their investments by 10% at most. Another 27% will not expand their
investment at all. With the weak revenue growth and harsher conditions of the
current business environment, American companies are looking before they
leap. 14% of respondents said that this year they will partially or completely
move their operations away from mainland China, surpassing the 11% who gave
that response in 2013. The European Union Chamber of Commerce in China
stated that European businesses are investing less in China because of slowing
economic and industrial capacity growth there, which have made companies
unable to find investment projects.
Although mainland China Ministry of Commerce (MOC) data indicates that
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from January to October 2014, US$95.88 billion of foreign direct investment
(FDI) was made there, that is 1.5% less than in January to October 2013. In July
and August, actual FDI decreased in real terms more than 10% year-on-year, but
the MOC explained that these were normal fluctuations for single months and
cannot be linked to anti-monopoly investigations against foreign companies.
C. Disparity between rich and poor underestimated
In April 2014, according to a report by the U.S.'s Bloomberg, the University
of Michigan (U.S.) released a research report that the wealth disparity between
rich and poor in mainland China had roughly doubled from 1980 to 2010 and
has already surpassed the United States' and become one of the largest in the
world. The researchers used data from six surveys from five mainland Chinese
universities to calculate an unofficial Gini coefficient, which came out to 0.55,
severe inequality.

17

The Gini coefficient is an indicator of the fairness of the

distribution of revenue, with 0 being complete fairness and 1 being complete
unfairness. A coefficient greater than 0.5 is considered a serious disparity.
The Peking University Institute of Social Science Survey's 2014 report on
China's wellbeing development indicated that wealth inequality is rising rapidly:
in 1995, mainland China's Gini coefficient for household net wealth was 0.45;
in 2002 it was 0.55; and in 2012 it was 0.73, surpassing the internationally
recognized warning level of 0.6. The inequality of household wealth is clearly
higher than that for income.
According to the report, the gap between the wealthy and poor is becoming
more and more severe. The top 1% of families—those at the top of the pyramid—
have more than one third of net wealth in mainland China, and the main reason
for that is structural inequalities between the city and countryside and between
jurisdictions. At the same time, due to household registration restrictions, it's
difficult to move between being part of the urban and the rural population.
Hence, the gap grows ever larger. This hidden problem will gradually come to
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the fore and influence domestic social stability.

18

Sun Xi, a mainland Chinese scholar currently living in Singapore, stated
that according to an Asian Development Bank study of Asian nations, in the last
20 years, China's Gini coefficient has grown the fastest: by 1.6% per year. And
the actual circumstances of wealth differentiation may be even more severe than
the Gini coefficient indicates.
Mainland Chinese authorities announced a 2013 Gini coefficient of 0.473,
a slight improvement over 0.474 in 2012. Sun said that if one just looks at this
information, the wealth gap won't seem that serious, although it's far above
the internationally recognized warning level of 0.4 and is considered severe
inequality. If one investigates Chinese citizens' doubts about the official Gini
coefficient, however, one recognizes that the real level of inequality is much
worse than what the statistics portray. Because the Gini coefficient is only based
on publicly available, official statistics on regular income, it doesn't reflect the
wealth and assets as they are truly allocated or enjoyed, and the disparity of the
same.
Sun also stated that compared to other developing countries, China's official
corruption, environmental pollution, and information gap are three culprits that
further deepen the hidden inequality of mainland Chinese society. Although the
wages on the books for China's national officials is not high, when one includes
the blinding amounts of“gray money＂they earn and the ill-gotten illegal
income from corruption, some officials are extraordinarily wealthy indeed. The
environmental pollution is shocking, but the disadvantaged groups impoverished
by environmental illnesses are mostly left to fend for themselves, adding to the
overwhelming burden on their meager salaries. The information gap cannot be
reflected in the Gini coefficient, but it makes the wealth gap bigger by amplifying
the unfairness in acquiring and using information in traditional society.

19

The seriousness of wealth disparity appears even graver once one counts the
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number of people in poverty. According to the development report on eliminating
poverty released by the mainland authorities in October 2014, according to the
new standard of poverty, at the end of 2013 there were still 82.49 million people
living in poverty in China. The poverty rate exceeded 20% in the six provinces
with a higher proportion of ethnic minorities: Tibet, Gansu, Guizhou, Xinjiang,
Yunnan, and Qinghai.
Moreover, based on international poverty standards, there are another 200
million people in poverty in China. The problem is vast, widespread, and deep; it
is still a basic condition of the nation. Insufficient development is still the biggest
constraint on resolving the poverty issue. The excessive gaps between the city
and countryside, between jurisdictions, and between industries have not been
reversed. Numerical averages cover up the problem, whose scale has caused
some social contradictions.

20

(4) Slowing commodity price growth leads to the emergence of inflation
Statistics indicate that in March 2014, the consumer price index (CPI) rose
2.4% year on-year, 0.4% higher than the month before but less than the 2.5% rise
expected by the market. In April, the CPI rose 1.8% year-on-year, below market
expectations and an 18-month low, bringing mainland China back into the“1-led
era＂of commodity price growth.
In March, however, the producer price index (PPI) did reach a 25-month
low, falling to 2.3% year-on-year growth. In April, the PPI fell below 2% to 1.9%,
a larger drop than expected, displaying weak industrial demand. The economy
is facing downward pressure. This index is in the longest run of declines since
1997.

21

This shows that industrial deflation is already obvious, and industrial

production overcapacity is still serious.
Slowing commodity price inflation is good news for consumers, but many
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economists believe that mainland China's economic growth seems to have lost
momentum, which is reflected in weak demand. Judging from imported inflation
and downward economic pressure, the CPI and PPI show signs of deflation.
In July 2014, the CPI remained steady and looked like it could well warm up
again in the future. The CPI was 0.2% higher in August than July and 2% higher
year-on-year. However, the PPI was 0.2% lower than in July and 1.2% lower
than the previous year. The CPI growth rate was only slightly below what it was
in August 2013, showing continuing price stability, but this also reflected the
lack of energy in the economic recovery. Demand was insufficient, and a driving
force for economic growth was needed. Meanwhile, the PPI has been in the red
for many sessions now, and its decline is bigger. This shows that industrial prices
are still quite depressed, and the problem of industrial production overcapacity
remains.

22

In September 2014, the year-on-year CPI increase was the lowest in 5
years: 1.6%. This was the fifth month in the“1-led era＂and less than half the
government's stated goal of 3.6%. In the same period, the PPI fell 1.8% year-onyear, the 31st consecutive month of negative growth.
In October, year-on-year CPI growth was 1.6%, matching September for the
annual low. PPI fell 2.2% year-on-year, the 32nd straight month of reduction. The
important factors were the influence of the fall of global oil prices and production
overcapacity in some industries. The continually shrinking CPI growth hints that
mainland China's economy is still experiencing deflationary pressure.

23

III. Dilemmas in environmental human rights development
As for the environment, because of industrial overdevelopment and past
permissiveness regarding environmental protection, mainland China is facing
severe soil pollution. The statistics of the mainland's Ministry of Land and
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Resources, more than 10% of the mainland's arable land has been polluted by
heavy metals, causing it to lose productiveness and become“poisoned land.＂
However, in 2013 the new leadership launched a series of initiatives to
attempt to resolve the prickly problem of the environment. Besides implementing
the“ten atmosphere measures,＂it introduced water and soil pollution prevention
policies. This combination of policies to prevent pollution in the three major
areas of water, earth, and sky is the strictest in the history of mainland China.

24

Li Keqiang in March 2014 stated that the government would“deal heavy
blows to strengthen pollution prevention＂and announced breakthroughs in
PM2.5 and PM10.5 control. In 2014, moves will be made to control air pollution
by grasping key links such as the industrial structure, energy efficiency, exhaust
emissions, and dust pollution.
Besides that, the Ministry of Environmental Protection (MEP) published the
“Red Line for National Ecological Protection—Technical Guide for Baseline
Delineations of Ecological Functions (Draft).＂It clearly stipulated that in 2014,
it would complete the task of national ecological protection red line delineation.
This is mainland China's first such programmatic document.
In order to deter unethical enterprises from creating new sources of
pollution, mainland Chinese authorities are currently drafting an amendment
to the Environmental Protection Law, which is forecast to take effect January
1, 2015. Heavy penalties will be assessed. For the first time, all lawbreaking
enterprises will be blacklisted and also assessed daily penalties without an upper
limit.
This is considered the strictest environmental protection law in the nation's
history. Once it takes effect, it will shock the business world. The daily penalties
will continue, without limit, until a problem is solved. This draft is also the first
to use an environmental blacklist. Companies' lawbreaking will be recorded on
it and the information announced to the public at the appropriate time. At the
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same time, financial institutions may appropriately punish these lawbreaking
companies when extending financing or extending loans to enterprises, increasing
their operating costs.
The new Environmental Protection Law includes a new chapter devoted
to“information disclosure and public participation.＂Within it, the range of
“subjects of public interest litigation＂is expanded further to include social
organizations registered by Ministry of Civil Affairs departments at the citywith-districts level or above. This is thought to be a new precedent. Article 53 of
the new law will stipulate that“citizens and other organizations have the right
to access environmental information,＂and demand that“government competent
authorities open up environmental information, formulate and improve
procedures for public participation, and convenience public participation in
environmental monitoring.＂
The most unique aspect is that the new law includes provisions for political
resignations. It clearly stipulates that“local governments at every level should
take responsibility for the environmental quality of their jurisdiction.＂In Article
68 it explicitly lists eight illegal activities, including“granting administrative
approval when the conditions for administrative approval are not met,＂
“providing
cover for environmental lawbreaking,＂
“not ordering the closure of a businesses
when there is a legal duty to do so,＂
“tampering, forging or instigating tampering
or forging of monitoring data,＂and“not opening environmental information
that is legally obligated to be open.＂If serious consequences result from such
an action, an environmental protection official at any level of local government
or at the provincial level of government or above, or an official with major work
responsibility over environmental protection monitoring and management, will
be forced to resign. Public officials at the same level or next level of government
are to oversee the resignations of these officials.

25

In 2014 the Supreme People's Court decided to establish a court uniquely
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dedicated to environmental resource judgments and to hearing related cases.
This shows that mainland China is stepping up its legal enforcement, adopting
harsher measures against polluters, in contrast to the past ten-plus years, when
no price was too much to pay for economic development. At the local level,
in southwestern China, the Guizhou provincial court established the first
environmental court in 2007. Since then, 134 special environmental courts
have been established, divided among 16 provincial courts according to district
lines.

26

Mainland China's State Council SDPC in September 2014 announced that
it would adjust pollution emission fee collection standards. The SDPC, Ministry
of Finance, and MEP had days before jointly published the“notice on issues
related to the adjustment of pollution emission fee collection standards.＂It stated
that by the end of June, each province (district, city) must adjust its fees for
sulfur dioxide and nitrogen oxide emissions into the atmosphere and charge no
less than 1.2 RMB per pollution equivalent. As for water, the sewage collection
fee standards for COD (Chemical Oxygen Demand), ammonia and five heavy
metals—lead, mercury, chromium, cadmium and arsenic—cannot be lower than
1.4 RMB per pollution equivalent.
The mainland central government has encouraged key areas for pollution
control and economically developed areas to formulate collection standards even
higher than those in the notice. Local governments are to establish differentiated
pollution emission fee systems and implement higher collection standards for
enterprises that surpass the discharge limits or total pollutant discharge volume
targets and are on the elimination category of the catalogue. Businesses with
better pollution control results are to be assessed according to lower collection
standards.
The notice stressed that every locality must, in accordance with the
stipulated times and progress, gradually expand the range of application of
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pollution discharge fees that are approved by automatic monitoring data,
improving collection rates and receiving all the fine payments it should. It must
also promote the government's procurement of services from a third party,
which is responsible for installation, operation, and maintenance of facilities to
automatically monitor pollution sources, to ensure that monitoring data is true
and accurate.

27

The State Council stated that pollution volume control systems must be
strictly implemented, with a goal of completing establishment of pilot systems for
compensated usage and transactions of local pollution emission rights in 2017.
The State Council will implement systems for compensated usage of pollution
emission rights in pilot areas. Pollution emission units will receive these rights
after paying fees or through transactions and will, within a stipulated time frame,
have the rights to use, transfer, or mortgage these rights. The State Council will
also define related principles; for instance, thermal power plants in principle may
not undertake emission rights transactions for atmospheric pollutants with other
industries, and industrial pollution sources may not undertake pollution discharge
rights transactions with agricultural pollution sources.

28

A. Remedial measures needed for water resource pollution
Research jointly completed in 2014 by East China University of Science and
Technology, Tongji University, and Tsinghua University indicated that testing
of mainland China's surface water revealed 68 antibiotics within it. Certain
antibiotics were found at a 100% rate in testing of the Pearl River and Huangpu
River. Some antibiotics were present at concentration levels several times those
of developed countries.
This research indicates the pharmaceuticals and personal care products
polluting aquatic environment typically come directly from daily life,
pharmaceutical company, industrial wastewater, farming, ranching, and
aquaculture emissions. Mainland authorities believe that the chief source of
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pollution is the aquaculture industry. This is because feed is mixed with growth
hormones, and in order to cultivate large-scale aquaculture, large amounts
of antibiotics are released to prevent illnesses. This in turn influences water
quality.
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Mainland Chinese experts disclose that due to lack of water resources,
mainland Chinese water resources mostly come from third-class water, even
poor-quality water, but only one-tenth of water undergoes treatment to clean out
heavy metals, and not even 2% undergoes advanced treatment. Most farming
villages are not even clear about which toxins their drinking water contains. Liu
Wenjun, chief of Tsinghua University's drinking water safety institute, indicates
that about 10% of water supplied to urban areas undergoes advanced treatment,
so it's hard to rule out the possibility that the other 90% has heavy metal
contamination.

30

B. Air pollution still serious
During a March 2014 press conference, Premier Li Keqiang declared war
against pollution, including smog. Not only is iron resolve necessary to control
pollution; iron regulations are needed as well, he said. The government will not
go soft against illegal admissions that hurt the sky and citizens; it will resolutely
punish offenders. Regulators that turn a blind eye and do not conduct oversight
will be solemnly held responsible. Li indicated that this year would bring
proactive expansion of conservation efforts. Energy resource consumption is
to be forced down 3.9%, having been brought down 3.7% the year before. This
equates to a reduction of 220 million tonnes of coal.
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The MEP stated that only 4.1% (two) of 74 cities met the newest“Ambient
Air Quality Standards＂in 2013, and among 256 cities judged that year according
to the old standard, only 69.5% passed. In the first quarter of 2014, the number
of days air quality in 74 cities were up to standard increased 5.1%, and PM2.5
concentration decreased 10.3%. Thus it can be seen that air pollution control
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has already delivered results in some regions. The next step is to focus on very
large cities and regions with a predilection for producing smog, with the goal of
reducing PM2.5 and PM10 in order to improve air quality.
Official statistics show that in the first quarter of 2014, 13 major cities
of Beijing, Tianjin, and Hebei Province had more than twice as many heavy
pollution days per month as the Yangtze River Delta and Pearl River Delta. In
those 13 cities, on average 65.7% of the days of each month saw air pollution
above the acceptable standard. There was heavy pollution more than 10% of the
days of each month there, compared with 4.3% for the Yangtze River Delta and
0.7% for the Pearl River Delta.
Automobile exhaust has an especially obvious effect on Beijing's air quality.
The atmosphere in Tianjin and Hebei is affected by sulfur dioxide, nitrogen
dioxide, and dust particles. Beijing's air quality even affects cities in neighboring
Japan and South Korea. South Korean media have gone so far as to call mainland
32

China's smog“the most severe air pollution in human history. ＂
Beijing's environmental departments stated that to improve air quality, in
2014 the fee standards for emission of four major pollutants—sulfur dioxide,
nitrogen oxides, chemical oxygen demand (COD), and ammonia—were raised
significantly. After this adjustment, the standards were 14-15 times higher than
before.
In the first quarter of 2014, fines for pollution discharge totaled 88 million
RMB, 10 times the year before. This included about 18,476,600 RMB of total
fees for the four major electricity producers of Beijing, whereas combined they
had only paid 6 million RMB the entire year before.
In the past, the cost of pollution fees was far smaller than the cost to control
pollution, so some big polluters preferred paying to refitting their operations.
This year, with the big rise in fees, however, after the implementation of stepwise
differenciated emission stnadards, most polluters are taking pollution reduction
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measures, particularly coal-fired power plants and concrete factories. Through
the strengthening of environmental management, sulfur dioxide concentration
has been stabilized at 50% of the acceptable standard or less.

33

In 2014, Lancet magazine reported that every year in mainland China, the
deaths of 1 million people are related to indoor inhalation of smoke caused by
solid fuel, and the deaths of 1.2 million more are related to outdoor inhalation
of particulate matter. This kind of air pollution caused 341 billion RMB (US$55
billion) in economic costs for urban residents in 2006.
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Mainland China's government has announced that it will deal heavy blows
to resolve air pollution and draft an amendment to the Environmental Protection
Law. So why haven't citizens felt the results?
Members of the Standing Committee of the National People's Congress
have indicated that the reason people feel smog has become more severe is that
laws have not been strictly enforced. Enforcement has been one“with only one
eye open,＂they say. Some local governments often emphasize amendments but
rarely emphasize when existing laws go unenforced, and often emphasize the
force of remediation measures but rarely emphasize the results of enforcement.
Law enforcement for a given city will say it's investigated hundreds of
cases, and in the end only mete out punishment for five of them or so. The fine
will be for 100 or 200 thousand RMB at most, and some punishments will merely
be warnings. After enterprises' illegal emissions are investigated, they'll be fined
far less than it would cost them to remediate the problem, so many enterprises
would rather be fined than address the problem. Some committee members
believe that the power of government measures must be turned up, heavier blows
stricken, and overall governance, monitoring, and investigation persistently
carried out.

35

Mainland China's local environmental authorities admit that enforcement
of environmental protection law is weak. Problem 1: It's difficult to acquire hard
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evidence. Problem 2: It's difficult to assess punishments. Additionally, there are
gaps in emissions standards, ignorance of the standards, discounting of control
efforts, cold shoulders frequently given to grassroots environmental protection
agencies, cheating by the objects of investigations, individuals posing as the
responsible party during investigations to obstruct law enforcement, and guerrilla
wars waged by law enforcement officers, among other frequent phenomena.
Money is even spent to buy fake proof of compliance. In these and many ways,
cooperation on smog control is restricted.
The MEP in October 2014 admitted to the media that some areas' urgent
environmental protection work was more style than substance; emergency
mechanisms were uncoordinated and unsmooth, and some urgent measures
related to people's livelihoods were difficult to completely implement in reality,
among other problems.

36

C. Soil pollution prevention in the ascendant
Official statistics state that 19.4% of arable land is pollution. The main
type of soil pollution is heavy metal pollution, which is the culprit for 82.8%
of polluted soil. Heavy metal-polluted soil thus makes up 16.1% of arable land:
11.2% of land is slightly polluted by heavy metals, 2.3% lightly polluted, 1.5%
has medium pollution, and 1.1% is heavily polluted. As for types of metals, 7.0%
of land is polluted by cadmium, 1.6% by mercury, 2.7% by arsenic, 2.1% by
copper, 1.5% by lead, 1.1% by chromium, 0.9% by zinc, and 4.8% by nickel.

37

Mainland China's official data show that after decades of industrial
development without strict law enforcement, toxic metals and wastewater
discharge into the soil and groundwater have caused 3.33 million hectares of land
to become so heavily polluted that crops cannot be grown there. This land area is
equivalent to the size of Belgium. Hence, the mainland government has drafted
a soil pollution control plan, focused on protecting the food supply and ensuring
polluted crops do not enter the food chain.
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D. Marine pollution still unheeded
In June 2014, the mainland's State Oceanic Administration North Sea
Forecast Center monitored the“green tide＂of enteromorpha prolifera in the
Bohai Sea and northern part of the Yellow Sea. It found that enteromorpha
prolifera covered 310 square kilometers, with a distribution area of 21,161 sq.
km, and it came within 20 km of Rizhao City, Shandong Province and 5 km of
Qingdao, Shandong. It is continuing to drift in a northerly direction.

38

At present, researchers are still studying the formation and causes of this
phenomenon. They have still not established a unified theory for it. They have,
however, reached a basic consensus that the sea is now rich in ammonia, which is
a necessary condition for the growth of enteromorpha prolifera, so its spread can
be seen as an indicator of the seriousness of the pollution.
In a July seminar on the Three Gorges project, dam construction, and
the environment, the environmental impact of the Three Gorges dam was
investigated. Scholars and experts indicated that this impact could be said to
extend“from the heavens to under the earth, from the land to the sea, and to the
living beings in the sea to those on land.＂They warned that the Yangtze River's
pollution has collected in the basins close to Shanghai, and with the increasingly
serious erosion of the coastline, in the future Shanghai will face a seawater
intrusion crisis. Even the Yangtze Delta and East China Sea fishery resources will
not be maintained.
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In October, the New York Times covered America's Natural Resources
Defense Council (NRDC) report that mainland China's cargo ships are an
“ignored severe polluter.＂This is because they use cheap fuel that is legally
permitted but in general has a higher sulfur content than normal, producing
large amounts of fine soot, ozone, and nitrogen sulfur contaminants. The NRDC
indicated that unless the mainland proceeds or approaches demanding use of
clean fuel by its ports, as is done in the U.S. and Europe, its cargo ships will
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continue to use cheap fuel, resulting in“mixed air masses of diesel exhaust and
40

black carbon that will shroud the mainland's ports in the long run. ＂

IV. The reasons for the seriousness and implacability of
the mainland's pollution: fine starts and poor finishes41
Amidst mainland China's pursuit of economic growth and the frequency
of its environmental protection problems, the environmental awareness of its
citizens has risen. The protests over environmental issues there are unending.
Yang Zhaofei, deputy chair of the China Society for Environmental Sciences,
stated that major environmental incidents increased 120% in mainland China in
2011, and heavy metal and hazardous chemical pollution cases were particularly
numerous. Environmental protests have risen at an annual rate of 29%. At the
same time, in recent years, there have been frequent cases of hazardous chemical
production accidents, transport accidents, and illegal pollution discharges. From
2008-2011, the MEP received 568 reports of environmental emergencies, 287 (or
51%) of which involved hazardous chemicals.
In the 6 years since 2008, there have been mass riots in mainland China,
most of which were related to environmental protection. Because pollution
causes harm and fear, it has become a chief cause of Chinese social unrest. In
recent years, protests against PX (paraxylene) have risen by the day. In Kunming,
Chengdu, and Shanghai, one environmental protest after another has broken out.
In recent years, the environmental consciousness of mainland Chinese has
become sharper and sharper, as well. Mass incidents related to environmental
protection have surged. This is directly related to officials' heedlessness toward
citizens＇quality of life, damage done by development, and inaction by the MEP.
From Sifang, Sichuan; Qidong, Jiangsu; and Ningbo, Zhejiang to the recent
movements in Chengdu, Kunming, and Shanghai, these national protests have
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revealed that the Chinese have woken up to this issue and will not be cowed into
submission by violence.
Current analysis indicates that mainland China's environmental control
capacity is nothing to be optimistic about. Firstly, throughout the past several
hundred years, ecological destruction has been a heavy burden. In the face of
sandstorms, it is feared that water and earth conservation work will not bear
fruit in the near term. Moreover, the price of economic growth since the reform
and opening of the country has not yet fully revealed itself. The red ink from
industrialization and urbanization is still piling up.
The Financial Times reported that over the past 10 years, the MEP has
acted as the mainland central government's environmental protection authority,
and its actions can be divided into two stages: the first five years saw a mad rush
forward, the second inaction. During the first five years, although the MEP was
a small general administration of environmental protection, it did whatever it
wanted and encouraged the public. In the second five years, it was upgraded to
a ministry and received more authority, but its officials congratulated each other
while putting up a lackluster performance.
In the first five years, the environmental protection administration had
caused a storm. It attacked lawbreaking companies, including the biggest
electricity conglomerate. It implemented regional restrictions, not permitting
new projects for lawbreaking local governments until they rectified themselves.
It halted illegal construction in Yuanmingyuan and called a public hearing with
a model of democratic decision-making. It researched plans for environmental
regulations, proactively researched green GDP, and hoped to resolve China's
GDP-worship problem.
Even more importantly, in the first five years, mainland China's
environmental authorities introduced interim measures for public participation
in environmental impact assessments (EIAs) and formulated the environmental
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information disclosure regulations. After the State Council promulgated
government information disclosure regulations, environmental authorities were
the first to apply them, and they presented relevant details for these rules.
During the latter five years, however, this type of proactivity has been
seemingly extinct. What we see is that during these five years, the nation's
environmental protection activism and mass movements have been plentiful, with
urban residents not only daring to take to the street but doing so again and again.
Even so, in the cases up to 2012, the authorities and citizens could be considered
restrained. In 2012 alone the Shifang, Qidong, and Ningbo series of mass protests
incited social unrest. Citizens frequently conflicted with the city government and
police. Since 1996, annual environmental mass incidents have grown by 29% per
year, and in 2011 they jumped by 120%. Environmental protests have already
become a key factor of Chinese social unrest.
Over those five years, the MEP relaxed its EIA approval standards, leaving
large-scale projects in ecologically fragile areas unimpeded, especially in the
west. Electricity tycoons have been let free to damage rivers.
The entire country's pollution problem is sharply worsening. Air pollution
has already reached a point the general public cannot accept. Food safety cases
emerge endlessly. Pollution of rivers, ponds, seas, and groundwater has further
intensified. There are more than 200“cancer villages＂nationwide. Lung cancer
cases have risen 60% in the past 10 years in Beijing.
Mainland Chinese media figure Wang Yichao 王以超 has said that in recent
years environmental protection protests have broken out everywhere. They are
directed at problems with the government's public decisionmaking. Any act
of suppression will further divide society. If the authorities blindly force the
maintenance of stability, the rage bubbling underneath will still find an outlet.
Experts worry that this is the result of mainland China forsaking
environmental protection to stake all on the economy. Scholars have even
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pointed out that this kind of leaderless public protest movement is similar to
those seen during the process of democratization of authoritarian nations. The
environmental movements of these countries and regions, if they continue, could
become the catalyst to overthrow dictatorship.
V. Conclusion
Regarding economic and environmental human rights in mainland China
in 2014, one can see that compared to the year before, there was continued
development in lifestyle issues like income, employment, and housing for urban
and rural residents. Meanwhile, there has been promotion of the construction
of environmental protection systems, and pollution control work has constantly
gained vigor. Although these advancements still leave the country well behind the
standards of international society, they do signify progress over the year before.
Policy to increase housing prices has been particularly successful, and there
have been constant shots at preserving fair competition through anti-monopoly
measures. From this, mainland China's determination to preserve fairness and
justice can be seen.
Combating high housing prices is one way to reduce the average citizen's
expenses, protect distributive justice at some level, and lower the probability of
misdistribution that benefits high earners.
In recent years, to curb housing speculation, mainland China's authorities
have moved to prevent the formation of a real estate bubble. A series of property
market“restriction orders＂were handed down. These were mainly short-term
additional controls focused on depressing prices and demand, which violated
the normal market and the operating mechanisms of economic freedom. Hence,
mechanisms were later established for long-term real estate regulation. These
included improving the supply system for housing and residential land as well as
the real estate tax and financial systems and promoting the industrialization of the
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housing industry. These moves reduced administrative intervention and returned
marketization. They should be the root of deepening housing market reform.
Moreover, since 2014, local governments have adjusted or abolished their
purchase restrictions. But there have not yet been complementary measures
such as relaxation of credit policy, improvement of the land transfer allocation
mechanism, or upgrading of housing-related public services. Hence, it remains to
be seen whether the lifting of restrictions will stimulate the market.
Since the beginning of 2013, mainland China's anti-monopoly authorities
have made frequent moves, particularly recently in the form of concentrated
anti-monopoly investigations against many multinational corporations. This
has displayed the power of the mainland's anti-monopoly actions, and these
investigations could become a new normal of economic activity there. This
would have extremely far-reaching effects on mainland China's industrial
ecosystem.
This wave of investigations has certainly been controversial, mainly because
European and American companies have been relatively greatly influenced
by them. These investigations have not been directed at Taiwanese businesses
yet, but Taiwanese businesses should be careful. They must understand the
provisions and implementation of the Anti-Monopoly Law and proactively
participate in related research, paying attention to the latest developments of the
mainland's efforts. Scholars have also said that Taiwanese businesspeople abroad
must have a greater sense of crisis, otherwise even if they pass through today's
investigations unharmed, they could be jeopardized in the future, such as through
new anti-dumping, anti-subsidy, and environmental protection thresholds.
At present, the agencies executing the Anti-Monopoly Law include the
MOC Anti-Monopoly Bureau, NDRC Price Supervision and Anti-Monopoly
Bureau, and SAIC anti-monopoly and anti-unfair competition bureau. The
division of their tasks and duties is not clear. It's feared that it is difficult for them
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to convince punished companies to follow the law.
Besides that, mainland China has only implemented the Anti-Monopoly
Law for 6 years. Laws and regulations for related systems still must be further
amended. There is relatively great room for freedom and discretion in enforcing
the law, and this is feared to influence the strength of law enforcement. Besides
that, despite the MOC's statement that there is not a problem of discrimination
against foreign businesses to drive them out of the country when it comes to
investigation of rule-breaking, it is unavoidable that foreign companies have
come to believe mainland China wants to pressure them. Hence, how to draw the
line for enforcement and avoid falling into protectionism enforced by application
of pressure remains to be seen.
Something else that warrants our vigilance is that mainland China's regions
all focus on GDP and ignore environmental protection.
The scope of mainland China's environmental protection laws and
regulations is quite strict. Compared to other countries, one cannot say the
force of its penalties is not severe. So why have there been a series of major
environmental incidents there in recent years? Why are mainland Chinese so
rarely satisfied with the environmental conditions of their own cities or regions?
As stated above, this is connected to mainland China's lack of perseverance
in undertaking comprehensive management and supervision. For example, when
it comes to air pollution, mainland experts believe that the air has both regional
and complex characteristics; however,“the current joint prevention and control
mechanisms are insufficiently utilized. There is a lack of regional cooperation
to control air pollution through unified planning.＂Environmental protection is
akin to a carriage of many horses all pulling in different directions. This means
there is insufficient combined strength for air pollution control. Environmental
protection agencies must take the lead in resolving the pollution problem.
At the same time, this is connected to the single-minded pursuit of GDP
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growth by central and local governments up to this point. In actuality, polluting
first and controlling pollution later is a well-trodden path of developed countries,
with the piteous prices paid in return displayed in advance for all to see.
Mainland China's pollution control will require not only study of the successful
experiences of other countries but also establishment and enforcement of the
strictest air quality, water quality, and soil protection systems and assessment and
monitoring mechanisms. All of society must be mobilized to participate in this
control together.
Hence, mainland China must strengthen its rule of law and implement
an accountability system to make governments at every level responsible for
transparency. Regarding assessment indicators, the GDP-Only Doctrine must
be transformed into focus on the economy, people's livelihoods, and happiness
alike in order to take the next step in economic and environmental human rights.
So mainland China should change course. Assessments of government actions
should not only look at how much GDP is created. After all, everyone has only
one home. How to give locals welfare in terms of livelihood must be considered.
It is hoped that mainland China's air can be made bluer, its water clearer, and its
earth purer, in order to make its citizens' lives happier.
(Translated by William Franco; Reviewed by the Author)
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Educational and Cultural Rights
Kai-Huang Yang*

I. This Year’s Focus:
2014 was a bumper year for mainland China's diplomatic relations; the anticorruption campaign had many successes; the nation's economic development, as
always, was deeply impressive; and the 60-point blueprint for reform inspired a
new wave of revolutionary fervor in mainland Chinese citizens. This was a very
successful year for the Xi Jinping government.
Behind the bright lights, however, one can see that the Xi regime is not
without worries. The problems of the ethnic minorities presented the greatest
difficulty for Xi this year.
Let us look at Xinjiang, for example. Ever since the large-scale race riots in
Urumqi on July 5, 2009, the government has been unable to bring the situation in
the region under control. Xinhua reports that according to Public Security Bureau
statistics for the Xinjiang Uyghur Autonomous Region,“Since 2009 the number
of dangerous organized groups broken up there every year has exceeded 100 and
remained high. In 2012, there were over 190 terrorist incidents, many more than
the year before. The number of lone-wolf incidents committed by an individual
or small group has been on the rise. The terrorists have been young, typically
born in the 1980s or 1990s, and 95 percent have had primary school education or
less.

1

＂Terrorist incidents that occurred in 2014, following the establishment

of the National Security Commission of the Communist Party of China, include
the following:

2

• March 1 at 9 p.m.: Terror attack on Kunming Railway Station

*Kai-Huang Yang, Professor and Dean of the
Cross-Strait Research Center, Ming Chuan
University

© 2014 by Taiwan Foundation for Democracy

206 China Human Rights Report 2014

• April 30: Two suicide bombers blew themselves up at Urumqi Railway
Station, taking their own lives as well as that of an innocent bystander.
This attack was during Xi Jinping's first inspection trip to Xinjiang.
• May 22 at 7:50 a.m.: On Gongyuan (Park) Street in Urumqi's Saybagh
District, two unlicensed vehicles plowed into crowds of people and
exploded. At the time of the cited report, 31 people had died and over 90
had been injured.
• June 21: In Kargilik (Yecheng) County, a number of speeding vehicles
crashed into the Public Security Bureau office building and exploded. 13
assailants died, and 3 public security officers were lightly injured.
• July 28 at dawn: In a heavy terrorist attack in Yarkand (Shache) County,
dozens of Han and Uyghurs were injured or killed, 31 vehicles were
smashed, and 6 vehicles were burned.
• July 30 at 6:58 a.m.: Juma Tayir, who was vice president of the Islamic
Association of China, member of the China Islamic affairs steering
committee, vice president of the Xinjiang Autonomous Region Islamic
affairs committee, and hati of the Id Kah Mosque, was killed after
leading the Fajr prayer (the first of Islam's five daily prayers). The police
investigation result was that the killers were three Islamic extremists,
Turghun Tursun, Memetjan Remutillan, and Nurmemet Abidilimit, who
had plotted to do“something big＂to expand their influence.
• September 22: Numerous explosions occurred in Bügür (Luntai) County,
killing two and injuring several more. According to the government's
official Xinjiang website, Tianshannet, at around 5 p.m. explosions
occurred at the entrance to a shop in the county seat, in Yangxia Town,
and Tiere Kebazha Village, killing two and injuring many others in
total.

3

In contrast, in Tibet there were 131 self-immolations from February 2009
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until February 2013

4

but that phenomenon has gradually subsided and the

last two years have been relatively peaceful. The American government's most
recent human rights report nevertheless accuses the Chinese government of a
continued lack of respect and protection for human rights in both the Xinjiang
and Tibetan autonomous regions. In the name of social stability and striking
back against separatism, the Chinese government uses any means necessary
to severely suppress Tibet's unique religion, culture, and language, including
restricting Chinese Tibetans' freedom of speech, religion, association, assembly,
and movement, the U.S. State Department reported.

5

Xinjiang and Tibet are not the only regions where there has been trouble. At
the end of May 2011, there were many student protests in Inner Mongolia, and
there are still sporadic demonstrations there. In Guangxi Province, the Zhuang
(Bouxcuengh) ethnic group has protested.
All in all, recent years—and particularly this year—have shown that during
the time mainland China has reformed and opened up, the problems of minority
groups haven't been resolved, and instead have become more complicated. For
these groups, this“modernization＂actually means the loss and disappearance
of traditional culture, with the vanishing of minorities' own culture, languages,
and life customs particularly evident. The faster modernization goes, the faster
minority culture goes too. For these groups, this is a matter of cultural human
rights. In other words, this year the focus of reflection on cultural and educational
human rights should be the cultural and educational human rights of ethnic
minorities, especially the Uyghur people.

II. The Present Situation:
News about the state of minorities' cultural and educational rights, like news
about anything else in mainland China, is divided between two extremes: the
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official reports of the Communist Party of China (CPC), which are uniformly
positive, and reports and analysis from Western media, which willingly take a
negative slant.
(1) The CPC’s statements
The political rights of minorities are fully guaranteed. With respect to
culture, education, and religion, the CPC claims the following achievements:
“In 2013, there were 32 companies publishing books in minority languages;
13 e-publishers of minority-language writing, audio, and video recordings; 222
minority-language periodicals; 99 minority-language newspapers; and 9,429
minority-language books published. In minority autonomous regions, there were
73 radio stations with 441 programs, 100 of them in minority languages; 90
TV stations with 489 programs, 100 of them in minority languages; and 50,834
cultural organizations: of these, 653 were libraries, 784 cultural centers, 8,153
cultural stations, and 385 museums. The traditional cultures of ethnic minorities
6

are protected. ＂
As for religious faith, CPC official statistics show that“Xinjiang has 10
minority ethnic groups whose creed is Islam. Their population is 13.7 million,
and there are about 24,000 mosques and over 29,000 personnel for this religion.
Xinjiang also has 120,000 Buddhists, with 53 temples and 326 personnel; nearly
60,000 Protestant Christians, with 374 religious personnel; about 6,000 Catholics,
with 20 churches and 25 personnel; about 1,000 Orthodox Christians, with three
temples and two personnel; and about 300 Taoists, with one temple. The Koran,
Sahīhal-Bukhārī, commentary on the Koran, wa'z collections, and other classics
7

are published in Xinjiang in languages such as Uyghur, Han, and Kyrgyz. ＂
As for Tibet, official information states that Tibetan Buddhist cultural
heritage is protected. There are 4,277 places with Tibetan cultural relics.“Besides
Potala Palace, Norbulingka, and Jokhang Temple, which have been registered as
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UNESCO World Heritage Sites, Lhasa, Shigatse, and Gyantse have been named
national historical and cultural cities. The Tibet Museum is a first-class national
museum.＂
Moreover,“Tibet has 76 entries in the list of national intangible cultural
assets, 323 more at the regional level, 76 more at the city level, and 814 more at
the county level. It also has 68 people honored at the national level for passing on
intangible cultural heritage, 227 more at the regional level, and 117 civic Tibetan
folk teams.＂
As for passing on Tibetan Buddhism:“Tibet has 1,787 places for religious
activities, 46,000 resident monks and nuns, and 358 living Buddhas. At temples,
sutras are studied and debated; promotions are given; and ordinations, Abhiseka,
and other traditional religious practices are regularly performed. Various
activities are performed during every major religious festival. Reincarnation of
living Buddhas and reincarnation is a special tradition passed down by Tibetan
Buddhism which is respected by the nation.＂
Additionally,“Conduits of religious culture such as temple murals,
sculptures, statues, thangka, prayer wheels, musical instruments, and statue
niches are protected and maintained. A large number of classics of religious
literature have been saved, organized, and published. The traditional printing
houses of the temples have been continued and developed. There are close to 60
large-scale temple printing houses, including those of Muru Temple and Potala
Palace, and they produce some 63,000 kinds of scrolls per year. There are some
8

20 lay sellers of scriptures as well. ＂
As for languages, there are 10 distinct oral and written languages used by
the 13 ethnic minorities native to Xinjiang. These languages are used along with
Mandarin in public affairs, and they are also widely used in news, publishing,
radio, film, and TV. The Xinjiang Daily is published in four languages: Uyghur,
Mandarin, Kazakh, and Mongolian. Xinjiang Television has programs in these
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same four languages. The Xinjiang People's Publishing House releases titles in
six languages: Uyghur, Mandarin, Kazakh, Mongolian, Kyrgyz, and Xibe.
Tibetan literature studies are protected by law. The official seals, certificates,
forms, envelopes, letterhead, and signs, as well as the signage and street and
traffic signs for government institutions, factories and mines, schools, bus and
train stations, airports, stores, hotels, restaurants, theaters, tourist attractions,
stadiums, and libraries there are all bilingual, using both Mandarin and Tibetan.
There are 14 magazines and 10 newspapers in the Tibetan language. The Tibet
People's Broadcasting Station has 42 Tibetan-language (including Kamba)
programs and columns. A Tibetan-language TV news station runs 21 hours of
programming per day, and a Kamba-language channel runs 18 hours per day.
Xizang Television runs 24 hours of programming a day.
(2) Overseas Attacks
Overseas critics believe that the CPC authorities are using the chaos in
Xinjiang to tighten their control on religion in the name of opposition to“the
three forces＂(ethnic separatists, terrorists, and religious extremists). Voice of
America reported,“On January 1 next year [2015], the implementation of these
laws will begin: Disseminating or witnessing video related to jihad, religious
extremism, or terrorism either inside or outside a religious place will be
forbidden. Those responsible for religious places must report any such activities
to the competent authorities or police. At the same time, holding religious
activities in government buildings, public schools, and commercial areas or
institutions will henceforth be forbidden. Religious activities must take place at
9

registered locations. ＂
Other commentators accuse the CPC of conducting a holy war through its
anti-terrorism campaign.

10

They also criticize the CPC's Xinjiang Autonomous

Region government of suppressing their residents' traditional religious
festivals.
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They criticize the broadening of the CPC's management of religion in
Xinjiang and Tibet as having clear political objectives, namely:“opposing ethnic
separatists and protecting the CPC's economic benefits from Xinjiang's and
Tibet's vast resources. ＂They also enthusiastically uncover CPC officials' arrests
of religious figures and report on legal judgments made against such figures in
mainland China to attack mainland Chinese minorities' cultural and educational
human rights.
When it comes to minority culture, the biggest doubts are about sinicization
and religious policy suppression. Sinicization's main expressions are in clothing,
language, and life customs. When it comes to Sinicization of culture, it's said,
“The CPC is forcing Uyghurs to assimilate into Han culture. Many Uyghurs
are not wearing their people's traditional apparel.＂In Xinjiang, the Chinese
government, in the name of the anti-terror campaign, is attempting to change
some deep-rooted cultural traditions. Restrictions have been established against
men wearing beards and women wearing veils. A journalist himself noticed this
phenomenon in Aksu when accompanying a member of the government news
office for interviews. It appeared that men over age 50 could still wear beards,
but those under 50 had shaved them off. Moreover, many women there no longer
wore veils, and those who did avoided journalists' cameras as much as possible.

13

Regarding language, the East Turkistan Information Center's website says,
“Since May 2005, the Xinjiang authorities have put forward a concrete program
to expand use of Mandarin Chinese. The program orders that by 2012, all
Xinjiang kindergartens should have bilingual education, using both Mandarin
and Uyghur, and that all primary schools achieve this goal by 2015. By 2020,
all students must be able to speak both languages fluently. This policy has
made it difficult for Uyghurs to get jobs in their own hometowns because many
enterprises that come to the territory from mainland China refuse to employ
Uyghurs on the grounds that they don't understand Mandarin. Although those
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who learn Mandarin can find employment opportunities, some Uyghurs still
worry that the promotion of bilingual education is a means for Beijing to sinicize
14

Xinjiang. ＂
Not only are the CPC regime's policies for governing Xinjiang attacked
for promoting assimilation; its moves to care for Uyghurs and promote ethnic
harmony have been widely panned, as well. The English-language government
newspaper China Daily reported that Guangdong Province planned to hire at
least 5,000 Uyghur workers over the next three years, and over 1,000 Uyghurs
had already arrived there for that purpose this year. These laborers were the
biggest group to be exported from Xinjiang to Guangdong, and officials from
both provinces attended their departure ceremony.
The New York Times' Chinese-language website reported the same story as
follows: In the face of Uyghurs' attitudes and actions to resist the Han people,
the mainland Chinese and Xinjiang governments' newest measure was to send
Uyghur workers to faraway provinces“to encourage ethnic groups to understand
each other better and increase the feelings between them.＂The paper indicated
that the Uyghur laborers had to go through“ideological and political review,＂
and one Xinjiang local official had to accompany every 50 workers. One of these
officials, Cheng Peng of Konasheher (Shufu) County, stated that“they all have
to go through training, political review, and physical examinations,＂and“their
training includes cultivation of ethnic unity, legal knowledge, the Mandarin
language, and daily factory discipline and regulations,＂particularly“how
15

minority workers are to interact with Han people: etiquette and courtesy. ＂
The Xinjiang authorities' measures to encourage marriage between Han
and Uyghur people have also been lambasted by the foreign press.“Xinjiang
Province's Cherchen (Qiemo) County today (Aug. 21, 2014) released pilot
measures to encourage marriages between Han and Uyghurs. They establish
that after receiving a certificate of marriage, the government will provide such a
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couple 10,000 RMB per year, and if one spouse does not have a steady job, one
can be found for him or her. For couples married more than three years, fathers
and mothers alike can enjoy the residential and medical benefits for spouses and
children of Han-and-minority marriages,＂notes one report. Another says that
by the end of the first month after Cherchen County announced these measures,
no one had come forward to register their marriage and take advantage of them.
The Han husband in a Han-Uyghur marriage in Urumqi said that segregation
between Han and Uyghurs is severe, and they very rarely intermarry. He himself
had already been married to his Uyghur wife for seven years, and they still didn't
dare to give that news to her family.

16

As for Tibet, an essay this year for Beijing Spring published in the United
States stated that from a cultural perspective, in the Tibet Autonomous Region
Mandarin has already replaced Tibetan as the language of study, restricting ethnic
minority students' entry into and mastery of technical subjects as a matter of
policy, continuing the paving of Tibetans' road to“slavery.＂In the last five years
in particular, the Tibetan studies departments of large universities designated
for ethnic minorities have restricted the number of students recruited annually,
raising their minimum exam score standards so high they are even neck and neck
with the nation's top universities. Even Tibetan students with scores of 95 percent
or more find themselves helpless to matriculate to these departments. The“special
scoring to care for ethnic minorities＂is superfluous, and students are left with
only one choice: to abandon Tibetan studies. The false causation argument is then
made later on that“it's not that we don't let you study it; it's that you don't want
to study it.＂
Discriminatory methods are also used in career evaluations to suppress
indigenous professors. For example, in a career evaluation standard chart cited
in the article,“grade levels and ratings of professional and technical posts,＂
although there are many different factors for consideration, such as political
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thought, the most crucial of these are“winning the national technological
invention award,＂
“enjoying a special subsidy from the State Council of the
People's Republic of China,＂and“having one's work presented in a｀core
studies journal.＇＂However, no journals in the languages of ethnic minorities are
included in the list of“core studies journals.＂Works in minority languages never
win the national technological invention award. So, many people are forced
to accept that there is no future in conducting studies in a minority language,
and their children are better off using the“assimilation method＂and making
Mandarin their primary language of study.

17

The National People's Congress (NPC) for the region on May 22, 2002
passed the“regulations on study, use, and development of the Tibetan language
in the Tibet Autonomous Region.＂If the new stipulations are to be followed,
Tsering Woeser wrote, importance will not be given to the study, use, or
development of the Tibetan language in everyday activities, and the tongue will
gradually disappear from Tibetan people's lives. Tibetan culture will lose its
inherent foundation.
Hence, Tashi Tsering, who is nearing eight decades of age, wrote a letter
calling on the region's people's congress to newly review the CPC central
government's“guidelines to place equal importance on Tibetan and Han and
make Tibetan the main language, and the important decision to establish an
educational system using Tibetan in pedagogy＂when it comes to study, use,
and development of Tibetan. Cheng Chong indicated that“study and use of the
Tibetan language and establishment of a Tibetan-language teaching system not
only meet the need to create modern talents but also realize the most basic human
rights of the Tibetan people. They meet the basic conditions for ethnic equality. ＂
They got the attention of the regional leadership headquarters, and a
discussion forum was convened. However, in 2014 the CPC seemed to place even
less value on study and use of the Tibetan language. For example, on October
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29 in Gakog (Hongyuan County), Amdo, part of the Ngawa Tibetan and Qiang
Autonomous Prefecture, the CPC authorities convened the“2014 Aba (Ngawa)
pastoral area primary and secondary school principals' management ability
upgrade on-site training session.＂Over 130 people took part, including seven
education bureau directors, secretaries, and numerous primary and secondary
school principals from the county. At the meeting, the Ngawa education bureau
chief gave a speech with the theme“Tibetan is not important.＂He said,“The
educational materials in all the secondary schools in Aba should be changed to
Mandarin. There's no need to study Tibetan, because even if the students study
it, they can't widely use it, and it doesn't have great benefits for the development
of pastoral area education.＂He also particularly asked the principals to make
Mandarin a focus of study and increase the Mandarin levels of primary and
secondary school students to be considered top-rank principals.

19

On January 3, 2014, Tibet Post International reported that the CPC was
undertaking“cultural annihilation＂in Tibet. It wrote:“With Tibet's heritage
and its rich contributions to the human race facing the crisis of annihilation
and disappearance, we must give our all to use Tibetan-language education to
promote the language in order to preserve Tibetan literature and culture. Culture
that is destroyed cannot be restored in a day; once the CPC eradicates it, the
20

Tibetan style will be completely wiped out. ＂
Regarding management of religion, on November 1, 2010, the State Council
of the People's State Administration for Religious Affairs promulgated the
“Tibetan Buddhist temple management regulations.＂According to the CPC, the
goal is to establish standards, but Tibetan exile groups abroad believe that“ever
since the beginning, when Buddhism was brought to Tibet, an independent
religious system has slowly taken shape there throughout its history, which
takes into account the relationship between monks and lay people, monks'
assets, temple organization, the relationship between masters and disciples, the
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relationship between temples and the government, the management of temple
assets, the relationship between one temple and another, the relationship between
temples and the private sector, the relationship between temples and other
Buddhist countries and regions, the temple education system, the responsibilities
that must be shoulders by temples, etc. Tibetan Buddhism has her own unique
characteristics. She has a complete system of operation that is very suitable
for Tibetan society. Neither the Tibetan people nor the Tibetan religious world
has ever doubted this system. The regulations for Tibetan Buddhist temple
management have a big｀special feature＇and a string of｀statements on the
record.＇Obviously, the CPC's final objective for every article of these regulations
is the thorough destruction of the Tibetan Buddhist educational system in order
21

to bring about the destruction of Tibetan Buddhism. ＂
From February 27, 2009 to February 13, 2014, there were 126 selfimmolations of Tibetans within Tibet and five outside it, for a total of 131. Of
these, 19 self-immolators were women. Among the cases we know of, 109 of
those in Tibet died and three outside it did as well. In 2009, there was one selfimmolation. In 2011, there were 14; in 2012, there were 86; in 2013, there were
28; and from January 1 to February 13, 2014, there were two. Three of the selfimmolators were Rinpoche (senior monks); 35 were regular monks; six were
nuns; and thus the total number of religious was 44. They included members of
the Nyingma, Sakya, Jonang, and especially the Gelug sects. There were also
66 herdsmen and farmers among the self-immolators, the great majority of them
herdsmen.

22

Overall, from outside the border, it appears that the CPC's policies regarding
minority ethnic groups are full of errors from top to bottom. Besides the
suppression through the military, none of the policies can be approved of either.
As a result, minority regions under CPC rule have seen repeated, long-term, and
total resistance. Obviously there are no“human rights＂to speak of there, either.
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In reality, however, governance among different ethnic groups is never easy.
The Scottish independence referendum alone makes it very clear that the CPC's
adoption of the“ethnic autonomous region＂policy of governing minorities is a
middle way between minority independence and minority assimilation.
Before the reform and opening, there were relatively few conflicts between
the rulers and the ethnic minorities, particularly in the areas of culture, customs,
and education. Society was quite peaceful and stable then. However, since the
reform and opening, the Han have modernized at a rapid rate, and the disparity
between the east and west of the mainland has grown. Concomitantly, unfairness
in development between different ethnic groups has become glaring everywhere.
The central government rulers have necessarily been tested by this. Hence, they
created“great western development＂and“partner assistance＂policies to help
minorities develop.
The motivations for these policies cannot be questioned, but behind
the minority modernization policies is the unavoidable domination of“Han
consciousness＂and“capitalist logic.＂The former may be summarized as
“imposing your own desires on others＂and the latter as“product exploitation.＂
From the minorities＇perspective, they are being forced into a“great leap＂and
“great change.＂Their own cultures, values, and social structures are being
challenged to the utmost. It is natural that they wouldn't adjust, and that a great
sense of loss and anxiety would be created. On top of that, failures in governance
by CPC headquarters and encouragement of anti-China forces by foreign
countries have caused great turmoil.
Objectively speaking, the CPC's policies follow similar logic to the ones
Western countries took toward minorities they ruled in earlier eras. An ethnic
group that rules other ethnic groups will be blamed for whatever it does. We
are not in the CPC's position. It is hard to delve deeply into the results of its
policies. It's not appropriate to use our own subjective perspectives to completely

© 2014 by Taiwan Foundation for Democracy

218 China Human Rights Report 2014

reject someone else's. Given those standards, if we contemplate once again the
criticisms of anti-CPC figures, we will find:
Firstly, the objective of foreign critics is to split apart China or to overthrow
the rule of the Communist Party. They are not entirely concerned about the
cultural and educational human rights of minority ethnic groups. Because their
true goal is to split up China and overthrow party rule, their criticism is clearly
propaganda-oriented, not policy-oriented. In their eyes, any minority policy
undertaken by the Beijing authorities is wrong and part of a conspiracy.
In reality, this position does not necessarily meet the expectations of the
ethnic minorities inside mainland China. Generally speaking, what these groups
want is to live happily and peacefully, free of terror. They won't always fight.
Hence, the result of ungrounded propaganda from outside the country is that
public opinion will distance itself from the minorities day after day. The criticism
of outsiders, just like the propaganda of the party within the country, is one-sided
evangelism that is less and less persuasive.
Secondly, modernization is the inevitable fate of every country now.
Countries that are not Western and Protestant in particular have been forced
to modernize. Over the course of modernization, non-Western non-Protestant
countries have seen some of their traditions gradually disappear. Traditional
ethnic cultures, languages, customs, and religions in particular have gradually
shifted.
The rulers in Beijing cannot accept that a certain region or ethnic
group within a country could persist in an unbalanced state within respect to
modernity in the long term. And if it has to launch the process of modernization
within a minority region, it must influence that ethnicity's traditional culture,
language, customs, and religion. Hence, the key to objective criticism should
be clarification of whether the issue is an error of CPC policy or an effect of
the trend of modernization. Otherwise, the critics will be unable to establish an
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effective conversation with minority resistance figures within the country based
on anything besides ethnic nationalism or religious feeling. Instead, they will
just have short-term and pragmatic uses for each other. It will be very difficult to
deeply cooperate.
Thirdly, the CPC rulers cannot let the situation deteriorate; hence,
adjustment of CPC policy must be for rational, endogenous political reasons. The
“logic of tyranny＂that figures abroad ascribe to the government does not exist.
When we explain the logic of the CPC's policies, we must first understand the
environment, structure, and problems any new policy is created in order to face.
Only then, when we are standing on the same foundations, can our criticism have
the power to improve ethnic minorities' circumstances. With this introspection
in mind, we will take this year's biggest headache for the CPC, Xinjiang, as an
example in order to examine the CPC's cultural, educational, and religious human
rights measures toward ethnic minorities this year.

III. The central government’s ethnic minority policies, with
Xinjiang as an example:
In view of the situation in Xinjiang worsening by the day, CPC central on
May 28-29, 2014 held the second central Xinjiang work conference. The format
of this conference, like the first (in 2010), was of the highest level and attended
by officials of the highest rank. Xi Jinping took part and gave an address.
Afterward, Politburo Standing Committee and State Council Premier Li Keqiang
gave a lecture about work on Xinjiang's economic and social development.
Politburo Standing Committee and Chinese People's Political Consultative
Conference Chairman Yu Zhengsheng gave a lecture at the end of the conference.
In his speech, Xi presented the modus operandi of“implementing
central's overall policy direction respecting Xinjiang work, revolving around
the objectives of social stability and long-term public security, led by the
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promotion of Xinjiang's governance system and the modernization of governance
capabilities, taking economic development and the improvement of living
standards as the foundation, focusing on promoting ethnic unity and preventing
the spread of religious extremism: upholding rule by law in Xinjiang, a united
and stable Xinjiang, and long-term construction of Xinjiang, and working to
build up a socialist Xinjiang of unity and harmony, prosperity and affluence,
23

civilizational progress, and safe and happy living. ＂
Xi definitively proposed a new way of thought, as well, summed up in
three major orientations: resolute and quick suppression of separatists, vigorous
support of residents＇livelihood and economic development, and ending the
root causes of the creation of extremists. The first two of these orientations are
unrelated to this article, so I will not discuss them further in this report.
The third—ending the root causes of extremism—involves the CPC regime's
treatment of the cultural, educational, and religious human rights of mainland
China's minorities, and it is the most novel part of this workshop.
Xi said:“All ethnic groups must understand, respect, include, appreciate,
learn from, and help each other. They need to hold as close to each other as
pomegranate seeds. Contact, exchanges, and blending among ethnic groups
must be strengthened. Many kinds of constructive work must be deployed and
launched. Bilingual education must be promoted, as must the establishment
of social structures and community environments where various ethnicities
are mutually embedded. There must be an orderly expansion of the programs
bringing ethnic minorities from Xinjiang into the interior regions to receive
education, employment, and housing. Ethnic groups must be encouraged to have
deeper understanding of and feeling for each other when producing things, living,
working, and studying together.＂
Xi emphasized,“Religious work must be meticulously carried out in order
to actively guide religious and socialist societies to adapt to each other, with
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religious figures and faithful alike playing positive roles in advancing economic
and social development. The basic principle for dealing with religious issues is
to guarantee the law is followed, curb lawbreaking, prevent extremism, resist
infiltration, and fight against crime. The right and normal demands of religious
believers must be guaranteed by the law. The customs of religious believers
must be respected. Legal channels for religious believers to correctly grasp the
common sense imparted by their faith must be steadily broadened.
“The cultivation of the team of instructors of patriotic religion must be
cultivated. Effective measures must be adopted to raise the quality of religious
clergy. The leadership of religious organizations must be firmly in the hands of
the patriotic clergy…The precedence of religion must be upheld. Outstanding
talents must be cultivated. Academic enrollment must be increased overall so
that children of the appropriate age study, live, and grow up at school. More
outstanding educators must be enticed to invest themselves in education. More of
the nation's educational resources must be invested in Xinjiang.＂
Xi recommended three methods of ending the root causes of religious
extremism:
The first is to strengthen exchanges between different ethnic groups and
to deepen understanding and feeling between different ethnicities that are
producing things, living, and studying together. Concrete ways to do this are
to promote the establishment of mutually embedded community structures and
social environments as well as orderly expansion of the scale of movement of
Xinjiang's ethnic minorities to the interior regions for study, employment, and
residence.
Strengthening ethnic unity is the catchy slogan the CPC must use whenever
discussing ethnic issues. In the past, the chief expression of this unity has been
policies to buy off these groups. In terms of mentality, it's unavoidable that this
is portrayed as the Han providing“selfless＂assistance and the minorities uniting
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with the rest of the Chinese family out of“gratitude.＂The creative aspect this
time is that“ethnic exchange＂is an approach, and the concrete thinking behind
it is mutual increase of perceptual knowledge. The definitely feasible means for
that are“mutually embedded community structures and social environments＂
as well as“orderly expansion of the scale of movement of Xinjiang's ethnic
minorities to the interior regions.＂
This should be the expansion from the personal experiences of minority
scholars and existing practices of numerous communities.
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There is no doubt

that it is an experimental method for resolving the present contradictions of
mainland China's minorities. In fact, this thinking is in the vein of Singapore's
proportional ethnic quotas for public housing allocation

25

as well as the United

States' quotas for employment of minorities and disadvantaged groups by public
institutions—continually added upon and improved from Title VII of the Civil
Rights Act of 1964 through the Glass Ceiling Act of 1991 and so forth—while
the U.S. Department of Labor's Office of Federal Contract Compliance Programs
has dedicated itself to monitoring agencies' implementation of this legislation.
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All these examples can be considered. In order to formulate a comprehensive
plan, current ethnic group policies must be improved and supplemented. Thus,
“mutual embedding＂must at first depend on legal decrees and policy provisions
in order to facilitate the creation of“markets＂and possibilities for ethnic groups
to meld. The various conflicts that could occur during the initial stage of“mutual
embedding＂must be fully considered, as must the issue of how to fairly sort
out disputes, so that the long-term initiation of new ethnic relations is mutually
inclusive and supportive, and in life, feelings, and contact, there is a deep level
of fusion and a high degree of adhesion—“you are in me and I am in you＂—
creating communities of interests and emotional communities that are closely
tied to each other.
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Former CPC United Front Work Department executive vice director Zhu
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Weiqun has indicated:“The implementation of national merging cannot be forced
into being by administrative means; nor can the responsibility to guide and
promote cannot be abandoned, with no action taken. Even moreso, administrative
methods cannot be used to prevent fusion and solidify ethnic distinctions. Fusion
is not｀sinicization.＇It is the shared possession and usage of the advantages
and strengths of each ethnic group and enhancement of consistency.
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＂This is

not to pour cold water on things right from the start, but to begin prudently. It is
the same when it comes to minorities' employment problems. Not only must the
protection and fairness of their employment opportunities be considered; other
benefits that follow employment as well as fairness in job promotions must be
standardized as well in order to truly realize the spirit of“mutual embedding.＂
At the same time, the promotion of“mutual embedding＂and“expanded
[provincial] immigration＂must emphasize that this is not“fusion＂, nor it is
“sinicization＂or“assimilation＂. The word“integration＂must replace
“merging＂. The former refers to the government having the responsibility to
create a harmonious society and make people of different ethnic groups willing
to live with each other, while retaining the special characteristics and advantages
of their own ethnic groups, in order to observe and learn from each other.
Obviously, this is an ideal situation that exists in theory, but the main point is that
cadres at all levels cannot have an attitude centered on“political achievements＂
that leads them to kill the plants by trying too hard to help them grow and by
forcing matchmaking. That could very well be self-defeating and fraudulent,
offending ethnic groups and twisting Xi Jinping's innovative ideas.
The second method to end the root causes of religious extremism is to
make students of the appropriate age study, live, and grow at school. This is to
use the grassroots teaching of minority children to fight against the scripture
they absorb and influence they receive at private schools. In other words, when
it comes to Xinjiang's problems, Xi calls for use of swift repression, economics
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and livelihood, resistance through education, and teaching of knowledge for an
all-position, all-aspect propaganda war against religious extremism. He wants
to change the atmosphere of social division in Xinjiang and crush religious
extremism's seedlings of future growth.
The third method is to meticulously complete religious work: this includes
“exerting religious figures' and faithful's positive roles in advantaging economic
and social development, legally guaranteeing right and normal demands of
religious believers, and respecting believers' customs; steadily broadening legal
channels for religious believers to correctly grasp the common sense imparted
by their faith; and adopting forceful measures to raise the cultivation of clergy,
and ensuring that the leadership of religious organizations must be firmly in the
hands of the patriotic religious figures.＂Similar formulations have been made at
past CPC leadership discussions of religious issues, but Xi's argument has two
big backgrounds.
One is that Xi has met with more clergy than any other leader of the CPC
in history.

29

With extremism still provocative, Xi's method is to resist it through

true religion, so that“scientific scriptural interpretation guides the expansion
of the correct understanding of religious teachings by believers, satisfying their
right and normal religious needs and effectively opposing the penetration of
religious extremism.＂
The People's Daily editorialized:“Religious extremism has deceptive,
political, and violent characteristics. Removing this malignant tumor requires a
long-term and complex process. This is a common challenge of countries around
30

the world. As light takes one step forward, darkness takes one backward. ＂
This method of using doctrine to fight doctrine should have certain forwardlooking future effects: Xinjiang extremists who launch slaughters of innocent
members of their own faith like Mawlānās
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will in doing so represent the

poverty and error of their own beliefs. Moreover, they will create a rift between
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themselves and true believers and necessarily steadily isolate themselves. Thus,
the Xinjiang policy of using both the iron fist and the velvet glove could produce
heretofore unprecedented results.
Obviously, besides convening the Xinjiang work conference this year, the
CPC from September 28-29 in Beijing held the national work conference on
ethnic issues. According to Xinhua, from the standpoint of cultural human rights,
it did not overstep the domain of the Xinjiang work conference, but it indicated
that since the opening of the country, mainland China has entered an active
period of large flows of ethnic group members across regional borders, and urban
ethnic work is of increasing importance. A“closed-door doctrine＂cannot be
adopted in response to minorities＇floating population, but a laissez-faire attitude
cannot be taken, either. The key is to seize control of the two docks: the places
population is flowing out from, and the places it is flowing into.
Great effort must be made to focus on communities and promote the
establishment of mutually embedded social structures and community
environments. Protection of the legitimate rights and interests of all ethnic
groups must receive attention. Overt and disguised discrimination as well as
offensive language and actions against minorities must be resolutely corrected
and ended. Minorities moving into cities must be guided to consciously abide by
national laws and city regulations so cities are better able to admit minorities and
minorities are better able to blend into cities.
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From this, one can see that the CPC is fully aware of the trend of ethnic
minorities flowing out of autonomous regions. Ethnic group work is no longer
the province of autonomous regions alone. Developed eastern and central
provinces are all dealing with ethnic issues, which is more challenging outside
the autonomous regions. The methods proposed in ethnic issue conferences are
to, on the one hand, teach the Han to respect minorities, and on the other, teach
the minorities to consciously abide by national laws and provisions. It's clear that
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in the years to come, mainland China's human rights questions will involve a
new period of ethnic groups learning to live with each other, and their respective
rights in these circumstances will be a matter of greater concern.

IV. Discussion of cultural human rights with respect to
innovative policies for governing Xinjiang
The problems of Xinjiang have perplexed for quite some time. The CPC
has convened Xinjiang work conferences and work conferences to aid Xinjiang
numerous times. Objectively speaking, the situation there has been getting worse
and worse. In recent years, problems have spread through the whole territory.
Under these circumstances, Beijing called a work conference of the highest
level, showing that the central government places high importance on the longterm stability as well as the prosperity and development of Xinjiang. This also
reminded all of mainland China to place high importance on this issue. It was
very timely. Unlike before, when economics was the sole axis of support to
Xinjiang, multiple innovative supporting measures were put forward, and the
author believes they contained many exciting elements.
However, the situation in Xinjiang is certainly complicated, particularly the
religious factors which involve religious terrorist ideologies and organizations
from Central Asia and the Middle East. Hence, promotion of new policies
requires much calculation and demands perfection. Given that, this essay will
discuss the new policies for governing Xinjiang from the aspects of culture and
religion.
Firstly, the“mutual embedding of ethnic groups＂policy will be used to
increase mutual familiarity and understanding. If social and neighborhood
interaction in everyday life will allow the Han to truly change their stereotypes
about minorities—which have been deeply embedded by traditional histories,
operas, stories, historical novels, and the like—and to respect diversity and give
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those of other ethnicities equitable treatment, then from a long-term perspective,
this will most certainly assist with the true implementation of ethnic policy. It
will make“supporting Xinjiang＂and“supporting Tibet＂mean more than just
government aid for these regions. It will also realize the core values of socialism,
such as civilization, harmony, freedom, and equality.
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The Han cadres' mentality is no longer centered on“support.＂It's now
centered on adjustment. This is the most important strategic significance of
the current policy of mutual embedding. Obviously, over the course of policy
promotion, guidance and counseling must be of chief importance. With respect to
difficulties and short-term maladjustments in policy promotion tactics, there must
be abundant estimates and support. There must also be reasonable and powerful
notes (white papers) to eradicate doubts that minorities could be assimilated or
sinicized and wipe out the pretexts to attack and actual acts of sabotage by ethnic
splittists inside and outside the borders.
Hence, in the initial stage of promotion, whether in Xinjiang or in another
province or city,“political achievements＂cannot be the index for making
demands. Instead, results should be used to make judgments. These results
shall be indicators of the level of integration between ethnic groups, the level
that ethnic groups can accept each other, and the degree to which special ethnic
characteristics have been preserved after mutual embedding. This will absolutely
not be easy, but it is, after all, just the first step. We believe the CPC's officials
can exchange experiences with those of Singapore. Experimental policies can be
tried out in coastal cities and then gradually expanded.
The second policy is education. Besides imparting knowledge, the author
is afraid that history and language education are the keys to cultivating mutual
respect, inclusiveness, equality, and diversity. If history education is taught with
the Han at the center, for example, and demarcates between Han and barbarians,
with the textbooks including Confucian school lines like“driving out the
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criminals to revive Chinese culture,＂and“those who aren't of my race must
have different hearts,＂or if Stalin's five-stage theory of history is rigidly applied
while the histories of minorities are criticized discriminatorily, there is no way
minorities will identify as Chinese. The so-called“Chinese Dream＂will be for
the Han alone.
When histories of China are written, minority scholars must first be invited
to discussions. Mainland China's present stage of modernization, and the history
of all Chinese ethnic groups, should focus on highlighting every ethnicity's use
of and harmony with nature as well as the wise performance of natural symbiotic
coexistence. The path of minorities' interaction with the Han should be plainly
described. Every minority should be included in Chinese history books, so people
can all see the wisdom, contributions, errors, and regrets of their group and other
groups. Only this can change stereotypes of other ethnic groups and remove one's
own group's arrogance and chauvinism.
As for language, from the perspective of modernization, every minority's
study of Mandarin Chinese is not only for the purpose of communication
and work but more importantly to expand its channels to absorb knowledge.
Facing the fast pace of mainland China's modernization, if minorities to not
want to be dependent on aid forever, they must study Chinese. This is not just a
contemporary necessity but a future one, and it's needed for ethnic equality.
Conversely, Han, and Han cadres above all, must study a language of one of
mainland China's major minorities. This would be both an expression of respect
for minorities and an opening for self-reflection. Rich self-contemplation is the
best shortcut to breaking one's own formulaic thoughts. Because any language
that has managed to be passed down until today contains the universal vision and
rules of contemplation of the people that speaks it, it is a path to communication
between universes. Studying that language is to enrich oneself, to liberate
oneself, to prevent oneself from being confined by a type of logical limitation,
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a type of grammatical restriction. When we have another language, we have
another possibility for communication, and we more truly understand an ethnic
group.
Only under these conditions can the CPC equitably resolve ethnic issues
and truly realize the CPC constitution's guarantees of ethnic equality and
protection of minorities' human rights. On top of that, a necessary consequence
of CPC cadres having studied minority languages is conscious or unconscious
protection of minorities' culture, heritage, customs, and habits. Hence, reducing
the barriers and unfamiliarity between ethnic groups advances the possibility of
integration. Under these circumstances, mutual embedding of communities and
society will not coerce minorities into cultural assimilation; instead, it will be the
integration of two or more types of cultures. This will be naturally conducive to
intermarriages between Han and minorities.
In short, the CPC's current generation of ethnic policy certainly has its
innovation, and the CPC has raised its sword and shield to carry it out, earning
people's admiration. And yet, when all is said and done, mainland China lacks
Singapore's legal tradition, and it's not a monolingual society like the United
States: It can see gradual results only if its provisions for embedded societies
and diverse workplaces are supplemented with complementary policies that
have special Chinese characteristics. Originally, the integration of ethnic groups
was considered a project that would take centuries and would require many
generations of minds to produce visible results. Fortunately, the CPC's system
to cultivate successors is just suitable for promoting this kind of century-long
engineering. The author personally thinks this is the best method for truly
guaranteeing minorities' cultural and educational human rights.
The third policy is religious guidance. This is another pioneering effort by
the Central Committee of the CPC to resolve the terrorism problem. Xi Jinping's
counterstrategy has two major parts: One is“steadily broadening legal channels
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for religious believers to correctly grasp the common sense imparted by their
faith,＂and the other is placing importance on the cultivation and adoption of
forceful measures to raise the quality of clergy, by“ensuring the leadership of
religious organizations is firmly in the hands of the patriotic religious figures.＂
The spirit of these two methods, at heart, is the idea of facing religion with
religion. It seems like this has all been heard before, but when the government
itself uses its power to carry it out, the significance is different. The“steady
broadening＂could mean allowing local media to discuss, elaborate on and
explain correct religious knowledge and teaching. This, too, would be a legal and
powerful channel to resist extremist doctrines.
“Placing importance on the cultivation and adoption of measures to raise
the quality of religious figures＂is to allow the organization of more religious
learning institutions and to hold an international seminar to discuss the doctrines
of various religions. For example, because of Xi's directive, social science
institutes' and local universities' relevant departments can take such actions.
When it comes to religious policy, the nation's religion agencies and autonomous
regions have set new specifications, and mainland China's religions can move
away from the initial phase of socialism and take their own paths under the
framework of socialism with Chinese characteristics. Strictly speaking, General
Secretary Xi's method of facing religion with religion can be seen as a new
development in the religious theory of socialism with Chinese characteristics
subsequent to the CPC's release of the theory of mutual adaptation of religion
and socialism.
Obviously, these changes will be difficult to realize in a short period of time,
but in order to eradicate the crises that could be visited on society by religious
extremists, it is absolutely necessary to rethink the religious topics of socialism
with Chinese characteristics.
(1) Review of socialist societies' religious views
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On the subject of religion, the CPC was apprenticed under the views of
Lenin and policies of Stalin. Lenin's theory was that“Religion is the opium of the
people: this saying of Marx is the cornerstone of the entire ideology of Marxism
about religion.＂This led to a struggle against religion. Stalin suppressed religions
and then sought to violently eradicate them.
Hence, after CPC established its state, and dealt not only with the issue
of religion itself but also contact with foreign faiths, it adopted a relatively
adversarial attitude. This was particularly the case after the Anti-Rightist
Campaign began in 1957; it emphasized that“class struggle is the key link＂and
expanded that element in its political campaigns, striking a group of patriotic
clergy. During the Cultural Revolution, the attack on religion was even more
all-encompassing. Faith was seen as one of the“Four Olds＂and among the
“Monsters and Freaks.＂Religious scriptures, buildings, images, and cultural
relics were destroyed on a grand scale. Many miscarriages of justice were
produced, and those wounds have not yet fully healed.
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Mainland Chinese scholar Mou Zhongjian has explained that Marx's theory
that religion is the opium of the people is a reference to its social function. Mou
emphasized that when citizens are suffering, they cannot help but turn to religion
to find comfort—in other words, mental anesthesia

35

.

Actually, there is here a pharmaceutical perception gap stemming from
variance in ethnic psychological plights and eras: For a German of the 19th
century, opium was a necessary medication; without it, there would be no way
to successfully treat patients. Thus, opium was a useful thing. In his medical and
health history of medicinal drugs turning into addictive substances, Chen Jiashin
mentioned that before the end of the 19th century, opium derivatives were still
freely used, and they were frequently employed as analgesics or tranquilizers. At
the beginning of the 20th century, under the guidance of the United States, the
Shanghai Opium Committee was established in Shanghai. Three years later, it
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was transformed into the International Opium Committee based in The Hague.
That is when international joint control of opium began.
In modern China, however, opium is not a medicinal drug but a political
and ethnic humiliation. It is imperialist persecution. It is a harmful drug. It
is the root of“ten thousand evils.＂So even though Marx's original line was
translated correctly, it had a much different meaning for this audience due to the
pharmaceutical perception gap stemming from variance in ethnic psychological
plights and eras. At that time, this clear distinction was not paid much heed,
causing incomparable harm to the religious human rights of humanity, of
mainland China, and particularly of mainland China's minorities. It also
influenced Beijing's governance of these minorities.
In the first stage of the Deng-era reform and opening, which was based
on economic development, a foremost requirement for social safety was the
acknowledgement that religion has a definite function for society, and it cannot
be immediately eradicated. At that time, mainland China produced an unclear
“functional theory＂of religion.
Afterward, CPC scholars, through reflection on religious views, lifted
“mutual adaptation＂to“religious function theory,＂which stated that religion
is useful for making socialist society stable and harmonious.

36

Thereby the CPC

authorities were relatively active in facing religion. They approved of its legal
and long-term existence in socialist society. They also began to flexibly open up
society to religious activities.
However, religious function theory has still not changed mistrust and
contempt for religion. The CPC's Document 19 acknowledged the long-term
existence of religion, saying:“All Party members must have a sober-minded
recognition of the protracted nature of the religious question under Socialist
conditions. Those who think that with the establishment of the Socialist system
and with a certain degree of economic and cultural progress, religion will die
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out within a short period, are not being realistic. Those who expect to rely on
administrative decrees or other coercive measures to wipe out religious thinking
and practices with one blow are even further from the basic viewpoint Marxism
takes toward the religious question. They are entirely wrong and will do no small
harm…
“After Liberation there was a thorough transformation of the socioeconomic
system and a major reform of the religious system, and so the status of religion
in China has already undergone a fundamental change. The contradictions of the
religious question now belong primarily to the category of contradictions among
37

the people. ＂
How would the CPC deal with religion, facing the social and historical
phenomenon of its long-term existence? The document says:“In terms of
worldview, Marxist comrades and theists are at odds, but in terms of political
action, Marxists and patriotic religious believers absolutely can and must form a
united front to fight for the construction of Socialist modernization. This united
front should become an important part of the largest-scale patriotic united front
38

ever led by the Party in the Socialist era. ＂
In other words, it is not certain that atheists must be anti-religion, and they
are even less capable of eradicating it. However, they can form a united front
with religion in order to fight together for the goal of socialist modernization.
In the 1990s, the CPC produced another innovative development in religious
theory. In 1993 during the National United Front Work Conference, Jiang Zemin
called for“active guidance of mutual adaptation between religion and socialist
society.＂Namely, through the“adaptation theory＂spoken of by mainland
scholars (more correctly, the“guidance of adaptation theory,＂but this article
will use“adaptation theory＂for ease of reading) religion could change from an
object for destruction to an object of solidarity and could take a role in policy
implementation.
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The CPC explained adaptation theory thusly:“This adaptation is not to
demand religious believers to abandon theist thought and religious faith; it is
to demand that in politics, they passionately love the motherland, support the
socialist system, and support the leadership of the Communist Party. At the same
time, reform is not adapting socialism's religious system and religious doctrine.
It is using the core proactive elements of religious doctrine, canon and ethical
39

teachings to serve socialism. ＂
At a National United Front Work Conference in November 2001, Jiang went
a step further, explaining that adaptation theory has“two foundations,＂namely,
the establishment of the socialist system and building socialism with Chinese
characteristics, which are in accordance with the fundamental interests of the
broad masses of the people, religious believers included. The political basis for
completing religious work is that the religions in the nation, through their own
reform and progress, can bring their proactive factors to bear to create a certain
foundation for socialist society.
The“two demands＂are as follows: firstly, the demand that clergy and
believers passionately love the motherland, embrace the socialist system,
embrace CPC leadership, and respect the nation's laws, regulations, and policies;
secondly, the demand that clergy and believers engaged in religious activities
obey and serve the nation's highest interests and the overall interests of their
people.
The“two supports＂are as follows: to support clergy's efforts to produce
theological interpretations that meet the needs of social development, and to
support clergy's and laypersons' absolute opposition to the use of religion to
undertake any illegal actions that would harm the socialist motherland and the
interests of the people. They are to do this in order to make greater contributions
to ethnic unity, social development, and the unification of the motherland.
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From then until now, the mutual adaptation theory has been standard
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language for the CPC, as part of the prevailing socialist religious theory. During
the Xinjiang work conference, Xi stated,“Religious work must be meticulously
completed. The mutual adaptation of religion and socialist society must be
actively guided, and it should fulfill an active role in religious figures' and
faithful's advancement of economic and social development.＂
However, deep analysis indicates that this theory is just a change of the
original communist radicals' (that is, the radical Communist left's) distorted
and violent solution to the question of religion. It is not a true elimination of
metaphors like“religion is the opium of the people,＂which through Leninism
changed into a struggle against religion, and which changed to elimination of
religion after arrival in China. This root understanding of religion is far from
allowing religion to return to normal status in human society. First of all, this
mutual adaptation theory, in reality, is a one-sided demand that religion adapt
itself to socialism. Primary-stage socialism does not itself need to adapt to
religions that have thousands of years of history. There are at least three problems
with this:
The first is textual interpretation. A CPC document says,“Looking at our
country's and the world's religious histories as a whole, one can find this common
law: a religion must adapt to the society and times in which it is situated in order
41

to continue its existence. ＂
However, all texts must be interpreted. Socialism's core texts are the works
of Karl Marx. China's practice of socialism is no different: during the time of
the revolution, it went through many interpretations and transformations of Mao
Zedong Thought. It had to pass through China's Agrarian Revolution to succeed.
Then, during the national construction era, it had to pass through Deng Xiaoping
Theory, the Three Represents, and the Scientific Outlook on Development in
order to adapt to the China of those times. The unprecedented“primary stage of
socialism theory＂and“socialism with Chinese characteristics＂had to be created
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in order to guide mainland China's development miracle.
Thus, religion and ideology alike must first be shaped by a fixed core
text, which must necessarily be interpreted in order to be believed and receive
credibility. Any“interpretation＂can only be made under present conditions.
Thus, new theories and thoughts will be derived from subjective and unilateral
interpretations made amidst the dialogue of that era. Only then can faith in the
religion or ideology be maintained and continuously grow.
The second problem is that socialism's mutual adaptation theory merely
passively echoes the phenomenon of the long-term existence of religion; it
doesn't delve into human history and social culture to acknowledge religion's
contribution to human culture. When Max Weber (21 Apr. 1864 – 14 Jun 1920)
discussed capitalism, he recognized Protestant Christianity's contribution to
it. John Locke's (29 Aug. 1632 – 28 Oct. 1704) modern political theory came
in large part from constant dialogue over religion and religious principles,
which produced new futuristic wisdom. Nor does the theory mention religion's
contributions to the development of human music, art, architecture, law, and
other fields.
After the Tiananmen Square Incident in 1989, CPC central further
tightened its grip on religion. In an essay entitled“Marxist ethnic and religious
outlooks must be established,＂Jiang Zemin clearly stated:“In accordance
with the principle of separation of church and state, the nation demands total
noninterference in politics and government affairs—including the judiciary,
education, and family planning—by religions. Religions may not oppose the
dissemination of the Four Cardinal Principles. All religious activities must
stay within the boundaries permitted by national law. Management of religious
groups and places of activity must be stepped up in order to ensure religions
autonomously act in accordance with the law. The reinstatement of previously
abolished special privileges for religions and feudal systems of oppression and
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exploitation are forbidden. Those who dress in the cloak of religion in order to
undertake acts of splittism and sabotage shall be punished in accordance with the
law.＂
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In another essay,“Religious work must be completed,＂Jiang states:
“Religious worldviews are fundamentally opposed to the Marxist worldview.
Members of the Communist Party are atheists, and their worldview should be
Marxist. Party members cannot believe in any religion; moreover, they must
propagate atheism and a scientific worldview to the masses. The Communist
Party must uphold the Marxist worldview; at the same time, it must truly
43

implement the freedom of religion stipulated in the Constitution. ＂
Therefore, since the 1990s, the mutual adaptation theory has just been mere
recognition of the longevity and indestructibility of religion coupled with the
demand that mainland China's religions must adapt themselves to socialism. The
theory most certainly does not call for socialism to adapt itself to religion. Hence,
it also cannot explain why after the huge success of mainland China's reform
and opening, with people's quality of life developing enormously, religion has
nevertheless grown so substantially.
A 2008 CPC document indicated that according to the statistics of the
National Committee of the Three-Self Patriotic Movement of the Protestant
Churches in China, there were then 16 million Protestants in the country, which
is extremely fast growth since the establishment of a new China (the beginning
of Communist rule), when there were 700,000. And this statistic excluded the
faithful attending churches (activity centers) that had not registered with and
received the approval of the government. Hence, the actual number of Protestants
was even greater.
Meanwhile, the number of Catholics was placed at 5.5 million, including
some who had been influenced by the underground church. Although the speed
of the Catholicism's growth cannot compare with that of Protestantism, it too
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has grown significantly since the establishment of a new China, when there were
about 300,000 believers.
The document also pointed out that there were 10 Muslim ethnic minorities,
and their population was 21 million. That the steady growth in their numbers also
meant continuous growth for Islam should be inarguable.
The most influential faith in mainland China is Buddhism. The monks, nuns,
householders, and registered converts can be counted, but it's hard to tabulate
the number of believers who are unaffiliated with any temple, which is generally
considered to be a very large group.
Taoism has deep and thick traditional cultural roots, and“folk religions＂are
inextricably linked with society as well. Among ordinary people, these faiths are
still rather lively, and their potential for growth cannot be ignored.
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Other mainland Chinese or foreign surveys are even more surprising.
For instance:“According to a Horizon Research Consultancy Group survey,
among Chinese over 16 years of age, 120 million do not believe in a particular
religion but do believe in the existence of gods, Buddhas, or ghosts. 141 million
believe in the god of wealth and 145 million in feng shui. 206 million affirm the
45

existence of ancestral gods. ＂
In reality, no matter how any society develops, religion will have an
irreplaceable function in it. Religion is a fundamental need of the human race.
CASS Institute of Philosophy research says:“While Chinese are becoming rich,
their need for religion is not waning…On the phenomenological level, we can see
that the coastal areas that have become rich first are commonly the areas where
religious revival and development is fastest…Hence, simplistic understanding
that poverty is the root cause of religion is clearly incapable of explaining the
46

present religious phenomenon in China. ＂
Wang Zuoan, the director of the State Administration for Religious Affairs
and secretary of the relevant party leadership group, attributed the growth
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of religious believers in mainland China not just to the success of the CPC's
propaganda about“citizens' freedom of religion and faith＂and the influence of
foreign religions, but also to the increased number of variables in people's lives
as they face rapid social change. People are under greater psychological stress,
and some have expressed confusion, anxiety, and insecurity, he said. Religion
offers one an important value system, and its appeal has newly manifested itself,
with its social influence continuously rising.
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In light of the lack of a cause-and-effect relationship between religion
and economic quality of life, religion can be considered a common social
phenomenon which has a very important and positive function. It is powerful
not only when one is suffering, empty, or anxious, but also when one is excited,
happy, and so forth.
The CPC must emphasize this conceptual gap when it takes on religious
issues in order to truly return to the original meaning of Marxist language. It
must take the next step by acknowledging that people need religion and accepting
that religious faith is a fundamental human right. It must move on from religious
function theory and the idea that religion is opium to a“need theory＂in order
to properly manage religion, executive religious policy, and use religion has a
medium to deal with minorities' problems, particularly those of the Uyghurs and
Tibetans.
The third problem is that research of the religions of religious minorities
cannot be carried out according to the above standards. The further step must be
taken of placing religion at the center of these ethnic groups' cultures and values.
A modest comparison of these groups (like the Uyghurs and Tibetans) with
irreligious ethnic groups (like the Han) indicates that they have different value
systems and views of human life.
The Tibetan Dawa Tsering has said that from the Tibetan perspective, a
person without faith doesn't understand how to tell right from wrong, and so
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Tibetans believe that the CPC are barbarians whose values only account for
power and material benefit. Tibetans commonly believe that Tibetan society
was mired in the Dark Ages and their own ancestors were also barbarians before
Buddhism came. Likewise, CPC members today are shameless barbarians. From
the CPC's perspective, however, Tibetans are the barbarians because they have
not yet learned the technology and culture of the modern West.
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His words are not complete, because the CPC does have faith—just not a
religious type of faith—but he is right on the mark about the differences between
religious and irreligious ethnic groups respecting religious questions.
For example, beneath the CPC's“ethnic problems＂is a clear logical
framework: the Marxist position that“religion is based on economic factors,＂
and“the suffering treated by religion is the manifestation of and resistance
against real physical suffering.＂This is a logical inference from the Han people's
own personal experiences. The CPC makes the system of civilization established
by contemporary Protestant countries the standard, and aims to accelerate the
regional development of Xinjiang and Tibet in that direction. The problems of
these two regions are essentially recognized—as is religious extremism—as the
consequence of economic poverty and educational backwardness. If only the
substantive material inequalities between ethnic groups are wiped out, these
problems will be eased, the party says.
Obviously, from Beijing's subjective perspective, that it sets off with this
frame of mind is“good＂and benefits others, because it's an expression of the
Confucian principle of what Westerners call the Golden Rule:“to establish
oneself and help others in establishment, and to achieve goals and help others in
achievement.＂
By considering the commonality of all mankind, this logic certainly is
effective in a sense, but it also represents unfamiliarity with the value systems
of religious ethnic groups. These ethnicities put religion, not material equality,

©

2014 by Taiwan Foundation for Democracy

Educational and Cultural Rights 241

first. Respecting the issue of suffering, ethnic cultures and religious doctrines
simply have differences when it comes to the universe, life, and living, and can
even have completely opposing understandings and value analyses or judgments.
There is not a standard for right or wrong here, and we especially cannot
subjectively hypothesize that our way of thinking is the same as that of other
ethnicities and religions. So respecting the issue of suffering, some ethnic groups
think that material shortages equal suffering, and wealth equals happiness, but
for religious ethnic groups, real suffering is a deficient spiritual and faith life. It's
not the case that every ethnicity has a different rationale about every issue, but
it's also not necessarily the case that“only bringing the minorities up to the Han
standard of development, so they will realize socialist modernization together
49

with the Han, will realize true ethnic equality. ＂
Hence, a truly multiethnic country's pursuit of ethnic equality should not be
pursuit of a uniform standard of living for each ethnicity; it should be the equality
of each ethnic group having the right to choose its own mode of development in
line with its own conceptions. Each minority would give the others the support it
needs to realize this right. In other words, support would be passively offered, not
given gratis over a long period of time. It would be centered on understanding
ethnic groups, in particular that for religious ones, the key is religion, and the
pursuit of solemn and serious discussion of religion. Only by understanding their
religions can the initial stage of socialism deal with the relationship between
religion and the CPC regime.

V. Conclusion
When discussing minority human rights issues, through a process of inertia,
we habitually follow the conductor's baton of Western nations. Mainland China
is always in the wrong, and it's never doing enough, we say. We reflexively make
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Western discourse the standard.
But last August in that excessively touted country called the United States,
an innocent young African-American man was killed in Ferguson, Missouri by a
police officer who fired at him 12 times.

50

This was followed by demonstrations

and protests in more than 40 cities. Canada's CTV stated that the incident was
rooted in American racism and that the plight of African-Americans has not
improved because of Martin Luther King, Jr.
Three months afterward, a grand jury decided not to indict the police officer
due to the case, instigating violent incidents in more than 150 cities across the
U.S. From the perspective of the American judiciary, it would henceforth be very
difficult to change the result of the non-indictment of Officer Darren Wilson for
the killing of Brown. However, the demonstrations did force Wilson to resign
from the police department.
The Ferguson case is just one of many attacks against and killings of
black Americans in recent years. It highlights their human rights problems
and the discrimination they still receive, to say nothing of the matter of Native
Americans' languages, cultures, and religions. The U.S. does not offer true
equality in terms of human rights for non-whites. Thus, one can see that minority
human rights problems exist under any system and culture. Everyone should
study and change, but no country is qualified to point out the faults of others and
teach them what they should do, what they should do.
When it comes to the cultural human rights problems of mainland China's
ethnic minorities, there are the following two major disputes:
Firstly, under the pressure of the nation's modernization, since the CPC
regime began the reform and opening, the eastern provinces have quickly
developed, and a vast development gap has opened between the east and west.
Hence, since 1999, the CPC has cried out for“great western development＂in the
regions where the minorities are concentrated.
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The CPC hopes that through this policy tilt, the whole power of the mainland
will be lifted up, and through aid, the west will leap forward in development.
Impatience for modernization has been on full display, and throughout this
process it's been hard to avoid the use of Han attitudes and experiences to“assist＂
minorities' modernization.
This is necessarily expressed in remaking of minority culture. With the
excessive promotion of the teaching of Mandarin in minority regions, sinicized
minority children may feel distance from and experience friction with their own
people's culture. Meanwhile, the CPC cadres, under pressure to produce results,
adopt coercive methods, producing dissatisfaction among minorities. This
naturally gives the outside world opportunities to fan the flames of resistance,
putting the CPC regime on higher alert and causing the adoption of stricter
controls. A highly vicious cycle thus takes shape.
Most worrying is the second major contradiction between the CPC and
minorities in culture and education: the lack of mutual understanding between
religious and irreligious ethnic groups. The root differences between the two are
threefold:
Firstly, religious ethnicities view religion as the single, exclusive,
irreplaceable truth of the universe. Irreligious ethnicities, on the other hand,
see religious faith as a blessing and shelter that need not be exclusive. They
are polytheistic and utilitarian. Religious peoples see irreligious peoples as
barbarians without standards of right and wrong. Irreligious peoples see religious
peoples' faith as superstition. The two sides cannot understand each other.
Secondly, religious peoples' entire secular lives proceed from their religion
and return to it, so religion sets the parameters for their politics, economics,
society, culture, and education. Conversely, irreligious peoples' secular lives
come from the environment in which they live, the experiences passed down by
their elders, ancient legends, and shocks and pressures from the outside.
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Thirdly, generally speaking religious peoples' happiness is expressed more
by way of spiritual and psychological satisfaction, while irreligious peoples'
happiness is expressed more in material and sensory satisfaction.
Because of these three differences, not to mention the CPC regime's
antagonistic view of religion, it is very difficult for Han and minorities to
understand each other. This has led to the policies made with good intentions
by the Han government producing unexpected results, and that's even without
getting into the damage inflicted by the ways and thoughts of particular cadres.
The CPC has adopted many new measures to protect minorities'
cultural and educational human rights, and the author believes there has been
relative improvement, but basically, the CPC's minority policy is not entirely
encapsulated in what it does for and how it changes things for minorities; it
should also include what should be done for Han. For example, Han should be
taught the importance of getting to know ethnic minorities from the perspective
of their psychology and integrating with them. Han should be encouraged to learn
minority languages, and to study and change their knowledge and understanding
of religious minorities. Only then can they finally consider joining with minority
elites to create the best policies to guarantee the cultural and educational human
rights of minorities.
Postscript: This is an annual observational report, not academic research.
(Translated by William Franco; Reviewed by the Author)
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The Human Rights of Taiwanese
Businesspeople in Mainland China
Chih- Chieh Chou*

Abstract
This year, mainland China accelerated adjustments to its macroeconomic
structure and industrial strategy. Due to this, local protectionism, and the launch
of judicial reform, Taiwanese businesspeople faced not only the pressures of
commercial competition and transformation but also the rise, rather than the
fall, of non-commercial political and social costs of doing business. It is obvious
that economic and trade investment in mainland China is riskier than ever for
Taiwanese, and the importance of protecting them from damages to their interests
and dangers to their personal safety greater than ever.
This year's report on Taiwanese businesspeople's rights in mainland China
touches on the following major subjects: difficulties with financing, the influence
of labor shortages on operations, rights to health and health insurance there, labor
disputes and labor management dilemmas, land disputes, and problems of plant
safety and personal safety.
An issue that especially sticks out is that Taiwanese businesses are facing
increasingly white-hot competition from local businesses that are catching up to
them. The combination of these competitors with local administrative barriers
and their influence on factors like labor relations, agitation of Taiwan-mainland
joint operations, and land disputes wreak a huge impact on the rights and
interests of Taiwanese businesses. The Taiwanese government should consider
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how to raise the current level of administration of these issues so that the CrossStrait Bilateral Investment Protection and Promotion Agreement can have a
bigger effect.
The mainland Chinese government has continued de-administration and delocalization reform of the judiciary. However, it should improve the proactivity
and uniformity of public authority action in order to establish and maintain an
environment of rule of law that ensures fair competition between domestic and
foreign businesses.
Moreover, it should implement reasonable protections of Taiwanese
businesses. The assistance channels provided for in the investment protection
agreement should be reflected in reality. Besides that, business disputes should
first be handled through local judicial procedures, and a mediator system could
also be utilized. Thusly, practical solutions could be attained through fair
coordination or co-processing mechanisms.
The changes in the mainland business environment have raised the capital
Taiwanese need to run businesses on the mainland, and the pressure on them
as well. There is even a“new normal＂of rights protection problems caused by
damages to rights and interests.
The quality of protection of Taiwanese businesspeople's rights is an
important element that influences cross-strait interaction. How to handle it better
through the improvement and implementation of mechanisms and laws is an
issue that will have a huge impact on the peaceful development of cross-strait
relations.

I. Protection of Taiwanese businesspeople’s rights and
changes in their business environment over the last
year
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(A) The state and the background of human rights protections
for Taiwanese businesspeople
Taiwan is an economy oriented toward exports. Foreign trade is its lifeline.
Hence, Taiwanese businesspeople can be found around the world. With the
continuation of cross-strait economic reform and opening, and the economic
interaction between the two sides increasing by the day, the number of Taiwanese
doing business in mainland China has gradually increased as well. Statistics
show that 554 cases of Taiwanese business investment in the mainland were
approved by the Ministry of Economic Affairs (MOEA) in 2013, and the sum
of investment totaled US$9.19 billion. The total investment in mainland China
by Taiwanese from 1991 through 2014 is US$133.7 billion, spread out among
40,762 cases (Chart 1). Based on the Straits Exchange Foundation's (SEF)
statistics, there are some 750,000 Taiwanese businesspeople in mainland China
and over 400,000 more in Taiwanese headquarters for their companies, meaning
the number of Taiwanese businesspeople frequently going back and forth across
the strait for business totals over 1.15 million.

1

Besides displaying the closeness

of cross-strait trade relations, they are a cross-strait economic force that cannot
be underestimated. With some of these businesspeople even settling down in
mainland China to do business there permanently, issues related to this group's
rights and interests have gradually come to the fore.
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Chart 1: ROC Investment in Mainland China
Year

Cases

Billions of USD Invested

1991-2001

24,160

19.89

2002

3,116

6.72

2003

3,875

7.70

2004

2,004

6.94

2005

1,297

6.01

2006

1,090

7.64

2007

996

9.97

2008

643

10.69

2009

590

7.14

2010

914

14.62

2011

887

14.38

2012

636

12.79

2013

554

9.19

Total through Dec. 2013

40,762

133.7

Source: The Mainland Affairs Council.
http://www.mac.gov.tw/ct.asp?xItem=107649&ctNode=5720&mp=1&xq_xCat=2013

Chart 2: Mainland China Disputes of Taiwanese Businesspeople Coprocessed by SEF
Source: The Straits Exchange Foundation <http://www.seftb.org/mhypage.
exe?HYPAGE=/02/023_cp.asp>
Year

Personal Safety

1991

Asset-related

Total

Taiwanese plaintiff

Mainland plaintiff

0

13

0

13

1992

2

23

0

25

1993

17

57

4

78

1994

30

40

4

74

1995

41

43

14

98

1996

36

25

9

70

1997

35

22

13

70

©

2014 by Taiwan Foundation for Democracy

The Human Rights of Taiwanese Businesspeople in Mainland China 255

1998

64

48

15

127

1999

58

35

3

96

2000

51

31

1

83

2001

67

36

1

104

2002

91

43

1

135

2003

107

32

3

142

2004

124

27

3

154

2005

133

54

5

192

2006

197

85

8

290

2007

249

42

0

291

2008

312

221

9

542

2009

353

428

15

796

2010

328

368

5

701

2011

274

328

4

606

2012

267

419

14

700

2013

216

391

11

618

1-4/2014

57

99

5

161

1/2014

19

29

1

49

2/2014

7

23

0

30

3/2014

16

21

2

39

4/2014

15

26

2

43

Total

3109

2910

147

6166
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Chart 3: Personal Safety Cases of Taiwanese Businesspeople in Mainland
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1991

0

0

0

0

0

0

0

0

0

1992

0

0

0

0

1

0

0

1

2

1993

1

0

0

9

2

2

1

2

17

1994

5

1

0

13

4

3

3

1

30

1995

6

2

0

14

6

12

1

0

41

1996

2

0

0

1

7

16

7

3

36

1997

5

2

0

5

4

9

9

1

35

1998

13

2

0

6

8

17

12

6

64

1999

9

3

0

12

4

17

11

2

58

2000

6

2

0

5

4

20

14

0

51

2001

5

7

1

5

5

26

15

3

67

2002

5

12

3

3

1

35

26

6

91

2003

7

11

5

7

5

21

34

17

107

2004

8

13

10

2

6

38

37

10

124

2005

10

21

8

5

5

43

24

17

133

2006

10

30

19

7

11

64

19

37

197

2007

3

57

61

4

8

33

31

52

249

2008

4

27

40

12

11

83

56

79

312

2009

3

34

39

23

7

115

60

72

353

2010

2

23

53

17

17

109

44

63

328

2011

3

25

61

8

12

81

26

58

274

2012

4

42

37

10

10

86

38

40

267

2013

1

30

28

13

9

62

18

55

216

1-4/2014

0

9

6

0

3

17

9

13

57

1/2014

0

4

1

0

0

6

2

6

19
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2/2014

0

2

0

0

0

1

3

1

7

3/2014

0

2

3
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2

4

1

4

16
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0

1

2

0

1

6

3

2

15

Total

112

353

371

181

150

909

495

538

3109

Source: The Straits Exchange Foundation <http://www.seftb.org/mhypage.
exe?HYPAGE=/02/02_3_cp.asp>

Some people in the Taiwan headquarters may have a mainland residence or
cross the strait at irregular intervals. The Law of the People's Republic of China
on Protection of Investment by Compatriots From Taiwan defines“Taiwanese
businessperson＂in Article 2 as follows:“｀Investment of Taiwan compatriots' as
used in this Law means investment made in other provinces, autonomous regions
or municipalities directly under the Central Government by the companies,
enterprises, other economic organizations or individuals from the region of
2

Taiwan as investors. ＂
From this, one can see that mainland China's definition of Taiwanese
businesspeople is rolled into the concept“investment of Taiwanese compatriots.＂
In the early years, because Taiwanese government did not allow Taiwanese
investment in the mainland, more than a few Taiwanese entrepreneurs invested
in China through an enterprise located in a third jurisdiction. Although these
were truly Taiwanese businesses, they did not receive the legal protection that
Taiwanese enterprises directly investing in the mainland do today. Recently,
mainland businesses have announced interim measures under which they and
Taiwanese businesses directly investing in the mainland would jointly be seen as
3

“Taiwanese investors. ＂
As big as the mainland Chinese market is, and with Taiwanese businesses
seeing the advantages of similarities in language and culture with mainland
China, more and more Taiwanese businesses are falling over each other to
invest in the mainland. However, behind the Taiwanese investment boom, many
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Taiwanese businesses on the mainland are inside a high-risk environment because
of differences between the two sides in terms of structure, concept of rule of law,
thinking and values, and corporate culture. Often, when Taiwanese businesses in
mainland China face disputes or damages to their rights or interests, they cannot
get proper treatment of the case.
The SEF's statistics show that from 1991 through April 2014, it helped to
handle 6,116 mainland disputes involving Taiwanese businesses. Of these cases,
3,109 were related to personal safety. (See Charts 2 and 3.) And these figures
do not include the cases these businesses did not report, so the actual number of
disputes is even higher.
In the past, when there was no official government communication
platform for dealing with these disputes, the SEF would send correspondence
to the Association for Relations Across the Taiwan Straits (ARATS) urging coprocessing. There was no way to demand that mainland China respond within
a certain period of time. It was difficult to make effective and timely progress
on cases. There would be over 300 trade and economic disputes in a year, and
mainland China would respond to only 15% of them or so.

4

As economic and trade relations have become closer and closer, however,
more and more attention has been paid to issues of the protection of Taiwanese
businesspeople's personal safety and of their rights and interests related to
investments and other matters. How to more appropriately handle these cases
through the perfection of relevant mechanisms, laws, and regulations is a major
subject that influences the peaceful development of cross-strait relations, and it is
the motivation for this research report.

(B) Changes in the overall environment of Taiwanese businesspeople’s rights in the past year
CommonWealth Magazine's March 2001 survey of 1,000 big Taiwanese

©

2014 by Taiwan Foundation for Democracy

The Human Rights of Taiwanese Businesspeople in Mainland China 259

businesses revealed that 36% had already made investments in mainland China,
and 46% of manufacturers had already relocated there.

5

More than 10 years

have passed since then. Going to mainland China seems to have already become
a choice that enterprises around the world cannot resist.
Shared culture does not make the risk of investing in mainland China lower
than that of investing in other third-world countries, however. If risk management
is not done well, business opportunities could morph into crises. Since the
18th National Congress in particular, adjustment of the economic structure,
perfection of social security, and the anti-corruption campaign have become the
lead melodies of the administration. Facing these circumstances, the business
environment is becoming more difficult for Taiwanese businesspeople by the day,
and the problems of human rights protection stemming from that deserve more
attention.
The chief dilemmas faced by Taiwanese businesspeople recently are rising
wages for employees and problems recruiting workers.

6

Following that is the rapid structural transformation of the industrial sector
of the mainland Chinese economy. Competition with local enterprises and the
formation of a“red supply chain＂have posed huge problems for Taiwanese
businesspeople. Taiwanese small and medium-sized enterprises (SMEs)
are gradually falling behind and becoming the weaklings in the industrial
marketplace, as they gradually abandon ground to local competitors.
The next problems are familiar ones: administrative barriers and local
protectionism. On a more basic level, mainland China is still a society run by
the Communist Party (that is, by men) more than by law. Even though the XiLi system emphasizes“rule by law,＂throughout the mainland's cities and
provinces one can still see the social capital of local businesses continuing to
rise. Moreover, the restrictions imposed by non-business ideologies dominate the
investments of foreign enterprises doing business on the mainland, Taiwanese
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firms included.

7

At a certain level of economic and social development, the unspoken
rules inherent to this kind of rule-of-man society can be seen as a positive and
stabilizing force for businesses. However, once the market economy reaches a
deeper and more stable level, they become negative obstacles to business growth
and produce more and more dilemmas over business disputes and damages to
rights and interests. (See Charts 2 and 3.)

II. Key issues of Taiwanese businesspeople’s rights over
the past year
(A) The influences of financing difficulties and labor shortages on
business
Taiwanese businesses investing in mainland China that are under financial
pressure don't have many financing channels to choose from, and the restrictions
on them are heavy.

8

Generally speaking, their three chief choices are Taiwanese-

funded investment banks, mainland Chinese-funded investment banks, and listing
on a mainland capital market. There are certain defined norms for receiving
financing from mainland investment banks, and Taiwanese SMEs often cannot
get credit intermediation due to credit problems. Meanwhile, because of crossstrait political factors, listing on a mainland capital market can be difficult to do
because of differences in company structures. Hence, most Taiwanese businesses
receive funding from their Taiwanese mother companies, are allocated it from a
mainland branch, or receive foreign financing through a company established in a
third jurisdiction in order to reach the goal of funding or credit intermediation.

9

Most Taiwanese businesses in mainland China are export-oriented SMEs.
Because their export orders have rapidly declined in recent years, they've had
trouble with capital recovery, and most are facing severe funding gaps. But
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when these Taiwanese businesses face an urgent need for cash flow, they find
Taiwanese investment banks' financing for them is limited, and it's not easy to
list on a mainland capital market, so most can only request financing from a
mainland Chinese investment bank.
The primary lending targets for mainland investment banks, however, are
nationalized and domestic enterprises. Because there are more restrictions on
financing Taiwanese businesses, it's difficult for these companies to get that
financing. And the biggest frustration for them is credit guarantees. Because
the typical Taiwanese company rents the land for its mainland factories, it
lacks property or other collateral to guarantee a loan from a mainland Chinese
investment bank. As a result, the bank instead takes an extremely high guarantee
fee from the company, which in turn makes it harder to pay off the loan.
The credit shortage in mainland China has been especially severe since the
end of last year. Those Taiwanese businesses that require large-scale short-term
turnover of capital to pay salaries and other expenses are in desperate need of
funding. Recently, because many Taiwanese SMEs in mainland China have been
unable to borrow money from legal banks, they've been pushed into getting loans
underground, which in turn means they have to pay higher interest.

10

Perhaps the

establishment of a guarantee company for Taiwanese businesses, recommended
by lawyer Lee Yun-ran, could effectively ease these difficulties.

11

(B) Health and health insurance rights in mainland China
During the 2014 Lunar New Year holiday, a Taiwanese businessperson in
Beijing named Luo Hsiang-lung fell into a coma after a sudden severe ailment.
He now owes 200,000 RMB in medical fees. His daughter, Luo Dai-rou, went
all over to find helping hands to assist the family with paying the hospital bills.
She said that because her father has already been out of Taiwan for more than
eight years, he's already lost qualification for National Health Insurance (NHI)
coverage, and because Taiwanese businesspeople are not covered by mainland
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Chinese insurance, they rack up huge medical expenses.
The Beijing Association of Taiwan Investment Enterprises launched
a fundraiser and established a financial relief fund for compatriots facing
unexpected hardships. The vice president of the association, Lin Wang-lung,
stated that more than a few of the Taiwanese who live and work in mainland
China have lost their NHI coverage, and they aren't covered by the mainland's
insurance either, which means that if they fall ill they must pay exorbitant
medical expenses. Hence, mainland China should consider extending basic
coverage to Taiwanese businesspeople so they can at least have basic medical
protection.

12

Mainland China doesn't have abundant medical resources like Taiwan,
where everyone has health coverage and clinics are as plentiful as trees in the
forest. Nor does the mainland have a unified national health insurance system.
There are still many“hidden rules＂for seeing a doctor there. Besides that, there
have been many complaints about mainland doctors' methods in prescribing
drugs, performing X-rays, intravenous infusion tests, and so on. Seeing a doctor
in mainland China is a common frustration of Taiwanese businesspeople.

13

Jiang Shou-wei, general manager of MT International and a Peking
University Law School LL.M., states that even though mainland China's quality
of medical care is not as good as Taiwan's, it is quite expensive from Taiwanese
businesspeople's point of view because when they go to the doctor they are
treated as“foreign patients.＂They have to pay 200 RMB just to request an
appointment at the hospital. They cannot enjoy a health insurance system the way
they can in Taiwan, so if they get sick, they have to just hope for the best.

14

The

issues of Taiwanese businesspeople's personal safety and health rights deserve
continued attention and improvement.
(C) Labor disputes and management dilemmas
In April 2015, over 1,000 personnel of the biggest shoe factory in
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Dongguan, Guangdong Province, which was run by the Taiwanese-funded Yue
Yuen, went on strike and took to the streets. The reason was that the employees
suspected the factory was using the standards for temporary workers to buy
social insurance for its personnel who had worked there several years so that it
could pay lower premiums. Moreover, they believed the company had signed
invalid labor contracts with them. The workers blocked the Gaobu Bridge and
protested that management had tricked them. Many of the factory's workers spent
three days on strike, and the number of strikers gradually swelled to over 50,000,
threatening to halt work in the entire factory complex.

15

Another example: Dongguan Masstop Liquid Crystal Display Co., Ltd. and
Wintek (China) Technology Ltd, both under Wintek Corp., another Taiwanesefunded company, incited a strike by close to 8,000 workers who clocked in
but didn't work in order to protest the reduction of their Mid-Autumn Festival
benefits. The reason: the daily stipend for working during the holiday was
reduced from time and a half to 100 RMB.

16

This incident highlights Taiwanese businesses' neglect of social insurance
for their workers.

17

These companies should properly handle these cases

according to the law before they get out of hand.

18

Moving forward, Taiwanese

businesses should avoid being restricted by the hidden rules set by their local
governments. They should each take inventory of the risk of labor disputes and
include social insurance, housing funds, retirement funds, and the like into their
cost considerations. They should also place importance on actively showing
concern for young and new workers.
Even more importantly, these businesses should get a grasp of outside
workers' organizations that intervene to stir things up and oppose any strategy
adopted by the enterprise. They should also be careful about“underground
lawyers＂who instigate employees and break harmonious labor relations.

19

Besides that, lawyer Lee Yun-ran has taken the step of calling for Taiwanese
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businesses to establish“sensitive, sensible, and pragmatic solutions＂in order
to avoid sticking a pin into determined workers wherever there is room, which
harms the investment environment for Taiwanese businesses and drags down
mainland China's economic development.

21

(D) Land disputes
Another problem for Taiwanese businesspeople's rights this year, as
always, was land disputes. In 2002, the Taiwanese business DBTEL invested in
establishing a factory in Shanghai. At the time, the district government signed
a contract to transfer the land to the company, which paid the moving fee in
accordance with regulations and received the title.
The company then commenced its plans to build a headquarters. The district
government, however, all the way until today has not issued a“confirmation
of land transfer,＂and so work on the building has never begun, wreaking
huge losses on the company, which has to also be on guard against officials
21

confiscating the land on the grounds that it is“idle. ＂
These kinds of“administrative barriers＂leave Taiwanese businesses in
dilemmas no matter what they do. According to Lee Yun-ran, there are five kinds
of typical Taiwanese business land disputes:
1. The legal conditions for a land transfer are not met, and a dispute arises
when the actual transfer is undertaken.
2. The government gives the right to use the same land to two or more parties
in conflicting agreements.
3. The land transfer is carried out without issuance of a certificate bestowing
the right to use national land included in the project.
4. The right to use the land is arrogated to another party without the business's
permission.
5. All the rights to build on and use the land are transferred to another party
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collectively.

22

In the past, when Taiwanese businesses in mainland China encountered
disputes, the Law of the People's Republic of China on Protection of Investment
by Compatriots From Taiwan was applied to them. They had to follow rules
the mainland authorities had defined for themselves, and Taiwanese officials
could not intervene at all. In February 2013, however, the Cross-Strait Bilateral
Investment Protection and Promotion Agreement formally took effect. In
response to the demands of Taiwanese businesses, provisions on expropriation
and compensation were incorporated. Taiwanese businesses' channel for appeals
is a window established by the SEF and the MOEA joint services center for
Taiwanese businesses in coordination with mainland China's Taiwan Affairs
Office (TAO).

23

For example, when Chen Wen-shu, chairman of the Kinho Hon exercise
product company, in 2006 bought land in Guangdong to establish a factory, he
was unable to get the official land certificate even after the industrial park had
opened and operations had been underway for years. In 2013, by going through
the MOEA joint services center, Chen sent the case to mainland Chinese officials
for co-processing. Within six months, he received the land certificate.

24

Hence,

to know how to take advantage of the cross-strait co-processing channel and
resolve administrative obstacles thrown up by local governments, one will have
to see how Taiwanese businesses adapt their methods to particular situations and
changing circumstances.
(E) Factory safety and personal safety problems still frequent
An explosion in the car-polishing workshop in the factory of Taiwanesefunded company Zhongrong Metal Products in Kunshan, China in August 2014
caused 75 deaths and 185 injuries, according to official statistics. The reason
for the accident was excessive dust concentration within the facility. Afterward,
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local officials had to take responsibility for poor management, and the Taiwanese
business became the object of scrutiny. The chair of Zhongrong Metal Products,
Wu Chi-tao, was put under house arrest by the authorities.

25

Zhongrong had

to pay compensation and was at risk of being completely shut down. After
the explosion, other Taiwanese businesses also felt threatened because they
anticipated they'd be put under stricter industrial safety standards.
Besides that, the Taiwanese Wang Kuo-yang, chairman of the“TianjinTaiwan city investment company＂which focused on hotel and real estate
investment in Tianjin, was kidnapped by suspected gangsters and only set free
after his personal freedom had been restricted for 11 days. During this period,
he was beaten and coerced into signing loan and equity transfer agreements,
suffering 3 million RMB of damages according to official estimates. Wang has
reported the incident to the police and petitioned Tianjin's Taiwan office, but
Tianjin public security's progress on the case has been slow.

26

Accordingly, when it comes to personal freedom and safety problems, the
aforementioned cases involve something Taiwanese businesses fear to face:
mainland China's“border control＂residency restrictions. Mainland Chinese
courts have issued the following practical definition of these measures:“Border
control is to prevent foreigners or mainland citizens from leaving the nation in
order to avoid a judiciary agency's pursuit of legal responsibility, which would
severely harm national, collective, or individual assets within the borders. They
are a kind of protective measure to restrict one from exiting the borders at border
27

crossings by way of statutory procedures. ＂
Based on Article 23 of the People's Republic of China Rules for the
Management, Entry and Exit of Foreigners, any“foreigner＂who meets one of
the following conditions is not permitted to exit the country:

28

(1) anyone who

is a defendant in a criminal case or has been identified as a criminal suspect by
a public security authority, People's Procuratorate, or People's Court; (2) anyone
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that the People's Court informs has not yet concluded a civil case; (3) others
whose violations of mainland Chinese laws have not yet been dealt with, and
whom the competent authority determines must be investigated further. These
measures have an unfavorable effect on Taiwanese businesspeople's safety, but
because they involve mainland law, there must be more coordination between
cross-strait relations agencies to come to a mutual agreement about the relevant
laws.
The SEF and its mainland counterpart, the ARATS, have signed Cross-Strait
Joint Crime-Fighting and Judicial Mutual Assistance Agreement and on August
9, 2012 added the consensus on protection of personal liberty and security to the
Cross-Strait Bilateral Investment Protection and Promotion Agreement. Mainland
China promised that when its public security detains a Taiwanese businessperson
or related individual, restricting his or her personal liberty, within 24 hours it
must inform the family or business of that individual located on the mainland. It
also promised that based on the Cross-Strait Joint Crime-Fighting and Judicial
Mutual Assistance Agreement, it will immediately inform the Taiwanese
authorities as well.

29

However, judging from the cases that have continued to occur this year,
mainland China still is not completely fulfilling these duties to inform family
members and Taiwanese authorities, causing panic among detained individuals
and their family members. Hence, SEF and ARATS have an urgent responsibility
to thoroughly review whether the duty to inform is fulfilled and to propose a
program of solutions.

III. Comparison of indicative cases and types of rights
violations from 2013 and 2014
Indicative cases involving the rights of Taiwanese businesspeople over the
past year are mostly similar to those that occurred the year before. Disputes over
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land, personal safety, joint ventures and labor are still the main controversies.
Something worth noting is that the fuses of labor disputes in the past year
shifted from improvement of salaries and benefits to laborers' struggle to acquire
the right to social security. Besides that, factory fires have caused industrial
safety problems, highlighting Taiwanese businesses' problems with safety
management.
Finally, the number of indicative personal safety cases has risen. This shows
that Taiwanese businesspeople are facing a business environment that is more
competitive by the day, and commonly industry disputes can lead to violations
of their personal safety (Chart 5). This development deserves the attention of the
governments on both sides of the strait.
(A) Property Rights
2013: Dispute over Laurel not receiving an insurance payout following
a fire at the Shanghai Shida factory
Following a November 2011 fire at a factory of Shanghai Shida Food
Co., a subsidiary of Taiwan's Laurel Enterprises, Shanghai Shida applied to
China Pacific Insurance Co., Ltd. for a payout on its insurance policy, but the
company refused, arguing that Shanghai Shida was at fault for the accident.
Laurel requested an explanation from the Shanghai Association of Taiwan (SAT)
and asked it for assistance. Following coordination between the parties and the
SEF, in September 2013 Laurel and China Pacific reached an agreement on the
insurance claim. Chairman Wang Kun-shan expressed thanks to the SEF for its
help.

30

(B) Land Expropriation
2013: Shanghai Weihong factory forcibly demolished and occupied
The Taiwanese firm Shanghai Weihong Vacuum Products Co., Ltd. had
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established a factory in Shanghai's Anting Village 16 years earlier and had
the right to use the land for 30 years. The district government, however, later
wanted the land back and offered Weihong another piece of land along with a
compensation fee in exchange. It planned to hand Weihong's original land over to
local developer Huige after that. However, because the offered land was too far
below the original plot in terms of value for building a factory, the company and
government did not reach an agreement.
Unexpectedly, on May 7, 2013, Huige sent people to demolish and occupy
Weihong's factory, causing production stoppage and damages. The SAT and the
local government coordinated with each other and resolved that the developer
must bear the burden of compensation, but Huige still has not put forward a
concrete compensation program, and the dispute has not yet been resolved.
The manager of the damaged company, surnamed Yang, stated that the
company had been greatly harmed, and the factory could no longer produce, but
the company had to keep sending employees there. Yang said that the cross-strait
investment protection agreement truly had no use for Weihong, and although
the local Taiwan office and the government had gotten involved, they only made
official statements and didn't provide any real help. Yang said:
“We called the police. The police came and looked at it, then left.
Developers in China have huge power. They all seem to be the same as bandits.
They're determined to eat you up. You're a small Taiwanese company, and they're
colluding with officials. The cross-strait investment protection agreement was
just signed, but what protection does it offer? This damages cross-strait peace;
how are the lives and property of Taiwanese and mainland Chinese guaranteed?
We've been intimidated several times. There have been many forcible demolitions
and killings. And you don't dare to arrest anyone.
“This couldn't happen in Taiwan. If you wanted to do something awful like
this, no government official would acquiesce. They wouldn't dare do it there.
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Business is hard to do, and now any agency can come make things difficult for
you. In an instant, they say you failed an environmental inspection, or something,
and whatever they say goes. But their own people pass every item you get failed
on. We Taiwanese businesspeople have it hard. We have to pay money. Shin
Kong Mitsukoshi, that company was locked up. Wang Wen-hsiang and Chiang
Mian-hung, after Hehui Optoelectronics happened, he still didn't come back to
31

Taiwan. ＂
2014: Shanghai district government deliberately makes things difficult
for DBTEL; has delayed issuance of a “confirmation of land transfer”
In 2002, DBTEL, a Taiwanese business, invested in building a factory in
Shanghai, and the district government signed a contract to transfer the land to the
company, which paid the moving fee in accordance with regulations and received
the title.
The company then commenced its plans to build a headquarters. The district
government, however, all the way until today has not issued a“confirmation
of land transfer,＂and so work on the building has never begun, wreaking
huge losses on the company, which has to also be on guard against officials
32

confiscating the land on the grounds that it is“idle. ＂
(C) Business Operation Disputes
2013: Shanghai San Want Hotel occupied
In 2007, the Taiwanese-funded San Want Hotel in Shanghai signed a
contract with Huading Construction Decoration Engineering Co., Ltd.'s Zhang
Ruhai to rent out the hotel's auxiliary building for the operation of a karaoke
club. When the contract reached expired on August 6, 2013, the hotel reclaimed
the building and did not extend the deal. It cut off water and electricity supply to
the building in order to accelerate its return.
That day, however, numerous strangers occupied the San Want Hotel
lobby. They blocked its entrance with vehicles, influencing the operation of
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the business. The hotel alerted public security and police authorities as well as
the SAT, but public security instead showed partiality toward the lessee (who
was behind the incident), causing damages to a Taiwanese business's rights and
interests.

33

Afterward, through the coordination of the SAT, a business discussion
platform was established. The two parties were each interviewed and were
demanded to work out the dispute in accordance with the law. San Want Hotel's
operations finally returned to normal, and the dispute was sent to the courts for
litigation.

34

Regarding the resolution of disputes, Chiu Yi-cheh, then director-general
of the Department of Investment Services of Taiwan's MOEA, recommended
that the two sides first follow mainland Chinese legal procedures. Controversies
between two opposing private institutions should go through the normal channels
on the mainland. Only if public security has no way to resolve the issue should
the judiciary be approached. An example is the SOGO case, in which arbitration
was sought.

35

Tseng Chih-chao has stated that following the implementation of the
investment protection agreement, Taiwanese businesses' disputes on the mainland
have still continuously occurred because more than a few people doubt that said
agreement will deliver the expected benefits. From the name of the agreement,
we can see that it has the nature of a bilateral investment agreement signed by the
governments of two countries. Through a written pact by the governments, the
rights and interests of investors from both sides are guaranteed, and willingness
to invest is encouraged.
The principal content of the agreement is the handling of investment
disputes between individuals and governments. The government has been granted
relatively less space to intervene in private disputes such as the one between San
Want Hotel and the malicious people who occupied it.

36
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2013: Pacific SOGO Department Store's Chengdu Chunxi Branch
forced to close
Pacific SOGO Department Store's Chunxi Branch in Chengdu, a joint
venture of the Taiwanese-funded Far Eastern Group and a mainland investor, on
July 15, 2013 was suddenly shut down. The story that surfaced was that there
was a dispute over rent between the owner of the property, mainland Chinese
joint venture partner Chengshang Group Co., Ltd., and Pacific Department Store
Co., Ltd. and Far Eastern Group. Chengshang ignored the bilateral contract and
cut off water and electricity to the building in order to force Pacific SOGO to
suddenly close.

37

Douglas Hsu, chairman of the board of Far Eastern Group, believes that
there was no legal basis for the property owner's actions, and its seizure of
the building was illegal. He believes the cross-strait investment protection
agreement, which had already been signed, should have credibility. He urged the
Chengdu municipal government to wield its public authority to coordinate the
issue and enforce the law in this case.
However, the investment protection agreement defines this controversy as
a private dispute, and therefore the case is not within the bounds of the pact.
Douglas Hsu believes the agreement should protect all investors. Finally, the
MOEA stated that through the pact's platform, it had requested the TAO to deal
with the case.

38

Lee Yun-ran believes that Taiwanese businesses renting property in
mainland China must pay attention to and several legal risks. Firstly, Taiwanese
businesses should choose joint venture partners very carefully. Taking this case
as an example, the contract was carried out without any snags in the first and
second stages, but in the third, Chengshang demanded rent multiple times higher
than the previous fee, which was difficult to accept. If the two sides had clearly
defined the amount that rent could be raised over the course of the contract, the
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acceptable range could have been worked out through“honest＂coordination.
However, in this case the two sides had no way to come to an acceptable figure.
Clearly, it is very important to choose an honest joint venture partner.
Besides that, a Taiwanese business must be very careful when setting
contract terms. It must lay out protections for itself in advance. Taking this case
as an example, the length of the contract was 21 years, divided into three stages:
of seven, ten, and four years, respectively. Before the end of every stage, the two
sides had to first coordinate the rent for the next one. Hence, if the two sides had
formulated a mechanism to set the rate of the rent rise in the event that the two
sides could not reach another agreement through coordination, the dispute could
have been avoided. Instead, Chengshang illegally cut off Pacific SOGO's water
and power to force it to close.

39

(D) Personal Safety
2013: Taiwanese businessman Yang immediately detained upon entering
mainland China
A Taiwanese jewelry businessman surnamed Yang, who had been invited
to visit mainland China by the Council of Taiwanese Chamber of Commerce
Europe, was detained in Beijing on September 8, 2013 by customs officials
immediately upon entering mainland China. He was then taken to Shenzhen
but still prevented from leaving. The case was eventually resolved after the
intervention of relevant government agencies.

40

2014: While in Beijing, Taipei TV Festival organizer Hsu Chia-sen
prevented from leaving mainland China
Taipei TV Festival organizer Hsu Chia-sen was prevented from leaving
mainland China. Hsu is a famous Taiwanese producer and was responsible for
running this festival in Beijing. He was detained for five days under the premise
that he was helping with an investigation, drawing the attention of the SEF and
Taiwanese legislators.

41

© 2014 by Taiwan Foundation for Democracy

274 China Human Rights Report 2014

2014: Major industrial safety cases:
An explosion in the car-polishing workshop in the factory of Taiwanesefunded company Zhongrong Metal Products in Kunshan, China in August 2014
caused 75 deaths and 185 injuries, according to official statistics. The reason
for the accident was excessive dust concentration within the facility. Afterward,
local officials had to take responsibility for poor management, and the Taiwanese
business became the object of scrutiny. The chair of Zhongrong Metal Products,
Wu Chi-tao, was put under house arrest by the authorities.

42

Personal safety measures are included in the investment protection
agreement: If protection of a Taiwanese businessperson's or his or her family
member's, friend's, or coworker's personal safety is influenced, the mainland
authorities must alert that individual's family within 24 hours. However, if the
case involves national security, it will be handled according to the mechanism
established by the cross-strait crime-fighting agreement, under which the relevant
Taiwanese authorities will be informed of the case within a certain period of
time.
In other words, if a Taiwanese businessperson violates the mainland
Criminal Procedure Law's proscriptions of“threatening national security＂or
“engaging in terrorist activities,＂his or her family cannot take recourse to
the investment protection act's guarantee that the family be informed within
24 hours. Instead, the case will be handled through“immediate notification＂
as set out in the crime-fighting agreement. But mainland China's human rights
consciousness in the handling of those types of cases is very weak, so there is
still room for improvement in its execution of“immediate notification.＂
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Chart 5: Comparison of human rights incidents of Taiwanese businesspeople
in 2013 and 2014
Category

2013

Property Rights

Case:
Following a November 2011 fire at
a factory of Shanghai Shida Food
Co., a subsidiary of Taiwan's Laurel
Enterprises, Shanghai Shida applied
to China Pacific Insurance Co., Ltd.
for a payout on its insurance policy,
but the company refused, arguing that
Shanghai Shida was at fault for the
accident. The two sides negotiated
the issue for nearly two years, but
Laurel had not received compensation
yet after the legally defined period of
retroactivity had already passed.

Land Expropriation

2014

The Taiwanese firm Shanghai Weihong
Vacuum Products Co., Ltd. had
established a factory in Shanghai's
Anting Village 16 years earlier and had
the right to use the land for 30 years.
Due to the speed of local development,
however, seven years ago this industrial
district became a residential district.
The district government wanted
the land back and offered Weihong
another piece of land along with a
compensation fee in exchange. It
planned to hand Weihong's original plot
over to local developer Huige after that.
However, because the offered land was
too far below the original plot in terms
of value for building a factory, the
company and government did not reach
an agreement. Unexpectedly, on May
7, 2013, Huige sent people to demolish
and occupy Weihong's factory, causing
production stoppage and damages.

Case:
In 2002, the Taiwanese business
DBTEL invested in establishing a
factory in Shanghai. At the time, the
district government signed a contract to
transfer the land to the company, which
paid the moving fee in accordance with
regulations and received the title. The
company then commenced its plans
to build a headquarters. The district
government, however, all the way until
today has not issued a“confirmation
of land transfer,＂and so work on the
building has never begun, wreaking
huge losses on the company, which has
to also be on guard against officials
confiscating the land on the grounds
that it is“idle.＂
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Labor
©

Case:
Arrow Electronics, a joint venture of
Taiwan and Japan, announced that it
would cease production and lay off
employees. Because the employees
were unsatisfied with the compensation
plan put forward by the company, more
than 40 of them went on strike and
blocked the company entrance. Xiamen
Jimei (Xinglin) Taiwanese Investment
Zone attempted to arbitrate, but the
workers wouldn't accept it.
The workers were protesting that their
overtime pay was not a consideration
in their compensation; they thought
basic and overtime pay should both be
part of the calculation, otherwise they
would receive a great deal less money.
Company board chairman Wu, a
Taiwanese businessman, stated that the
compensation plan has already been
inspected and verified by the Ministry
of Labor, and he had to take on external
debt, so he could not understand the
behavior of the workers.

2014 by Taiwan Foundation for Democracy

Case 1:
In April 2015, over 1,000 personnel of
the biggest shoe factory in Dongguan,
Guangdong Province, which was run
by the Taiwanese-funded Yue Yuen,
went on strike and took to the streets.
The reason was that the employees
suspected the factory was using the
standards for temporary workers to
buy social insurance for its personnel
who had worked there several years
so that it could pay lower premiums.
Moreover, they believed the company
had signed invalid labor contracts with
them. The workers blocked the Gaobu
Bridge and protested that management
had tricked them. Many of the factory's
workers spent three days on strike,
and the number of strikers gradually
swelled to over 50,000, threatening to
halt work in the entire factory complex.
Case 2:
Dongguan Masstop Liquid Crystal
Display Co., Ltd. and Wintek (China)
Technology Ltd, both under Wintek
Corp., another Taiwanese-funded
company, incited a strike by close to
8,000 workers who clocked in but
didn't work in order to protest the
reduction of their Mid-Autumn Festival
benefits. The reason: the daily stipend
for working during the holiday was
reduced from time and a half to 100
RMB.
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Business Management

Case 1:
In 2007, the Taiwanese-funded San
Want Hotel in Shanghai signed a
contract with Huading Construction
Decoration Engineering Co., Ltd.'s
Zhang Ru-hai to rent out the hotel's
auxiliary building for the operation
of a karaoke club. When the contract
reached expired on August 6, 2013,
the hotel reclaimed the building and
did not extend the deal. It cut off water
and electricity supply to the building in
order to accelerate its return.
That day, however, numerous strangers
occupied the San Want Hotel lobby.
They blocked its entrance with
vehicles, influencing the operation of
the business. The hotel alerted public
security and police authorities as well
as the SAT, but public security instead
showed partiality toward the lessee
(who was behind the incident), causing
damages to a Taiwanese business's
rights and interests.
Case 2:
Pacific SOGO Department Store's
Chunxi Branch in Chengdu, a joint
venture of the Taiwanese-funded Far
Eastern Group and a mainland investor,
on July 15, 2013 was suddenly shut
down. The story that surfaced was
that there was a dispute over rent
between the owner of the property,
mainland Chinese joint venture partner
Chengshang Group Co., Ltd., and
Pacific Department Store Co., Ltd.
and Far Eastern Group. Chengshang
ignored the bilateral contract and cut
off water and electricity to the building
in order to force Pacific SOGO to
suddenly close.
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Personal Safety

Case:
A Taiwanese businessman surnamed
Yang, who had been invited to visit
mainland China by the Council of
Taiwanese Chamber of Commerce
Europe, was detained in Beijing on
September 8, 2013 by customs officials
immediately upon entering mainland
China. He was then taken to Shenzhen
but still prevented from leaving. His
wife went all over the place seeking
help and hoped relevant government
agencies would lend their support.

Case:
During the Lunar New Year holiday, a
Taiwanese businessperson in Beijing
named Luo Hsiang-lung fell into a
coma after a sudden severe ailment. He
now owes 200,000 RMB in medical
fees. His daughter, Luo Dai-rou,
went all over to find helping hands
to assist the family with paying the
hospital bills. She said that because
her father has already been out of
Taiwan for more than eight years, he's
already lost qualification for National
Health Insurance (NHI) coverage, and
because Taiwanese businesspeople
are not covered by mainland Chinese
insurance, they rack up huge medical
expenses.
The Beijing Association of Taiwan
Investment Enterprises launched a
fundraiser and established a financial
relief fund for compatriots facing
unexpected hardships.

Medical Insurance
©

Case:
Taipei TV Festival organizer Hsu
Chia-sen was prevented from
leaving mainland China. Hsu is a
famous Taiwanese producer and was
responsible for running this festival
in Beijing. He was detained for five
days under the premise that he was
helping with an investigation, drawing
the attention of the SEF and Taiwanese
legislators.
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Industrial Safety

Case:
An explosion in the car-polishing
workshop in the factory of Taiwanesefunded company Zhongrong Metal
Products in Kunshan, China in August
2014 caused 75 deaths and 185 injuries,
according to official statistics. The
reason for the accident was excessive
dust concentration within the facility.
Afterward, local officials had to take
responsibility for poor management,
and the Taiwanese business became
the object of scrutiny. The chair of
Zhongrong Metal Products, Wu Chitao, was put under house arrest by the
authorities.

Source: Assembled by the author.

IV. Review of the effectiveness of the cross-strait
investment protection agreement in practice
In the first 11 months of 2014, 56 investment disputes involving Taiwanese
businesspeople were sent to mainland Chinese authorities for co-processing under
the cross-strait investment protection agreement. Of these, legal consultation
services had been provided for 22 cases, and results had already been obtained
through co-processing for 50% of cases. Co-processing procedures had been
completed for 34 cases. In another 15 cases, the space for administrative coprocessing was restricted because the Taiwanese businessperson who filed the
case was unclear about local law or judicial decisions. In the rest of the cases,
Taiwanese businesspeople and mainland Chinese government agencies had
already initiated consultation through facilitation, and the differences between the
two parties in the disputes had been reduced. Meanwhile, the mainland Chinese
authorities had sent the Taiwanese authorities six cases for co-processing. See
Chart 6 for more details.

43
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Chart 6: Cases sent to the mainland Chinese co-processing mechanism
Legal consultation
Administrative
provided
co-processing
Aug. to Dec. 2012
43
12
31
Jan. to Dec. 2013
78
22
56
Jan. to Nov. 2014
56
22
34
Source: Cross-Strait Bilateral Investment Protection and Promotion Agreement <http://www.
dois.moea.gov.tw/asp/insure_2_1.asp>
Period

Cases received

Taiwanese businesspeople still generally feel there is room for much
stronger enforcement of the pact. Victims of Investment in China Association
Director Kao Wei-pang has said that mainland China is consistent in dishonest
law enforcement and strengthening of law enforcement. Chart 1 shows that
there are about 2,800 disputes involving Taiwanese businesspeople investing in
mainland China each year, but a low rate of them have been resolved.
“I will boldly say here that there has not been a case that handled fairly,＂
Kao said.“There are nothing more than cases in which the victim was tormented
into giving up. At the end, he or she said,｀OK, I invested NT$10 million, now
give me NT$500,000 or NT$1 million. I'll just accept that.' That's all there's been.
This kind of conclusion is just a compromise for the sake of the general interest
44

that a victimized Taiwanese businessperson is forced to accept. ＂
Chang Ping-chao, director of the General Chamber of Commerce of the
Republic of China, has indicated that the biggest problem with the agreement
is that the results of co-processing through the SEF-ARATS channel are often
not apparent to Taiwanese businesspeople. Local protectionism is in vogue in
mainland China, and there are many government agencies. If one can directly
communicate with the one that has authority, one will achieve more timely
results.
Taiwanese businesspeople on the mainland most commonly face problems
of their trademarks and patents being counterfeited, Chang said. Ever Rich,
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85℃ , and HTC have all had similar experiences. The next-biggest issue is over
copyright. If the Taiwanese side can directly inform the competent mainland
authority of the issue, however, it can win protection of its rights and interests.

45

There are, however, Taiwanese businesses that have encountered solutions
through the investment protection mechanism. For example, Chen Wen-shu,
chairman of the Kinho Hon exercise product company and an investor in the
mainland for more than 20 years, said that in 2006 in Guangdong Province he
purchased land to build a factory, but he had no way to acquire the original land
certificate. He informed many parties of the issue, and none followed up on it.
Thus, he felt like his investment was very impractical.
With the signing of the investment protection agreement in 2012, however,
an official co-processing mechanism was established, and many Taiwanese
businesses on the mainland could use this platform to resolve their land and
property certificate disputes. In 2013, Chen, through the MOEA joint services
center for Taiwanese businesses, had his case send to the TAO, and in July 2014
he finally received compensation. He exclaimed,“This kind of service platform
46

is really powerful. ＂
Fong Mei Leather Co., Ltd. chairman Yeh Chao-ming, who had long
faced a dispute over land in which he had invested, after years of litigation
won a decision in his favor, but there was no way to enforce it, and he did not
receive monetary compensation. However, through the joint services center,
he had the case sent to the TAO, and in July 2014 he finally received monetary
compensation.

47

However, the major point is still that mainland China's law

enforcement should be one-size-fits-all, and immediate consciousness of human
rights raised.
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V. Conclusion
(A) Recommendations for the Taiwanese government
Mainland China is still full of opportunities for Taiwanese businesspeople.
However, because it has accelerated its adjustment of its macroeconomic
structure and industrial strategy, and“rule of men＂and local protectionism are
so strong and deep, in addition to the pressures of business competition and
transformation that are growing heavier by the day, non-commercial political
and social capital costs are rising, not falling. Thus, it's obvious that business
investment risk is higher than in the past, and guarantees of personal safety and
against violations of rights and interests are more important than ever.
This year, like last year, Taiwanese businesses' rights and interests were
infringed upon. Examples of investment capital going down the drain and life
and property being damaged have emerged one after the other: encroachment on
factory land, threats against personal safety, forced closures, and more.

48

An issue that's been particularly problematic this year is that competition
against Taiwanese firms by local firms is becoming more and more white-hot.
The combination of the rise of the local firms and the administrative barriers
erected by local governments, and their influence on labor relations, agitation
of Taiwan-mainland joint operations, and land disputes, have wreaked a huge
impact on the rights and interests of Taiwanese businesses.
Under these new circumstances, the risks to Taiwanese businesses and the
guarantee of their rights and interests are major issues that the government must
face squarely and deal with. Taiwan's government should deliberate how to more
effectively implement the investment protection agreement. At present, the rank
of the government unit responsible for the agreement is merely at the department
level of the Ministry of Economic Affairs. Hence, the government should
consider how to make a higher-ranking unit responsible and give that unit wider
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limits of authority in order to make the agreement more effective.
(B) Recommendations for the mainland Chinese government
As was stated earlier, the SEF and ARATS signed the Cross-Strait Bilateral
Investment Protection and Promotion Agreement in August 2012, and it took
effect in February 2013. The content of the agreement includes requirements of
basic treatment of investments, terms of compensation for expropriation, and
mechanisms for co-processing of investment disputes.

49

A preliminary consensus

was reached on protection of the rights and interests of Taiwanese businesses.
Mainland China in July 1988 promulgated“provisions to encourage
investment by Taiwanese compatriots.＂Due to Taiwanese businesspeople's
strong demand for greater protection of their investment rights and interests
and the expansion of mainland China's absorption of Taiwanese investment, on
March 5, 1994 mainland China promulgated the Law of the People's Republic of
China on Protection of Investment by Compatriots, and on December 12, 1999
it followed with the implementation regulations for that law.

50

At first glance,

it appears that Taiwan and mainland China have been advancing on a path of
constant systemization.
A closer look, however, reveals that mainland China's guarantees of
Taiwanese businesspeople's rights and interests are still inadequate. For example,
in Pacific SOGO's forced closure in July 2013, analyzed in last year's report,
Chengshang, the lessor, suddenly shut down the store and caused Pacific SOGO
huge losses. A consensus between the two sides has still not been reached through
co-processing.

51

There are more than a few similar cases, some of which have

been referred to SEF for co-processing and some of which haven't been. In the
majority of them, the Taiwanese businessperson directly accuses the Taiwanese
government of disregarding the rights and interests of Taiwanese businesses and
just doing the bare minimum on this front.

52

Taiwanese businesses have to look
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out for themselves to avoid being buried by the mainland.
Although the two sides have already signed the investment protection
agreement, there still are not enough substantive protections for Taiwanese
businesses. The crux of the matter is that mainland Chinese public authorities
should implement reasonable protections of Taiwanese businesspeople. Laws
should not just be ceremonial proclamations; they must establish normative
practices. Practically speaking, the greatest problem that Taiwanese businesses
face is inaction by mainland Chinese local government authorities: for instance,
“allowing people to surround a factory and make trouble, violating the
property rights of Taiwanese businesses, or not giving Taiwanese businesses
fair treatment during administrative procedures related to investment.＂In cases
where Taiwanese factories are surrounded, mainland authorities do not actively
intervene to resolve the dispute. It is hoped that the mainland will improve the
proactivity and uniformity of its exercise of public authority in order to realize
reasonable protections for Taiwanese businesses.
(C) Recommendations for Taiwanese businesspeople
Looking at the big picture, in Doing Business 2014, a report released by the
World Bank in 2013, China's business environment was ranked 96th in the world.
Its rankings were particularly low in difficulty of starting an enterprise, starting
a business, dealing with construction permits, paying taxes, and protecting
investors. These are all manifestations of mainland China's local protectionism
and administrative barriers.
Taiwanese businesses can use arbitration mechanisms, and through fair
coordination or co-processing mechanisms achieve substantive resolutions. They
should recognize, however, that mainland China's public security, prosecutorial,
police, and judiciary systems belong to local governments, and so when
Taiwanese businesses get into disputes with local businesses, because the local
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government has connections with local businesses its exercise of public authority
to protect the Taiwanese side's rights and interests will be passive or even
nonexistent. Even so, besides taking recourse to the channels established by the
investment protection act, Taiwanese businesses must first go through mainland
China's judiciary process.
Mainland China's reform to remove administrative and local influence on the
judiciary is ongoing. The Decision of the Central Committee of the Communist
Party of China on Some Major Issues Concerning Comprehensively Deepening
the Reform put forward reforms to the judicial committee system. These include
making judges take responsibility for their judgments as well as advancing
openness, recording, and preservation of all trial data, including judgments and
inspections alike.
In theory, Taiwanese businesspeople will face a mainland Chinese judiciary
system that is gradually more transparent and professional. But when choosing
their legal representatives, they should take special care given the phenomenon
of local lawyers overcharging Taiwanese businesses.
Therefore, changes in mainland China's business environment are
continuing to ratchet up management pressure and capital costs for Taiwanese
businesses, and these changes are even harming their rights and interests. In this
new environment, the quality of protections of Taiwanese businesspeople's rights
is still a major factor in cross-strait interaction.
(Translated by William Franco; Reviewed by the Author)
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Taiwan Foundation for Democracy
Background
Taiwan’s peaceful transition to democracy is not only a historical accomplishment for its twenty-three
million people, but a landmark in the worldwide spread of democracy. Only after years of struggle
and effort could this transformation take place. We must never forget this history, for it shapes the
cornerstone of our continued commitment to the principles of democracy and human rights.
The Foundation was established with an inter-related, two-tracked mission in mind. Domestically, the
TFD strives to play a positive role in consolidating Taiwan’s democracy and fortifying its commitment
to human rights; internationally, the Foundation hopes to become a strong link in the world’s democratic
network, joining forces with related organizations around the world. Through the years, Taiwan has
received valuable long-term assistance and stalwart support from the international community, and it is
now time to repay that community for all of its efforts.
The Ministry of Foreign Affairs initiated the Taiwan Foundation for Democracy project in 2002.
After much research and careful evaluation, the Ministry integrated the required resources from many
sectors of society. In January 2003, the Ministry obtained the support of all political parties to pass the
budget for the Foundation in the legislature. The TFD formally came into being on June 17, 2003, with
its first meeting of the Board of Trustees and Supervisory Board. At that meeting, Legislative Yuan
President Wang Jin-pyng was elected its first chairman. According to its By-laws, the TFD is governed
by a total of fifteen trustees and five supervisors, representing political parties, the government,
academia, non-governmental organizations, and the business sector.

Mission
The Taiwan Foundation for Democracy (TFD) is the first democracy assistance foundation to be
established in Asia, and is devoted to strengthening democracy and human rights in Taiwan and abroad.
Its primary concerns are to further consolidate Taiwan’s democratic system, promote democracy in
Asia, and actively participate in the global democratic network.
The TFD will put its ideals into practice through farsighted, transparent, and non-partisan
management. Building on the strength of both political parties and civil society, the TFD will enable
Taiwan to positively contribute to the worldwide movement for democracy. According to its By-laws, the
Foundation’s mission is as follows:
■ Work with the international community to strengthen democracy around the globe and expand
Taiwan’s participation in international activities;
■ Support democratization in Asia and the rest of the world by establishing close relationships with
leaders of the world’s democracies and cooperative partnerships with civil society groups, political
parties, think tanks, and non-governmental organizations in democratic countries; and
■ Elevate Taiwan’s democracy and further consolidate its democratic development by promoting
education in democracy and international exchanges among academic circles, think tanks,
parliaments, and political parties from the world over.

Our Tasks
The primacy source of funding for the TFD is the government. However, it is independently
incorporated, non-partisan, and non-profit. According to its By-laws, the Foundation may accept
international and domestic donations. One-third of its budget is reserved for Taiwan’s political parties,
supporting their own international and local initiatives that are in line with the mission of the TFD. The
remaining budget is used for the TFD core activities, including:
■ Building relationships with related institutions around the world;
■ Participating actively in the global promotion of democracy and supporting the improvement of
human rights conditions;
■ Supporting democracy promotion activities of NGOs and academic institutions;
■ Promoting research and publications on democratic developments at home and abroad; and
■ Holding seminars, workshops, conferences, and other educational activities in the area of
democracy and human rights.
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