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Foreword i

Foreword
Since 2004, under the guidance of scholar-experts as well as the Foundation’s
president, director, and supervisors, the Taiwan Foundation for Democracy (TFD)
has continuously published annual China Human Rights Report that serve as research
reference material for both domestic and international audiences. As can be seen
from the United Nation’s Universal Declaration of Human Rights along with the
International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social, and Cultural Rights (ICESCR), the issue of human
rights is multi-faceted, and it is based on that understanding that this year’s China
Human Rights Report continues to conduct a multi-faceted, diverse discussion and
analysis on the current state of human rights in China.
Over the years, each China Human Rights Report produced by TFD has its
own unique features, but all the reports are guided by the contents laid out in
the United Nation’s ICCPR and ICESCR to ensure objectivity and the highest
comprehensiveness possible in the report’s norms and standards for observing human
rights in China. Just as before, this year’s contributors used official publications
including white papers, regulations, policies, and decrees from the Chinese
government in their analyses and clarifications of the overall trends. This remains
a unique feature of our reports. With respect to sources of data, the report relies
primarily on publicly available information found in Chinese media reports.
The China Human Rights Report 2016 follows the overall format of previous
reports, dividing its discussion of human rights in China across six major areas—
society, politics, judiciary, economy and environment, education and culture, and
Taiwanese businesspeople in Mainland China. Integrating the results of observations
across the six areas, this year’s China Human Rights Report reaches the conclusion,
which is also presented in the report’s preface, that the protection of Chinese human
rights has entered an era of retrogression and contraction. To be sure, there was
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indeed some progress made in economic and social rights protection in China during
2016, but in areas of civil and political rights, these rights had clearly been contracted
and eroded away. There were several major cases in 2016 that drew criticism and
raised common concerns within both domestic and international communities.
Simply put, China’s human rights protection has regressed overall under the
influence of its internal political development. This year’s report, moreover, has
added a general observation chapter that focuses on the “Human Rights Dialogue and
Confrontation between China and the West.” This essay also explores the importance
of human rights for cross-strait relations.
With regard to social human rights, the most representative event in 2016 was the
Chinese government’s official revoking of the distinction between rural and non-rural
residencies (hukou). The government had also put forth at the same time specific
measures that allowed individuals who originally had no residency to register and
settle in a new area. Compared to last year, progress can be seen by the sustained
public attention on issues such as back wages for rural migrant workers, minimum
wage, medical insurance coverage, elderly care coverage, care for the left-behind
children, maternity leave, and investigations into counterfeit medicine. An area in
which the government took a step back, however, was that when it dismantled the
“urban villages” or “container homes” where many migrant or low-income workers
resided, it did not provide any corresponding resettlement measures for those who
were affected. With the introduction of several new regulations and policies, and
coupled with its relatively fast economic growth, the Chinese government has
had more abundant resources to engage in the improvement of issues related to
social human rights. As China’s standard of living rises, the private sector also has
developed a clearer understanding of its rights.
Concerns for political rights focused on the developments in the freedom of
speech, the people’s right to political participation, and the autonomy of minority
groups. Overall, because Xi Jinping’s reforms had begun to increase their
interference in areas outside the political system, this had further impacted political
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rights institutions in China. In 2017, the Communist Party of China (CCP) will hold
its 19th National Congress that will produce a new leadership group. In CCP’s quest
to have a smooth and stable transition, political rights were inevitably affected by the
upcoming power reshuffle in the CCP’s top leadership during 2016. A major incident
involving the issue of freedom of speech that attracted domestic and worldwide
attention—in addition to the atmosphere that domestic Party media outlets in China
now “must bear the Party’s surname”—was the disappearances of shareholders
and staff members of Hong Kong’s Causeway Bay Books. This incident had a
massive impact on the freedom of speech in Hong Kong. In addition, the Lawyer
Digest, a law journal that ran for fifteen years, announced on May 9 that it would
cease operations, reflecting the further shrinking of space for freedom of speech
and expression in China. In the future, under the overall pattern of new economic
norms and new political realities, developments of certain issues in mainland China,
such as freedom of speech, the right to participate in politics, and autonomy for
ethnic minority groups, or whether China would follow a path different from that of
Western countries, deserve our continued attention.
In the area of judicial human rights, individual cases and overall trends continue
to be the focus of our attention. The case of Causeway Bay Books disappearances
indicates that the Hong Kong Government is increasingly under the China’s control.
The problem with this particular case is that it was a judicial matter. If there is no
judicial independence in Hong Kong, then there is really no point of even discussing
freedom of the press and the freedom to publish.
Another case was the retrial of the defendant Nie Shubin for deliberate homicide
and rape of a woman. The Second Circuit Court of the Supreme People’s Court
overturned the original verdict and announced Nie Shubin’s acquittal. However, Nie
Shubin was already wrongfully executed a year after his original sentencing in 1995.
This case shows that China needs to further put into practice judicial protection of
human rights, procedural justice, usage of concrete evidence, and legal concepts such
as the presumption of innocence (in dubio pro reo) in its litigation process, as well
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as improve the prevention and corrective mechanisms that safeguard people against
unjust, false, and wrongful convictions. Taking such steps would not only allow
people to receive a fair and just trial in every judicial case, but it would also prevent
any miscarriage or delay of justice.
In economic and environmental human rights, China has made progress in its
environmental governance during 2016. The improvements were largely reflected
in China’s signing of the Paris Agreement, a global accord that deals with climate
change, the internal adjustments implemented in the Ministry of Environmental
Protection, and the passing of several new regulations and policies by the
government. At the same time, however, economic and environmental human rights
in China still possessed two characteristics: (1) labor rights and interests were not
systematically protected, and (2) environmental governance mechanisms had largely
been ineffective. In the first aspect, rural migrant workers were owed wages. As they
negotiated with their employers over unpaid wages, they were hit with additional
expenses, including transportation, communication, and other related costs. The
severity of their situation often pushed migrant workers to take more drastic and
forceful action in order to get paid. Some of the methods that had been reported in
the news ranged from petitioning the government and obstructing traffic to jumping
off buildings. The government also had applied intense pressure on labor movement
groups that had assisted migrant workers in protecting the latter’s own rights. There
had been repeated incidents in which labor movement representatives were arrested,
and the leeway given to labor groups in the past was no longer seen in 2016. In the
aspect of environmental rights, despite the number of new policies, new regulations,
new technologies, and new products that had appeared in 2016 to battle smog,
China’s air pollution remained a serious problem, and in fact, might had become
more severe. The smog season during the second half of 2016 arrived earlier than in
previous years.
Regarding education and cultural rights, this year we continue to keenly follow
educational issues related to the enrollment rates of school-age children, education
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rights for migrant workers’ children, and school operating conditions in povertystricken areas, as well as the construction of public cultural facilities and other
guarantees of cultural rights. On all these issues China appears to have made some
progress. At the same time, however, the problem of gender inequality persists in
Chinese society, and children in the rural areas of China continue to face many
difficulties in attending school and the situation may have worsened. Moreover,
China took a step backwards in guaranteeing people’s cultural human rights. For
example, the Chinese government initiated an “eat and drink campaign” during the
month of Ramadan to test whether Uyghurs would obey the authorities’ fasting ban
policy.
Concerning the rights of Taiwanese businesspeople or entrepreneurs (taishang)
in China, as cross-strait investment relations have become increasingly closer, over
the past few years the Straits Exchange Foundation (SEF) and the Association for
Relations Across the Taiwan Straits (ARATS) have signed several agreements and
reached consensus on many related issues, which generated additional incentives for
Taiwanese businesses to invest in China. Since the Cross-Strait Bilateral Investment
Protection and Promotion Agreement (Cross-strait BIA) formally took effect on
February 1, 2013, as of the end of September 2016, a total of 278 investment
dispute cases involving Taiwanese businesspeople had been received. Of these, 167
cases were forwarded to the corresponding Chinese authorities for co-processing.
Fifty-eight percent of those cases had been settled through co-processing with an
additional ninety-two cases having already completed co-processing procedures. In
five other cases, the space for administrative co-processing was restricted because
the Taiwanese businessperson who filed the case was unfamiliar with local laws
or judicial decisions. For the remaining cases, Taiwanese businesses and Chinese
government agencies had already initiated consultation through facilitation, and
the differences between the two parties in the disputes had been reduced. After the
change of power in Taiwan’s central government in 2016, cross-strait relations had
cooled. The last cross-strait co-processing work meeting was held in April 2016,
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and work meetings scheduled for July and October had been postponed indefinitely,
which makes the lack of protection for Taiwan businesspeople within China’s
judiciary system more conspicuous. Taiwanese businesspeople also believe that
social risk in China has steadily increased.
The incident that attracted the most attention in 2016 involved the seafood
restaurant chain Hai Pa Wang, which was fined by Chinese authorities for violating
food safety regulations in its Chengdu factory. The incident elicited questions of
the chain’s political stance, and subsequently driving Hai Pa Wang into taking a
political stance when the company issued a statement in a newspaper expressing
its support for the “One China principle.” Overall, China is currently undergoing a
major structural transformation of its economy and industry that is making its lowcost advantages gradually disappear. At the same time, the rise of Chinese enterprises
means that Taiwanese businesses will likely encounter more competition which
would result in more complications when operating in China. There would most
likely be an increase in economic and trade conflicts as they struggle to defend their
own rights and interests in China.
In contrast to previous years’ reports, the 2016 Report has especially included
a commentary chapter exploring the significance of human rights for cross-strait
relations entitled, “On Human Rights Dialogue and Confrontation between China
and the West.” In 2016, the Chinese Communist Party released two important human
rights documents with significant political implications, thus it would be inaccurate
to say that Xi Jinping does not care about human rights. Yet we think that concerns
about the protection of human rights in China are not simply issues of whether
China is willing to comply with universal norms of the international community,
whether the majority of its citizens enjoy basic human rights, or whether the dignity
of persons shall be respected and maintained, but that they form the cornerstone
to whether cross-strait relations will be peaceful and stable. Because for crossstrait relations to develop healthily in the future, respect for humanity and people’s
individuality must be a common language.
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The Taiwan Foundation for Democracy has published China Human Rights
Reports for many years, with chapters written by leading scholars who conduct
regular observations and research in their respective areas of specialization. In the
future, we will continue to expand our discussion on issues related to human rights in
China. We firmly believe that by engaging in objective criticism and encouragement
of human rights in China through long-term observation and other efforts, we can
have a positive impact on the development of Chinese human rights in the future.

Szu-chien Hsu

President
Taiwan Foundation for Democracy
March 30, 2017
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Preface
Tung, Li-Wen*
Concerns about the protection of human rights in China are not simply issues
of whether China is willing to comply with universal norms of the international
community, whether the majority of its citizens enjoy basic human rights, or
whether the dignity of persons shall be respected and maintained, but that they
form the cornerstone to whether cross-strait relations will be peaceful and stable.
The relationship between both sides of the Taiwan Strait is a particular one: while
gaps between the two sides in terms of political democracy, economic freedom, and
social pluralism are universally known, fundamental differences also exist between
the sides in their understanding and practice of human rights values. For crossstrait relations to develop healthily in the future, respect for humanity and people’s
individuality must be a common language.
Since 2004, The Taiwan Foundation for Democracy (TFD) has continuously
published on the state of human rights in China. Over the years the annual reports
have focused on different aspects of human rights, but they have all followed the
contents laid out in the United Nations International Covenant on Civil and Political
Rights, and the International Covenant on Economic, Social, and Cultural Rights,
taking these two Covenants as the norms and standards for observing human rights
in China. The China Human Rights Report 2016 follows the overall format of
previous reports, dividing its discussion of human rights in China across six major
areas—society, politics, judiciary, economy and environment, education and culture,
and Taiwanese businesspeople in Mainland China (taishang). This year’s report,
moreover, has added a general observation chapter that focuses on the “Dialogue
and Confrontation between China and the West on the Issue of Human Rights.” This
essay also explores the significance of human rights for cross-strait relations.
* Tung, Li-Wen is Professor in the Department of Public Security at the Central Police University.
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Starting in 2008, TFD’s China Human Rights Report have featured a short, general
title to summarize the overall state of development of human rights protection in
China for that particular year. For example, in 2008 the Report’s title was “The Year
to Examine Beijing’s Commitment.” Titles of reports for subsequent years included
“Another Disappointing Year” (2009), “A Series of Promises Unfulfilled” (2010),
“Huge Contrast with Rapid Economic Development” (2011), “The Rule of Law is
the Very Foundation of Human Rights” (2012), “China is Still Ruled by Party, Not
the Law” (2013), “China Human Rights in the New Era of Collective Rule of Law”
(2014), and finally, “Loitering on the Outskirts of International Turmoil” (2015). For
this year (2016), after integrating the observations obtained across the six areas, the
report concludes that the safeguarding of China’s human rights has entered an era
of retrogression and contraction. To be sure, there was indeed some progress made
in the development of economic and social rights protection in China during 2016,
but in areas of civil and political rights, these rights had clearly been contracted and
eroded away. There were several major cases in 2016 that drew wide criticism and
raised common concerns within the domestic and the international communities.
Simply put, China’s human rights protection has regressed overall under the
influence of its internal political development.

1. On Human Rights Dialogue and Confrontation between China
and the West
To further along the conversation and communication on human rights across the
Strait, this year’s report has added a chapter entitled “On Human Rights Dialogue
and Confrontation between China and the West.” As it is well-known, the Chinese
Communist Party (CCP) has always been highly skeptical and even hostile to
Western values and ideas. As such, the Party has crafted its own interpretation
regarding the definition and content of human rights, which it expresses as a “human
rights theory based on socialism with Chinese characteristics” that can be used to
contend with Western ideas of universal human rights. Here it is thus crucial to ask,
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how the CCP has responded to Western critique over the course of China’s dialogue
with the West regarding human rights? Moreover, which are the strategies deployed
by the CCP in its response to Western pressure on human rights?
The aim of considering these questions is, on the one hand, to hope that crossstrait dialogue on human rights can benefit from the conversation already taking
place between China and the West on human rights, thus avoiding a costly and
unnecessary detour about the issue. On the other hand, the chapter’s other key task
is to clarify the contents and features of a “human rights theory based on socialism
with Chinese characteristics.” How similar and different is this theory from Taiwan’s
understanding of human rights? In the end, the main purpose behind researching on
these topics is to better promote human rights dialogue and communication across
the Strait, enhance mutual understanding between the two sides, and foster crossstrait progress in the protection of human rights.
Unfortunately, in 2016 CCP General Secretary Xi Jinping has adhered to the
tenets of “the principle of Party spirit” as well as “the Party controls everything.”
He uses China’s “unique national conditions” as the basis for legitimizing the
CCP’s rule, and treats “Western universal values/hostile forces” as China’s enemies.
Under Xi’s control and at his urging, the Chinese government has been gearing
up (brandishing swords) to do battle against Western universal values in different
spheres and departments. Given this ideologically rigid environment, no one in
China, probably not even CCP members and cadres, has any freedom, let alone
guarantees on basic human rights. Thus, judging from Xi’s ideology and policies,
there have been no discernible improvements in the safeguarding of human rights
protection in China in the foreseeable future.
The China-West dialogue on human rights has revealed that human rights
protection is an endless pursuit, but the presence of a stimulus hastens progress.
Constructing peace and stability across the Strait is an urgent topic. If this work
can proceed by focusing on protecting the basic human rights of people on both
sides of the strait, then this operational initiative might turn out to be significant
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and meaningful. Therefore, a channel for cross-strait human rights dialogue and
communication must be established. The China Human Rights Report was founded
on this very idea and has attempted to carry this important work forward. The
discussion of human rights should play a positive role in cross-strait relations, rather
than be the source of mutual blame between the governments and mutual hostility
between the people.
The following is a summary of observational reports for the different areas
compared to 2015.

2. Political Human Rights Observations
Observations of China’s political rights in 2016 focused on the developments in the
freedom of speech and expression, the people’s right to political participation, and
the autonomy of minority groups. Overall, because Xi’s reforms had begun to have
more interferences in areas outside the political system, this had further impacted
political rights institutions in China. If the development of political rights in China
during 2015 was the redefinition of power relationships among the elites and the
emergence of a new social governance, then 2016 was the year that saw the gradual
deepening of new elite power-sharing and new social governance models. In 2017,
the CCP will hold its 19th National Party Congress that will produce a new leadership
group. In CCP’s quest to have a smooth and stable transition, political rights were
inevitably affected by the upcoming power reshuffle in the CCP’s top leadership
during 2016.
In 2016, there was a significant incident related to freedom of speech that
attracted domestic and worldwide attention—the disappearances of shareholders
and employees of Causeway Bay Books in Hong Kong. This incident had a massive
impact on the freedom of speech in Hong Kong. The case seemed to suggest that
even those Hong Kong residents who held foreign citizenship might still be arrested
for making certain statements, or for selling sensitive publications. In addition,
there was also suppression of the freedom of publication. The Lawyer Digest, a law
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journal that ran for fifteen years, announced on May 9 that it would cease operations,
reflecting the further shrinking of space for freedom of speech and expression in
China.
In February, during Xi’s inspection tour of the Xinhua News Agency, the
People’s Daily, and the China Central Television, he stated that Party media outlets
“must reflect the Party” [lit. ‘bear the Party’s surname’]. More specifically, he
demanded that “all work of the Party’s news and public opinion media must reflect
the will of the Party, mirror the views of the Party, preserve the central authority of
the Party, maintain the unity of the Party. Party media outlets, in other words, must
love the Party, protect the Party, and serve the Party.”
Broadly speaking, it is difficult for China’s “societal turn” to escape the
institutional logic of authoritarian systems. That is to say, societal co-optation has
continued to focus on maintaining regime survival as its highest principle. In 2016 Xi
attained the Party’s “core” status, which allowed him to further promote the policy
objective of authoritarian co-optation. In short, it is in this context that the protection
of political rights in China did not progress but had actually regressed.

3. Economic and Environmental Human Rights Observations
Two most representative trend and key events in 2016 were: (1) labor rights and
interests were not systematically protected, and (2) environmental governance
mechanisms had largely been ineffective. Four labor rights activists—Zeng Feiyang,
Meng Han, Zhu Xiaomei, and the founder of Nan Fei Yan Social Work Services,
He Xiaobo—were arrested in 2016 under the charge of “disturbing social order.”
These individuals were detained on the grounds of “suspicion of gathering a crowd
to disturb social order” as well as “embezzlement.” For a long time, the official AllChina Federation of Trade Unions (ACFTU) had been criticized for being unable to
truly represent the interests of the working class. Moreover, its inaction in the event
of labor disputes gave rise to the establishment and operationalization of grassroots
labor organizations. These grassroots organizations are more operationally active
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than the government-sanctioned ACFTU, and they often demonstrate considerable
flexibility in their strategies. In addition to selecting workers’ representatives to
negotiate with employers, these grassroots organizations also organize strikes,
protests, and other means to force employers to discuss about labor issues and
improve working conditions
Compared to last year, progress was made when China and the United States
jointly issued a statement in April 2016 that they shall take the lead in signing the
Paris climate change agreement, which both did so when the two countries formally
approved such agreement on September 3. Under the agreement, China—the
world’s largest producer of carbon emissions—had pledged to changing the status
quo of using fossil fuels as the main driver of economic development. Also, since
March 2016 the Ministry of Environmental Protection (MEP) had undergone
internal reorganization, in which the Total Pollution Emission and Control Division
and Pollution Prevention Division were eliminated, and the Water Environment,
Atmospheric Environment, and Soil Environment Management Divisions were
created. In July, the government also began to push for resource tax reform, which
facilitates the healthy development of industries tied to natural resources and
improves environmental protections. Officials also plan to construct wind corridors
in major cities to blow away any air pollutants.
There were some areas of regression as well. First, in economic rights, there
was the problem of wages owed to rural migrant workers. As they negotiated with
their employers over back wages, they were hit with additional expenses, including
transportation, communication, and other related costs. The severity of their
situation often pushed migrant workers to take more drastic and forceful action in
order to get paid. Some of the methods that had been reported in the news ranged
from petitioning the government and obstructing traffic to jumping off buildings.
Moreover, in the fight over overdue wages, the methods used by migrant workers
often would get them arrested on the charges of obstructing public safety or
endangering public order. The government also had applied intense pressure on labor
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movement groups that had assisted migrant workers in protecting the latter’s own
rights. There had been repeated incidents in which labor movement representatives
were arrested, and the leeway given to labor groups in the past was no longer seen in
2016.
Second, in the area of environmental rights, despite the number of new policies,
new regulations, new technologies, and new products that had appeared in 2016 to
battle smog, China’s air pollution remained a serious problem, and in fact, might had
become more severe. The smog season during the second half of 2016 arrived earlier
than in previous years.
It is worth noting the progress made by the Chinese government in terms of
regulations, policies, and actions. In February 2016, the Sichuan General Labor
Union signed a labor cooperation and rights service letter of intent with the
municipalities of Beijing, Tianjin, Shanghai, and Chongqing, and the provinces of
Jiangsu, Zhejiang, Fujian, Shandong, and Guangdong. Through this cooperative
mechanism, migrant workers from Sichuan Province can receive employment
training, obtain mediation assistance during labor disputes, and be provided with
emergency relief measures.
In June 2016, China’s State Council Information Office announced the
publication of its “Assessment Report on the Implementation of the National Human
Rights Action of China (2012-2015).” The report listed environmental rights as one
of the primary objectives of “economic, social, and cultural rights.” The document
also noted that, “China has amended the Law on Environmental Protection.” The new
provisions stipulated that “information transparency and public participation” must
be guaranteed to strengthen the public’s information rights, participation rights, and
supervision rights on issues of environmental protection. The new law also improves
the public interest litigation system, providing the relevant social organizations with
the rights to sue in name of environmental public interest, thus strengthening the
system of accountability.
This is in sharp contrast to governmental action in the case of migrant workers.
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When confronted with migrant workers who were demanding past owed wages,
government officials and law enforcement officers often urged them to “defend (your)
rights according to the law” or “defend (your) rights legally/legitimately.” However,
based on media reports surrounding the individual cases, the outcomes of using legal
and legitimate means to get back owed wages had not been optimistic. When migrant
workers or even the head contract worker personally filed complaints with the
government over the problem of unpaid wages, they had not received a reasonable
solution. From the perspective of the Chinese government, supporting workers’ rights
and maintaining social order were sometimes incompatible goals.
In addition to wage issues, China’s overall economic sluggishness in 2016 as well
as its policy to “reduce production capacity” had prompted the Chinese government
to attend the problem of the so-called “zombie enterprises.” At the same time, the
government had cut the number of state-owned enterprises employees by 1.8 million,
of which 1.3 million were from the coal industry and the remaining 500 thousand
came from the steel industry. On the issue of environmental rights, independent
environmental non-governmental organizations had not been very active due to
their financial stress. The underlying reasons stemmed from Chinese government’s
decision over the past two years or so to closely scrutinize all civil organizations
that received financial support from overseas. For example, one of the charges in
the arrest of labor leader, Zeng Feiyang, was that he accepted “foreign funds.” A
continual monitoring of the situation is recommended to see if the incident had
formed a demonstration effect and whether it had spread to the area of environmental
protection.
Among all the various trends, this year’s economic human rights report has
focused its attention on the working class’ s right to livelihood. Whether it is the
problem of unpaid wages for rural migrant workers or the massive layoffs of
SOE employees, in both cases we note that there is still room for improvement
in safeguarding Chinese workers’ right to livelihood. The slowdown in economic
growth that began a couple of years ago has continued to impact China’s domestic
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economic growth in 2016, in which no clear signs of rapid recovery appear in
sight in the short term. This situation has created a considerable challenge to
the Chinese government’s narrative and practice of equating “poverty reduction
through economic growth” with human rights protection. Also, improvements in
environmental pollution have been very limited and in many instances, the problem
of pollution has deteriorated. The quality of environmental governance requires
times and effort before the results can be seen. Environmental protection is a
global problem that affects everyone. Perhaps China, a country that is still pursuing
economic development, requires more time to overcome these challenges.

4. Social, Educational, and Cultural Human Rights Observations
First, in social human rights, the most representative and key event in 2016 was the
Chinese government’s official revoking of the distinction between rural and non-rural
residencies (hukou). The government had also put forth at the same time specific
measures that allowed individuals who originally had no residency to register and
settle in a new area. Compared to last year, progress can be seen by the sustained
public attention on issues such as back wages for rural migrant workers, minimum
wage, medical insurance coverage, elderly care coverage, care for the left-behind
children, maternity leave, and investigations into counterfeit medicine. However, an
area in which the government took a step back was that when it dismantled the “urban
villages” or “container homes” where many migrant or low-income workers resided,
it did not provide any corresponding resettlement measures for those who were
affected.
In terms of legal regulations and policies, the Chinese government published
the “State Council’s Opinions on Further Promoting Reform of the Household
Registration System” and “State Council’s Opinions on Solving the Homeless
Problem.” In conjunction with the State Council, the National Health and Family
Planning Commission had engaged in poverty alleviation work by registering and
creating records for those living in poverty, and investigated the proportion of the
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rural poor population who “fell into poverty because of an illness” and “returned
to poverty because of an illness.” The National Health and Family Planning
Commission also released the “Notice on Pediatric Care and Services for High
Incidence of Seasonal Illnesses”; the State Council approved the “Reform of the
Pension Insurance System for Employees of State Organs and Public Institutions;”
and the Ministry of Human Resources and Social Security announced the “Measures
for Publicizing Acts in Material Violation of Labor Protection Laws.” Premier Li
Keqiang publicly announced his support for the gradual reductions of “five types
of insurance” (i.e., endowment, medical, unemployment, work injury, maternity)
and “one fund” (the housing provident fund). Jiangsu Province had also decided to
provide a five-year subsidy plan for 830,000 migrant workers in the latter’s attempt
to collect approximately three billion yuan of back wages.
Looking at the overall trend and direction, by relying on its relatively fast
economic growth, the Chinese government has had more abundant resources to
engage in the improvement of issues related to social human rights. As the standard
of living rises, the private sector also has developed a clearer understanding of its
rights. Hence, the overall trend and direction of social human rights in China has
shown a continuously improvement.
Next, the most representative and key trends or issues for educational and
cultural rights are the achievements that China has obtained thus far. According
to the National Human Rights Action Plan of China (2012-2015), in the realm of
educational human rights, China has attained the following results: (1) The net
enrollment rate of primary students was 99.88 percent, gross enrollment rate for
junior secondary school was 104 percent, and 93 percent of the students enrolled
eventually completed their nine-year compulsory education. (2) An equal right to
education for relocated children of migrant workers has been safeguarded. Between
2012 and 2015, the central government appropriated 34.6 billion yuan cumulatively
to enable nearly 90 percent of relocated children of migrant workers in cities to
obtain government financial support. In addition, for children of those migrant
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workers who meet the conditions of the local governments receiving them, tuition
fees for public schools in cities they migrate to and additional charges for transient
schooling were abolished. Among 13.671 million children who had relocated with
their migrant worker parents to cities, 80 percent studied at public schools. (3)
The conditions for running schools in poverty-stricken regions have improved. (4)
The development of education in central and western regions has accelerated, and
the education conditions in senior secondary schools and vocational schools have
improved. The protection of cultural rights, on the other hand, is focused on the
construction of public cultural facilities.
An area of apparent improvement is the establishment of the Research Base for
the Study of Small Minority Populations under the joint assistance of the Hohhot
City Evenki People Research Group and Fudan University’s National Minorities
Research Center. The purpose of this Research Base is to conduct surveys on twentyeight ethnic minority groups in China with populations below three hundred thousand
in order to rescue their cultures and beliefs. On August 17, the State Council issued
the “13th Five-Year Plan Outline for Speeding up the Progress of the Life of Persons
with Disabilities toward the Moderately Prosperous Society.” The Outline proposed
to raise the basic public services standards for disabled persons and to guarantee
their rights to receive an education in accordance with the law. Education here
means free 12-year education that includes both compulsory education and senior
secondary school level education for all disabled children and youth from families
with financial difficulties.
However, gender inequality remains a persistent feature of Chinese society,
such as female workers’ rights being affected by pregnancy and childbirth, and the
prevalence of sexual harassment. Incidents of sexual harassment on the campus
of Beijing Normal University received wide attention in 2016. Beijing Normal
University students conducted independent investigations onto cases of sexual
harassment on their own initiative and released a documentary report entitled: “The
Silent Iron Lion: the 2016 Documentary Report on Sexual Harassment on Beijing
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Normal University Campus.”
In addition, children in the Chinese countryside continue to face difficulties in
receiving an education and the situation may have worsened. On the eve of 2016
Chinese New Year, a reporter from the People’s Daily returned home to western
Hubei and southern Hunan for a gathering with family and friends. While stayed
there, the reporter decided to visit and interview several village households, taking
advantage of the fact that the village’s migrant workers had returned home for the
holidays. The reporter discovered that rural children again had obstacles in going
to school, primarily because many villages were still undergoing the process of
urbanization. The issue was not simply a lack of resources for rural schools, but that
the local governments had made too many drastic changes which created additional
difficulties for rural children to attend school. In many places, the contradictions
brought forth by the dual urban-rural structural divide in society were fairly evident.
Quality educational resources in villages were scarce, and the quality of education
still required major improvements. Educational resource allocation in towns and
cities had not been in line with the new developments in urbanization. The issue
of large class sizes remained. Of course, these urban and rural education problems
are not isolated; rather, they are interdependent, mutually influencing, and mutually
constraining. To find a comprehensive solution, both urban and rural areas must
coordinate their efforts.
Under regulations and policies, at several meetings of the State Council’s
Standing Committee, Premier Li Keqiang has advanced a new urbanization plan that
was more people-centered. One key aspect of this new urbanization plan is to relax
the urban residency requirements for rural migrant workers. The plan will also make
deployments to accelerate educational developments in central and western China
to make up for these areas’ shortcomings, consolidate the basis of development,
and promote social equity. China’s Ministry of Education has announced that it
will assess more than 500 development lines for balancing compulsory education
in 2016. At the same time, it will reevaluate organizations that had already passed
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supervision. The Chinese government has also made plans to further accelerate the
standardization of urban and rural compulsory education schools this year, gradually
balancing the allotment of educational resources within an area.
Yet in the protection of cultural human rights, China seems to have taken a step
backwards. After Ramadan began on June 6, 2016, the CCP nevertheless organized
several events in Xinjiang on consecutive days around the theme of eating zongzi (rice
dumplings) for the Dragon Boat Festival. Dilax Raxit, a spokesperson for the World
Uyghur Congress, stated that the Chinese government initiated an “eat and drink
campaign” to test whether Uyghurs would obey the authorities’ fasting ban policy.
Based on the websites of local governments in Xinjiang and the Xinjiang chapter
of the Communist Youth League, one could clearly observe that Chinese authorities
intentionally organized many activities since the very first day of Ramadan, in a notso-hidden attempt to control the Uyghurs’ behavior during this holy month.
As an indicator for overall trends and direction, the Chinese government recently
published the “National Human Rights Action Plan of China (2012-2015).” While in
the report the government highlighted its efforts and achievements in the promotion
of education and cultural rights, it has honestly acknowledged that much more work
remains to be done, particularly in narrowing the wide gap in educational resources
between urban and rural areas, a problem which directly causes regional development
imbalance.
In the area of cultural rights, China has mainly focused on the construction
of cultural “hardware” infrastructures—physical facilities such as museums, art
galleries, and libraries. It also has attempted to boost the economy of impoverished
areas by developing a cultural travel industry from using local histories and local
cultural assets as core concepts. However, while this may have created many benefits
for local economic development, it is also because of government intervention,
especially those development policies and measures made by non-professionals, that
many local cultural assets may have been destroyed, thus indirectly affecting the
people’s cultural rights.
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5. Judicial Human Rights Observations
There were two representative incidents that captured the overall trends in the
area of Chinese judicial human rights. The first was the Causeway Bay Books
incident in Hong Kong which hit the headlines around the world. The Hong Kong
Basic Law clearly stipulates the authority and responsibility of China and the
Hong Kong Special Administrative Region. Hong Kong and China belong to two
separate jurisdictions, a division by which the Chinese judicial departments must
abide, and no department can “circumvent the law.” The mysterious disappearance
and subsequent return of Hong Kong booksellers perhaps indicates that the Hong
Kong Government is increasingly under the China’s control. The problem with this
particular case is that it was a judicial matter. If there is no judicial independence in
Hong Kong, then there is really no point of even discussing freedom of the press or
freedom to publish.
The second case that was representative of judicial rights trends took place on
December 2, 2016. On that day, in retrying a case in which the defendant Nie Shubin
( 聶樹斌 ) was originally convicted of deliberate homicide and rape of a woman, the
Second Circuit Court of the Supreme People’s Court overturned the original verdict
and declared Nie innocent of all charges. The Court’s ruling stated that:
The original verdict found Nie Shubin guilty of deliberate homicide and rape on the primary justification that Nie Shubin’s guilty confession corroborated with other pieces of
evidence. However, upon reviewing this case, the case lacks objective evidence that clearly
indicated the original defendant Nie Shubin had committed the crime. Details such as the
time in which the attack occurred, the tools used, the victim’s time and cause of death are
all unconfirmed. The transcripts from Nie Shubin’s interrogation taken over five days after
his detainment are missing. Records of witness statements taken within fifty days after the
incident have been lost. Key original timesheet records of the evidence are lost. There are
doubts surrounding both the veracity and legality of Nie Shubin’s guilty confession statement. The veracity and reliability of the corroboration between the confession statement and
other evidence on record is questionable. Questions also remain whether someone else may
have committed the crime. The evidence used to settle the case in the original trial does not
form a complete chain, nor does it meet the standard of proof for reliability and substantial-
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ity. The original trial had neither a clear understanding of the basic facts nor the basic irrefutable evidence to reach a verdict of guilt.

The changed verdict is not the main point of this case. Its main significance lies in
how should Chinese courts reflect upon the Nie case, and what lessons should be
drawn from the case to further put into practice the judicial protection of human
rights, procedural justice, usage of concrete evidence, and legal concepts such as
presumption of innocence (in dubio pro reo) in its litigation process, as well as
improve the prevention and corrective mechanisms that safeguard people against
unjust, false, and wrongful convictions. Taking such steps would not only allow
people to receive a fair and just trial in every judicial case, but it would also prevent
any miscarriage or delay of justice.
Arrests have been extremely abused by Chinese authorities for a long time. The
rate of arrests in China is extraordinarily high, remaining at more than 90 percent
over the years. The number of people arrested each year has maintained at about
800,000 or more. Beyond these high arrest rates, the phenomena of using arrests
to substitute for actual investigation, wrongful and arbitrary arrests, disregard for
lawyers’ opinions, no delineation between detention and trial deadlines, and detention
periods that extend beyond the legal limit are also extremely prevalent and grave.
In early 2016, the Provisions of the Supreme People’s Procuratorate for Handling
Cases of Necessity of Detention Reviews (Trial) was published. The new provisions
clarified issues such as the necessity to review detention applications, investigative
mechanisms, preliminary procedures, investigation methods, public investigations,
approval orders, the contents of investigation reports, and the methods for closing
cases. The new provisions also refined the judgement criteria for determining the
necessity for continued detention, and now suspects should, or at least could, be able
to ask for a release or change the specifics of enforcement measures.
The practice of making judicial documents public was previously managed by
the courts themselves, but it has become necessary to further explore the external
environment of China’s public judiciary. There are relatively more disclosures of
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information about the judicial cases, which stem from the new wave of technological
progress and development of a new media age. In fact, the forced progress of China’s
judiciary is derived from three major variables: the people’s right to know, changes
in social structure, and technological advances. As of the end of 2015, there had
been a total of 878,500 visitors to the China Judicial Process Information Online ( 中
國審判流程信息公開網 ) website. The portal China Judgements Online ( 中國裁
判文書網 ) published a total of 14.48 million judgment reports and had 410 million
visits. The website Enforcement Information Online ( 執 行 信 息 公 開 網 ) included
34,347,000 entries on individuals that had been subjected to enforcement, and served
a total of 36,850,000 enforcement information requests. The Chinese Court Trial
Broadcast Network ( 中 國 法 院 庭 審 直 播 網 ) also live-streamed 3,795 trials on its
website during 2015.
The pretrial detention rate in China is typically more than 70 percent, an
extremely high percentage. Since China does not have police offenses, what
generally are considered as minor offenses in other countries are handled as public
order cases in China. This naturally raises the pretrial detention rates.
The Administrative Measures for Law Firms, promulgated by the Ministry of
Justice in 2008, were again amended on September 6, 2016, before going into effect
on November 1, 2016. The new revisions affected Article 50, which now requires
law firms to not permit or condone lawyers who engage in “the manufacturing of
public opinion pressure, attacking or slandering the judicial organs and the judicial
system through, among other activities, forming groups, joint signature campaigns,
publishing open letters, organizing online gatherings, or expressing solidarity in the
pretext of discussing an individual case.” But lawyers in China are already at the
mercy of market forces; other than providing legal aid, all their sources of business
must be earned in the marketplace. Hence, the stricter the government regulation, the
more difficult the implementation of the laws. The amended measures leave lawyers
in an increasingly difficult position. A measure in the revised document referred
to “malicious speculation regarding cases handled by oneself or other lawyers
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through distortion or misleading propaganda and comments.” Such regulations lack
a legal basis and are difficult to identify these behaviors in practice. The Law of the
People’s Republic of China on Lawyers does enumerate which professional practices
are illegal, but nearly all of the examples occur during the litigation process. The
question of regulating a lawyer’s thoughts and opinions on public affairs outside of
litigation depends ultimately on whether or not the lawyer has violated any existing
laws. If those expressed statements are legal, then they are protected by the freedom
of speech provision found in the PRC Constitution. The judicial administrative
authorities and law firms do not necessarily have control over a lawyer’s words and
deeds outside of national laws, nor do they have the power to do so.
Observing the promotion of China’s judicial reforms and the adjustments made to
judicial operational mechanisms since 2016, one notes that the changes still basically
centered on the reform direction set forth by the Fourth Plenary Session of the
18th Central Committee of the CPC. Reforming the judicial system means taking a
problem-oriented approach, and proceeding to focus on the most prominent problems
that constrain the justice system and work in areas that people most anticipate
change. Doing so will give us a better indication of whether or not China’s judicial
reforms have been effective, and the key to answering whether judicial human rights
are protected. The goal of judicial system reform is to establish a fair and highly
effective judicial system, so that each party feels that he or she has been treated fairly
and justly in every case.
The transformation of litigation methods is a difficult process. A “court-trialcentered” litigation system places even higher demands on government units
responsible for conducting investigations. It not merely requires them to solve cases,
but also obliges them to collect factual and sufficient evidence, using only legitimate
means as specified in the Criminal Procedures Law and methods that may withstand
the scrutiny of a fair trial. For investigative authorities that are used to hold a leading
position in criminal proceedings, this will be a difficult transition process.
The litmus test of judicial system reform in China is whether or not the Chinese
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government is capable of promoting the rule of law and modernization of its national
governance system. More specifically, judicial reform’s core measures cannot
avoid questions of basic respect for judicial human rights. Otherwise, the rights and
interests of the litigant parties will be permanently swallowed up by the old system.
Individual rights will be deprived and it would be difficult for individuals to receive
the most basic extension and protection under an effective judicial relief system.
Concerning the construction of a trial-centered system and implementation of related
procedures, the turn toward the practice of legal reservation shall remain as the main
review criteria

6. Taiwanese Businesspeople’s Human Rights Observations
The key issue from 2016 is the status of Cross-strait Bilateral Investment Protection
and Promotion Agreement (Cross-strait BIA), which was signed during the eighth
round of Chiang-Chen talks on August 9, 2012, and entered into force on February
1, 2013. Since the signing of the agreement until the end of September 2016, a
total of 278 investment dispute cases involving Taiwanese businesspeople have
been received. Of these, 167 cases were forwarded to the corresponding Chinese
authorities for co-processing. Fifty-eight percent of those cases had been settled
through co-processing with an additional ninety-two cases having already completed
co-processing procedures. In five other cases, the space for administrative coprocessing was restricted because the Taiwanese businessperson who filed the
case was unfamiliar with local laws or judicial decisions. For the remaining cases,
Taiwanese businesses and Chinese government agencies had already initiated
consultation through facilitation, and the differences between the two parties in the
disputes had been reduced (as shown in Table 1 and 2). Cases forwarded to Chinese
agencies predominantly fell under the P-G category (dispute resolution between
the investing party and host governments representing the place of investment).
These cases include the compensation for expropriation (20 percent), issuance of
land certificates (29 percent), administrative disputes (10 percent), unenforced court
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rulings (10 percent), and other types of disputes (shown in Table 3).
After the signing of the Cross-strait BIA, the two sides originally held a coprocessing work meetings every three months to discuss various investment dispute
cases, but after the party rotation in Taiwan’s central government in 2016, cross-strait
relations had cooled. The last cross-strait co-processing work meeting was held in
April 2016, and work meetings scheduled for July and October had been postponed
indefinitely.
China’s judicial system does not provide adequate protection for Taiwanese
businesses. The most significant problem encountered by Taiwanese businesspeople
while investing in China is none other than the problem of “for every measure
from the top, there is a countermeasure from the bottom.” That is, even if China’s
central authorities have put in place the relevant safeguarding rules, as long as local
governments hold discretionary authority, Taiwanese businesspeople may not receive
the appropriate protection. Above all, the judicial failings of the Chinese government
demonstrate the lack of cooperation necessary to uphold the investment protection
agreement successfully. And despite the fact that the central government has enacted
the relevant legislation, as long as local governments neglect it, the protection
of rights and interests of Taiwanese businesspeople shall remain a fundamental
problem. In addition, guarantees of Taiwanese businesspeople’s investments rights
and interests in China are deeply influenced by the political environment across
the Taiwan Strait; that is, politics will interfere with economics. The incident that
attracted the most attention in 2016 involved the seafood restaurant chain Hai Pa
Wang, which was fined by Chinese authorities for violating food safety regulations
in its Chengdu factory. The incident elicited questions of the chain’s political
stance, and subsequently driving Hai Pa Wang into taking a political stance when
the company issued a statement in a newspaper expressing its support for the “One
China principle.”
According to the 2016 Taiwan Electrical and Electronic Manufacturers’
Association (TEEMA) Survey Report, evaluations of social risk associated with
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investments in China for 2016 are higher than those of 2015, indicating that
Taiwanese businesspeople believe social risk in China has steadily increased. The
measure of social risk includes the following three indicators, listed by decreasing
level of risk: (1) the risk of difficult-to-resolve labor-management or economic and
trade disputes; (2) the risk of frequent occurrence of local employee protests and
resistance; and (3) the risk of local threats to personal safety and assets. Assessments
from the past five years have shown that “the risk of difficult-to-resolve labormanagement or economic and trade disputes” has gradually risen over time. This
indicates that despite Chinese institutions have improved overall, labor and trade
conflicts are not uncommon and will remain a significant concern to Taiwanese
businesses.
The 2016 TEEMA report also notes a higher level of legal risks associated with
Taiwanese businesspeople’s investments in China when compared to 2015, which
needs to be improved. Among the nine indicators that constitute the measure of legal
risk, the three indicators with the highest levels of risk are (in order): (1) the risk
of a difficult-to-control negotiation processes with local governments; (2) the risk
of frequent changes in local governments’ administrative orders; and (3) the risk
of inconsistent implementation of laws, contracts, and regulations by government
officials. On the other hand, the three indicators of legal risk that have the lowest
levels of risk are: (1) the risk of local governments using inappropriate means to
demand kickbacks from Taiwanese businesses; (2) the risk of local governments
using criminal law methods to handle economic cases; and (3) the degree of risk
of government mediations and arbitration disputes not being fair to Taiwanese
businesses. Therefore, local governments in China are often affected by policy
discontinuities, leading to the unstable implementation of administrative measures.
Under these constantly changing circumstances, Taiwanese businesspeople are
struggling to stay informed of relevant supporting policies, which results in higher
risk potential.
The National Human Rights Action Plan of China (2016-2020), a report
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published by the State Council, discusses the issues of working and basic living
conditions, social security, property, health, education, culture, and the environment
in its section on economic, social, and cultural rights. In the area of civil and political
rights, the report sets forth standards for personal safety, fair trial, religious freedom,
and the respective rights to information, participation in politics, expression, and
government supervision. With respect to the rights of specific groups, the action plan
has included minority ethnic groups, women, the elderly, and the disabled. Lastly,
in the report the Chinese government has shown its willingness to comply with
international human rights demands (at least on paper) by addressing the importance
of human rights education and research, fulfillment of human rights treaties, and
exchange and cooperation with the international community. However, the question
of how to implement the action plan, and applying it to the protection of Taiwanese
businesspeople’s rights, remains an issue that warrants further observation.
Feng Xia, the Chairwoman of the Taiwanese Legal Research Center at the
China University of Political Science and Law and an executive member of the
Law Association for Relations across the Taiwan Straits, discussed the demands of
Taiwanese businesspeople during the Second Beijing-Taiwan Legal Practice Seminar
on September 3, 2016. She noted that in recent years Taiwanese businesspeople
have increasingly demanded a more comprehensive guarantee of their most basic
rights and interests, mainly those concerning political, economic, social, and
cultural practices. However, neither the Law of the People’s Republic of China on
the Protection of Investment of Taiwan Compatriots nor its Implementation Rules
provides specific provisions for a majority of these areas. The Chinese government
should uphold the notion that “both sides across the Taiwan Strait are one family,”
and start the revision of the Taiwan Investment Law and its Implementation Rules
as soon as possible. Doing so would mean improving the provisions set in place to
protect Taiwanese businesspeople’s investment rights and interests and aid in the
construction of a superior investment environment by providing systemic protection
for Taiwanese entrepreneurs.
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In terms of overall trends, as cross-strait interaction has gotten closer in recent
years, the number of Taiwanese businesspeople’s economic and trade disputes
in China has increased on a yearly basis. Such disputes include the rising cost
of labor in China and the difficulties in employee recruitment and management.
These particular issues have made labor-management disputes more commonplace,
seriously discouraging Taiwanese businesses from operating in China. Moreover,
China is currently undergoing a major structural transformation of its economy
and industry that is making its low-cost advantages gradually disappear. At the
same time, the rise of Chinese enterprises means that Taiwanese businesses will
likely encounter more competition which would result in more complications when
operating in China. There would most likely be an increase in economic and trade
conflicts as they struggle to defend their own rights and interests in China.
As Taiwanese businesses’ investment disputes steadily increase, they regularly
depend and work through the judicial approach, local governments, arbitration,
Taiwanese business associations, or private channels to resolve these disputes.
Yet Taiwanese businesspeople’s levels of satisfaction with these economic and
trade dispute resolutions have shown a yearly downward trend. At the same time,
because local governments in China lack sufficient motivation to resolve disputes,
appeals to Taiwanese business associations have been the primary means for settling
cases. Although the Cross-strait BIA had come into effect in January 2013, greatly
improving the protection of rights and interests of Taiwan-funded enterprises, the
agreement’s primary dispute resolution mechanism is mediation—that is, it merely
requires parties of a dispute to reach a consensus, as opposed to an arbitration
decision that is legally binding. The Cross-strait BIA is also subject to political
interference, a factor that not only has added to the uncertainty of investments and
operations of Taiwan-funded enterprises in China, but also reduced the protection of
their investment rights and interests.
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Table 1. Statistics on Cases Received
Period

Cases received

Legal consultation
provided

Administrative coprocessing

Aug. to Dec. 2012

43

12

31

Jan. to Dec. 2013

77

21

56

Jan. to Dec. 2014

60

23

37

Jan. to Dec. 2015

71

40

31

Jan. to Sept. 2016

27

15

12

Total

278

111

167

Source: Department of Investment Services, Ministry of Economic Affairs (2016).

Table 2. Status of Cases under Administrative Co-processing
Units: cases
Case status
Co-processing
already
completed

Nature of cases

P2G

P2P

Appeal completed

39

13

No room for co-processing

35

5

5

0

Further co-processing difficult because
Taiwanese businessperson did not follow
Limited room for local laws
co-processing
Chinese courts already rendered final
judgment, limited room for co-processing
In process
Total

Both parties still in dispute

Total number
of cases
92

5
0

0

67

3

70

146

21

167

Source: Department of Investment Services, Ministry of Economic Affairs (2016).
Note: of the cases that had completed co-processing procedures, 56 percent met the demands
of the petitioning party.
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Table 3. Types of Cases Received

Case

Type

Administrative
co-processing

Number Percent
of cases of cases

Cases that
completed coprocessing

Land use rights

48

29%

24

Compensation for expropriation

34

20%

16

Administrative disputes (business
registration, franchise rights)

17

10%

11

Court proceedings (lawsuit wins not
enforced, or cases not filed)

16

10%

12

Other (village association disputes,
factory blockades, etc.)

52

32%

29

Total

167

100%

92

Source: Department of Investment Services, Ministry of Economic Affairs (2016).
Note: Land use rights disputes and compensation for expropriation account for 49 percent of
all cases; cases involving courts account for 10 percent.

7. Conclusion
The China Human Rights Report 2016 features chapters that define human rights
according to the UN International Covenant on Economic, Social, and Cultural
Rights and the Covenant on Civil and Political Rights and use such criteria to
observe the state of human rights in China. The Report also focuses its discussion
on two official reports that were published by the Chinese government in 2016: The
Assessment Report on the Implementation of the National Human Rights Action
Plan of China (2012-2015) and the National Human Rights Action Plan (2016-2020).
Regardless of the area of human rights observation—politics, society, economics
and environment, judiciary, or Taiwanese businesspeople—all the chapters made use
of Chinese government’s official publications, including white papers, regulations,
policies, and decrees in their analysis and clarification of the issues. The Report
compares and contrasts human rights developments over time, so when faced with
different cases, the chapters therein do not lose the overall context and developments
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due to the uniqueness of cases.
It would be inaccurate to say that CCP General Secretary Xi Jinping does not
attach importance to human rights, seeing as the Chinese government published two
important human rights documents with significant political implications during
2016. One was a white paper, “New Progress in the Judicial Protection of Human
Rights in China,” released on September 13, and the other was the publication of the
“National Human Rights Action Plan of China (2016-2020)” on September 29. The
release of these two documents reveals the Chinese government’s (and in particular,
Xi’s) conception of human rights, albeit under the political context of the Communist
Party. While this shows China presently increasing its understanding of human
rights, the promulgation of these two documents can also be interpreted as Xi Jinping
sharing his own views of human rights to the world.
However, overall speaking, Xi’s leadership styles are different from those of past
Communist Party leaders. Xi frequently operates from the power struggle mode to
exert vast control in various areas and operations of the party. Currently, Xi holds
several positions, including the CCP General Secretary, President of China, Chairman
of the Central Military Commission, Leader of Foreign Affairs Leading Group, and
Leader of the Central Leading Group for Taiwan Affairs. Xi has also created and
now heads the Central Leading Group for Comprehensively Deepening Reforms, the
Central Leading Group for Internet Security and Informatization, the Leading Group
for Financial and Economic Affairs, the Leading Group for Defense and Military
Reform, the Central Leading Group for United Front Work, the National Security
Commission, and the Central Military Commission Joint Operations Command
Center. Xi’s objective in increasing his titles and positions is to enhance his authority
to give out orders, bestow rewards, and demand compliance within the system. As
Xi centralizes power upon himself, human rights protection across the board has
gradually been suppressed and further contracted.
Judging by Xi’s actions, it seems that the so-called universal value of human
rights is the CCP regime’s greatest enemy. Xi has adhered to the tenets of “the
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principle of Party spirit” as well as “the Party controls everything.” Even as he
consolidates his power, Xi uses China’s “unique national conditions” as the basis
for legitimizing the CCP’s rule, treating “Western universal values/hostile forces” as
China’s enemies. Under Xi’s control and at his urging, the Chinese government has
been gearing up (brandishing swords) to do battle against Western universal values
in different spheres and across different departments. Given this ideologically rigid
environment, no one in China, probably not even CCP members and cadres, has any
freedom, let alone guarantees on basic human rights. Thus, considering Xi’s ideology
and policies, over the past year we not only cannot see any improvements in the
safeguarding of human rights in China, but in fact, there had been an increase in the
number of human rights violations in several areas.
(Translated by Alex Lin; Reviewed by the Author)
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Social Rights
Chien-Kuo Pang*

Abstract
This paper observes social rights status in China during 2016, roughly following the
layout in the 2012-2015 counterparts, with necessary adjustments for new events
or emerging trends. With such an approach, this year’s report still covers seven
subjects: (1) worker safety, (2) medical care, (3) elderly care, (4) children’s rights,
(5) women’s rights, (6) food and consumer goods safety, and (7) land expropriation,
demolition, and resident relocation. Chinese people’s consciousness about their
social rights has risen with improvement of material life and ever-wider access to
the Internet. Thanks to relatively rapid economic progress, Chinese authority has
ample resources at its disposal to respond to people’s demands for better institutional
frameworks and policies to safeguard their social rights. For example, the idea of
“inclusiveness” has been listed as one of the core guidelines in the “Recommendations
for the 13th Five-Year Plan for Economic and Social Development” decreed by the
Communist Party of China (CPC), along with corresponding policy proposals, like
putting an end to the administrative boundary between farming households [over
75% income from agriculture activities] versus non-farming ones. This will greatly
improve the status of the vast rural population, in particular the human rights status
of migrant workers eking out a life of subsistence in the city. By this proposal alone,
China has shown a commitment in gradually improving people’s social rights. But it
remains to be seen how such legal adjustments actually get fulfilled.
Keywords: China, social rights, worker safety, elderly care, children’s rights,
women’s rights
* Chien-kuo Pang is Professor in the Graduate Institute of National Development and Mainland
China Studies at Chinese Culture University.
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1. Introduction
This chapter covers social rights watch in China during 2016, formatted under the
2012-2015 editions with necessary adjustments where new events or emerging trends
arise. In compiling the 2012 and 2013 reports, this author took the International
Covenant on Economic, Social and Cultural Rights (ICESCR)* that China has ratified
as a framework for analysis* to keep account of observations, also reviewed the
counterpart reports in previous years to expand from the initial five focuses—worker
safety, elderly care, care of left-behind rural children, land expropriation, housing
demolition and resident relocation and food safety—to six areas: (1) worker safety, (2)
medical care, (3) elderly care, (4) children’s rights, (5) food and textile safety, and (6)
land expropriation, housing demolition and resident relocation.
The 2014 edition monitored these six aspects but added a new angle on women’s
rights due to the increased amount of coverage from the Social Rights Journal, a
depository of media reports routinely collected for the ongoing China Human Rights
Report Watch project carried out by the Taiwan Foundation for Democracy. Social
rights watch for the year 2016 continues the 2014-2015 format of seven areas: (1)
worker safety, (2) medical care, (3) elderly care, (4) children’s rights, (5) women’s
rights, (6) food and consumer goods safety, and (7) land expropriation, housing
demolition and resident relocation.
In November 2013, a political declaration with overarching impact, the “Decision
on Major Issues Concerning Comprehensively Deepening Reforms” (hereinafter the
* The ICESCR encompasses women’s non-discriminatory and equal right in economic and social
life, the right to work freely and have opportunity to gain a living, the right to good working conditions and reasonable pay, the right to form trade unions and to strike, the right to social security
benefits, the right to special protection for mothers and children, the right to adequate food, clothing and housing, the right to health services, the right to education, the right to participate in cultural life and enjoy the benefits of scientific progress.
* China has ratified 18 international conventions on human rights, including the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR),
and the International Covenant on Economic, Social and Cultural Rights (ICESCR). More information found on China’s official news page, Xinhua, under the ‘human rights’ tab: http://news.
xinhuanet.com/ziliao/2003-01/22/content_702907.htm
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“Decisions Paper”), was made public at the third Plenary Session of the Politburo
Standing Committee of the 18th National Congress of the Communist Party of China
(third PSC of 18th NCCPC). The Decisions Paper laid out long-term guidelines to
address issues such as family planning, urban-rural polarity, household registration
system, social security programs, medical health care, and food and drug safety. Plans
to implement the Decisions Paper are essentially laid out in the “Recommendations
for the 13th Five-Year Plan for Economic and Social Development” (hereinafter
“the Suggestions”), endorsed at the fifth PSC of 18 th NCCPC in October 2015.
The “Suggestions” highlights five key concepts: innovation, coordination, green
growth, opening-up, and inclusiveness. To achieve inclusiveness, namely to “stand
firm on inclusive development, strive for people’s welfare,” the Suggestions list
specific goals of expanding public services, lifting people out of poverty, raising the
quality of education, facilitating job creation, shrinking the income gap, building a
more equitable and sustainable social security system, forging a healthy China, and
promoting a balanced demographic development.
The most notable of the proposed measures is on removing the entrenched
institutional segregation between farming and non-farming households in the urbanrural dual household registration system. In early 2016, the State Council disclosed
“opinion papers” to expedite household system reforms and facilitate registration
of undocumented people [residing away from the registered domicile on paper].
Guidelines at the regional level soon emerged to help migrant workers and their
“black (undocumented) households” settle legally in cities.

1

As of September of

2016, 31 regions had instituted reform measures to eliminate discrimination between
[authentic] locals and [rural-origin] outsiders in education, job opportunity, and
social welfare (such as health care). Such new measures will improve human rights
statuses of the vast rural-origin population, particularly that of migrant workers.
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2. Worker Safety
Regarding worker safety, the 2012 to 2014 editions of this report focused on
workplace condition, labor dispatch service, and minimum wages. Since the
protection of workers’ rights has improved since the Ministry of Human Resources
and Social Security (MOHRSS) implemented a set of Provisional Regulations on
Dispatch Service on March 1, 2014,

3

the level of public concern declined. As a

result, the author replaced the discussion on “labor dispatch service” with “migrant
workers’ unpaid wages” in the 2015 edition. Both domestic and international media
coverage paid continual attention to aforementioned topics during 2016. However,
since the issue of salary owed to migrant workers is elaborated in the Economic
and Environmental Human Rights chapter of this volume, the author will focus on
workplace condition and minimum wages.

2.1 Workplace Conditions
The 2015 edition focused on safety issues in two workplace types: coalmines and
industrial venues represented by the BinHai New District of Tianjin Port. This 2016
report follows-up on events after the Tianjin explosion and examines the safety
issues related to coalmine incidents and pneumoconiosis (also known as “dusty lung
disease”).
The August 12, 2015, blast at BinHai New District of Tianjin sent a global shock
wave, particularly jolting the top echelon of Chinese leadership. Yin Hailin, Deputy
Mayor of Land and Urban Planning at the time, was required to “conduct in-depth
self-reflection” and dismissed on August 22, with further investigation and censure
pending.

4

Huang Xinguo, Tianjin Mayor at the time, also lost his job on September

10, 2016, to be scrutinized by the CPC party. It was rumored that Huang was ousted
for his association with Yin, another official fired for “disciplinary” problems other
than factional struggles within the party.

5

According to Chinese media, the year 2016 experienced numerous explosions
besides the Tianjin blast which triggered long-term reverberation. A notable incident
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is a Shandong factory producing 2,3,5,6-Tetrafluoro-1,4-benzenedimethanol leaking
highly toxic gas that killed three persons and injured one.

6

A Henan firework

company explosion lead to 10 deaths, with five major and two minor injuries.
Jiangxi pyro factory blast killed four and injured four others.
site caved in, killing two.
nearby dormitory.
five injuries.
people.

11

10

9

8

7

A

A Yunan construction

An illegal, Henan lime kiln intoxicated four workers in a

A Shandong chemical plant exploded, leading to two deaths and

A Guangdong construction site collapsed to kill twelve and injured 31

12

Three sets of official Chinese data show an improvement in workplace safety,
measured by continual decrease in annual number of incidents and deaths. First,
absolute, job-related numbers in the first six months of 2016 (23,534 incidents
leading to 14,136 deaths), saw a decrease of 8.8% and 5.3% respectively from
the same period in 2015. Second, the number of incidents and deaths by industry
dropped across the board, particularly in accident-prone sectors such as coalmines,
non-coal mines, railway transport and highway transport. Third, the number by
province/city have declined in all 32 provincial-level jurisdictions.

13

Despite positive overall prospects, coalmines remain the most accident-prone
workplace. The 2013 edition of this report noted that mines have been under
surveillance to ensure safety and the number and frequency of accidents have
decreased in the past decade, since China’s 2001 institutionalization of the State
Administration of Work Safety. However, unfortunate events prevailed in 2016.
An incident in a mine in Shache County of Xinjiang’s Kashi prefecture killed
three and trapped seven people.
Shaanxi province drowned 11.

15

14

A water leak in a coalmine in Tongchuan of

A flash flood in a coalmine in Chengann county of

Queizhou province killed five and sent two missing.
Jincheng of Shanxi province trapped 12.

17

16

A water leak in a coalmine in

A gas explosion in Yongchuan District of

Chongqing city killed 15 and sent 18 missing.

18

However, all mentioned incidents

were overshadowed by high-profile scams involving so-called blind shafts. A total of
74 suspects were charged for deliberately killing 17 people and dumping the bodies
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in various vertical ventilation shafts scattered in six regions, including Shanxi and
Shaanxi. The perpetrators filed claims for death compensation for these “mining
accident victims.” China’s mining-accident reporting mechanism has clear loopholes
that allow people to profit from fake mishaps.

19

Besides mining accidents, past reports indicated pneumoconiosis as an
increasing workplace hazard. The 2012-2015 editions of this report have discussed
the pervasiveness of job-related pneumoconiosis due to poor working conditions at
mines (coalmines and otherwise). China enacted the “Regulations for Control and
Prevention of Pneumoconiosis” in 1987 to curtail work-related respiratory conditions
caused by inhaling dust. However, people suspect the regulations have not been
effectively enforced.
In 2004, the China Coal Miner Pneumoconiosis Treatment Foundation was
founded as a part of a larger system of occupational health care and technical support
serving the community of 5 million miners, under the joint auspice of the State
Administration of Work Safety and the State Administration of Coal Mine Safety.
As of the end of 2014, the foundation reported over 720,000 patients suffering from
pneumoconiosis, with the majority (over 440,000 cases accounting for 62%) working
in coalmines. Only 125,500 patients have visited any of the 41 designated hospitals
for treatment. However, the annual coal miner casualties’ pneumoconiosis has
outnumbered other work-related accidents.

20

China’s civil society have also provided aid in addition to government efforts.
According to Clean Up the Dust Fund, launched to channel social resources into
prevention and control of pneumoconiosis,

21

only 25.72% of patients have claimed

compensation, out of which only 17.3% were actually paid. Although widespread
illiteracy limits awareness on available redresses, bureaucratic red-tape also prevents
compensation. The major obstacles include the lack of clear laws about from which
agency to seek compensation, absence of employment contracts, employers dodging
responsibility, and civil servants’ collusion.

22

To minimize the issue, China’s National Health and Family Planning
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Commission (NHFPC), a cabinet-level agency, embarked on prevention and
control of migrant workers’ lung conditions. In early 2016, NHFPC issued decreed
employers to set up an in-house management mechanism, equipped with designated
personnel, to minimize employees’ exposure to dust particles at workplace through
four ways: contractual protection, personal medical chart, close monitoring and
rigorous enforcement. (1) Employers must sign employment contracts with migrant
workers and ensure faithful, co-payed health insurance coverage for qualified
employees. (2) Employers must document each migrant worker’s health condition
in a personal medical chart to keep track of vocational check-up reports before,
during, and after employment. (3) The migrant worker must receive written, checkup results with a photocopy upon discharge. Employers must not assign a migrant
worker to dust-prone tasks if the employee lacks a pre-employment physical checkup or has unsuitable conditions. Employers must re-assign an employee away from
a health-damaging job if the check-ups reveals debilitating physical conditions.
Employers should arrange timely check-ups for migrant workers suspected with
pneumoconiosis. Employers must not void or terminate the employment contract
until a migrant worker has undergone a pre-discharge physical check-up. (4) NHFPC
re-emphasizes its committed to rigorous enforcement against pneumoconiosis.
Any employer with multiple pneumoconiosis workers will be responsible and
subject to censure. Violators will be publicly blacklisted.

23

Social rights of workers

and pneumoconiosis patients will be enhanced if above measures are effectively
implemented.

2.2 Minimum Wage
Raising minimum wage has been a cornerstone in China’s recent efforts to improve
workers’ income. Statistics show 24 regions increased base pay by an average of
22% in 2011, with 25 regions at an average of 20.2% in 2012, and 27 regions at 17%
on average in 2013.
shrunk to 12.4%,

25

24

With the 2014 slowdown of economic growth, base wages

a number nevertheless higher than most countries.

26

In 2013, the
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State Council endorsed the “Opinions for Deepening Fair Income Distribution” with
the goal of increasing minimum wages to 40% of an urban worker’s average salary
in that region by 2015.

27

This policy announcement, complementary to the New

Urbanization project currently being pursued, was a welcomed prospect to China’s
enormous labor force due to promises of better pay and enhanced rights. However,
minimum wage only rose by an average of 10% in 2015.

28

With declining economic growth in 2016, various regions have announced
rescheduling adjustment of minimum wages. By June 2016, seven regions, far
less than previous years, Shandong, Shanghai, Jiangsu, Liaoning, Chongqing, and
Hainan, planned to raise base pay. In March 2016, Guangdong announced plans to
keep minimum wage at May 2015 level and lacked increase plans in 2016 or 2017,
making Guangdong the first province to freeze base pay. This was Guangdong’s third
time freezing base pay since China’s 2004 institution of a minimum wage system.

29

As of November 2016, the 19 regions that announced increasing baseline wages
did not include the northeastern provinces (considered an industrial cradle), which
has not adjusted base pay in many years. The regions that did raise the level did so
at a much lower level compared to previous years, indicating a decline in China’s
economy.

30

As highlighted in the 2015 edition, despite nationwide economic recess, central
and western China tended to have larger upward adjustments of base pay compared
to coastal regions, slowly reducing the difference between inland and coastal salary
levels. While this helps the inland regions retain labor forces for development, it
aggravates the coastal labor shortage.

31

In response, coastal businesses should either

enhance remuneration packages to retain/entice workers or relocate to remote places,
such as inland provinces, where wages are lower. China’s policy on minimum wages
has proven to shrink the income gap and achieve a better urban-rural balance. If
implemented effectively, workers’ rights will be enhanced.
NHFPC is working with State Council’s Leading Group Office of Poverty
Alleviation and Development to conduct a survey to identify rural families that fall
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(back) into poverty due to illness and register persons with illness. This effort, which
was highly welcomed by low-income people with illness, started in April 2016 was
to finish by July of the same year.

32

3. Health Care
“It is hard to find a dwelling, see a doctor, or secure a place in school,” states the
three major complaints of China’s populace. The difficulty in seeing a doctor reflects
the severe shortage of proper medical care. Over the years, this report has closely
observed this issue.
On June 11, 2012, the State Council published the “National Human Rights
Action Plan of China (2012-2015)” to address the issue, which plans the following: (1)
expand basic medical care to cover rural residents; (2) increase coverage to reach 1.32
billion policyholders in 2015; (3) raise financial subsidy in basic policies (for both
urban and rural residents) to sign up 60 million new policy-holders in any of the three
schemes (public/private entities’ employees, urban dwellers, and rural residents)
compared to the 2010 baseline regardless of location; (4) pay up to 75% fee for
hospital stays in all three schemes; (5) elevate co-payment to 50% for outpatient
visits for city and rural residents alike; and (6) enhance government subsidy up to
$360 RMB per capita per year in 2015 for all urban/rural policyholders. * These
measures have significantly improved people’s rights to health care in the past few
years.
Although the issues of counterfeit drugs, black [unlicensed] clinics, and
adulterated medical charts were common from 2013-14, they have been excluded
from this report since they were absent from media reports in 2015-2016, possibly
due to government efforts.

33

However, poor medical service and abusive behavior

against doctors mentioned in the 2015 persisted into 2016. The issues of substandard

* Health insurance programs in China used to cover only medical care of formal employees at private and public entities until the New Rural Cooperative Medical Care (NRCMC) or Urban Residents Basic Medical Insurance (URBMI) programs rolled out since 2002 for the remainder of the
population.
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vaccines and “appointment scalpers” are new threats to health care quality and
doctor-patient relationship that will also be discussed here.

3.1 Health Care Quality
Poor medical care at some hospitals have been under media scrutiny. Authorities
have taken some measures so medical care quality has seen overall improvement.
The Wei Zexi incident and the prevalence of substandard vaccines were the events
with the most public attention.
Wei Zexi, a student seeking a B.S. in Computer Science at Xidian University,
sought medical care at the Second Hospital of Beijing Military Police, recommended
by Baidu, a search engine widely used in China. Wei eventually died in April
2016 after paying a large consultation fee to a doctor at the hospital who claimed
the expensive therapy had an 80-90% recovery rate. Through his experience, Wei
questioned the authenticity of Baidu’s listing through online posts before death.
The public was made aware of Internet advertising practices that (1) direct traffic to
websites from which the search engine receives a fee per ad visit and (2) the ranking
algorithm that places higher-paying advertisers on top.

34

In-depth media coverage revealed that the famous Putien hospital chain [accounts
for 80% of private hospital market share in China] utilized payments for a higher
rank for a major source of revenue for Baidu. The public was appalled that even
public hospitals, such as the Second Hospital of Beijing Military Police, would use
questionable practices of commercial ploy to receive unsubstantiated high ranking
and was convinced the quality of medical care was compromised.

35

Baidu’s pledge

to scrutinize the issue and bear responsibility was a positive move to restore public
trust in China’s health care system.

36

The prevalence of substandard vaccines first came to light after a Shandong
public security agency cracked down on illegal vaccine sales. Media attention
forced China Food and Drug Administration (CFDA) to demand Shandong branch
of CFDA, in collaboration with NHFPC and public security authorities, to probe

©

2016 by Taiwan Foundation for Democracy

Social Rights 37

deeper and uncovered a huge syndicate of 300 vaccine salespersons prevalent in 24
(out of 34) regions. The discovery of inferior vaccination sold to numerous medical
institutions and administered on many people
functions in China’s medical care system.

37

38

points to a loophole in supervisory
The leadership was dismayed and

Premier Li Keqiang specifically decreed to bring justice to the culprits.

39

3.2 Doctor-Patient Relationship
In recent years, China has witnessed, through media attention, many instances
of escalation of tension between doctors and patients into fierce disputes or even
physical violence towards medical staff. In the 2015 edition of this report, a doctor
demanded extra fee in the middle of a surgery with the patient under the scalpel.

40

Official reports show some private hospitals imposed exorbitant charges or
irregularities in hidden costs on top of listed mandatory price, such as last-minute
demands for extra charges payable during treatment, false promises on price offering,
and excess procedures to treat a minor condition.

41

However, disputes also arise

from unreasonable or excessive demands from the patients or their family.

42

One notable case of 2016 is one where a dentist was killed by his patient. On
May 5, Chen Zhongwei, a dentist at Guangdong Province People’s Hospital, was
stabbed a few dozen times at home and died two days later due to failed rescue
efforts. The perpetrator blamed Dr. Chen for tooth discoloration long after an oral
surgery in 1991.

43

Dr. Chen’s death triggered debates on the media. Some critics highlighted the
severe supply-demand imbalance between doctors and patients. An ordinary citizen
bears the burden of large and unexpected medical bills and waits in a long lines
to make appointments, see the doctor, get prescribed drugs at the pharmacy, and
have a surgery. On the opposite end, doctors are often accused of being grumpy,
unprofessional, or unethical, and of taking bribes or kickbacks. This highlights a
deep sense of distrust between doctors and patients.

44

The distrust is intensified by frustration over making appointment, typically due

© 2016 by Taiwan Foundation for Democracy

38 China Human Rights Report 2016

to the hospital’s poor management. The high demands for medical service allow
appointment scalpers to profit from reselling outpatient appointment slots. In early
2016, a video clip that went viral depicted a young woman’s tearful complaint on
aggressive scalpers and the hospital management indifference depriving patients of
the rights to receive timely care.

45

Subsequently, the woman was threatened with

harm, increasing public rage. Authorities responded

46

by vowing to step up hospital

oversight and demanding hospital pediatricians to continue seeing patients or without
turning them away.

47

Despite government reform efforts, doctor-patient relationship has not improved.
The increasing gap between the rich and the poor increases the likelihood of illness
among the low-wage earners, increasing their hostility against doctors. Meanwhile,
the government’s lack of supervision allows hospitals to profit from ordinary
patients with little “connection” or resource to be vigilant of hospital’s predatory
advertisement. Consequently, patients are likely to vent their frustration over the
entire health care system at doctors, the first point of patient contact with the health
system, resulting in increasing violence against physicians.

48

A comprehensive

overhaul of the medical care system to rectify such woeful conditions is certainly one
priority on the agenda to elevate people’s social rights.

3.3 Health Insurance Plans
The universal health care proposal in the “National Human Rights Action Plan of
China (2012-2015)” for both urban and rural resident implemented in 2015 was
considered a major step towards upholding people’s social rights. At a State Council
meeting on July 22, 2015, China’s Premier Li Keqiang reiterated the government’s
commitment to comprehensive coverage for major diseases. During a press
conference later in October 2015, the MOHRSS announced a policy to facilitate offsite medical costs settlement, enabling policy holders insured at one place to continue
to receive “portable” coverage at another location, after movement to another city or
even another province. This is a crucial incentive for rural dwellers to migrate into
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cities with China’s urbanization movement, and for former city residents to return
to the rural home for work or retirement. This policy will shrink the urban and rural
social welfare benefit gap, leading to a substantial betterment of social rights in
China.

49

In the “Recommendations for the 13th Five-Year Plan for Economic and
Social Development” the CPC decreed [nine] objectives on health care, including:
(1) sustainable and flexible mechanism to adjust the ratio between premium and
reimbursement, including those for retirees; (2) comprehensive coverage of major
diseases for urban and rural people alike; (3) payment scheme reform to achieve
budget governance; (4) personal accounts to regulate outpatient expenses; (5)
streamlined accounting for relocated retirees to settle hospital bills; (6) integrated
urban-rural administration of medical-care policy and execution; (7) incentives
for supplementary and commercial health insurance options; (8) incentives for
commercial health insurance entities to operate medical-care-related services; and (9)
merging childbirth insurance with basic insurance plans. While gradual achievement
of such targets will improve the social rights situation, the timeline and specific
measures launched remains to be seen.
The year 2016 introduced phased progresses to homogenize health insurance
coverage. In early part of 2016, the State Council issued the decree, “Opinions on
Integrating the Basic Medical Insurance Systems for Urban and Rural Residents,”
to universalize coverage. This opinion paper demanded each region (province,
metropolis or special autonomous zone) to make plans by the end of June, followed
by concrete implementation procedures by the end of the year. While each region
sequentially announced plans to facilitate urban-rural dual coverage, payment and
reimbursement programs vary from between provinces.

50

Nationwide, universal

health insurance plans is another priority for improving social rights.
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4. Elderly Care
The 2013 edition of this report covered annuity, retirement age, reverse mortgage
(exchange of home equity for annuity), and elderly care. In 2014, due to the
inconclusiveness on the issue of deferred retirement and little interest in reverse
mortgage, the two topics were excluded from the 2014 report. However, raising the
retirement ages have sparked renewed interest, so the subject was included in the
2015 edition, on which the 2016 report is based – namely continuing to elaborate
on the issues of retirement age, annuity, and service to the elderly. Two-year pilot
programs of reverse mortgage in four cities (Beijing, Shanghai, Guangzhou, and
Wuhan) began in 2014 and ended in June 2016. Out of 59 initial applicants, only 38
completed the process to cover 47 elderly persons.

51

This program is unlikely to re-

surface soon after a weak pilot run, and was therefore excluded from the 2016 watch
report.

4.1 Retirement Age
In China, retirement age used to be 60 for men, 50 for female laborers, and 55 for
female clerks. With an aging society and shrinking labor force, the Chinese youth has
an expanding burden to care for finding an increasing number of elderlies. Rallies
for deferred retirement have been overshadowed by the opposition out of fear of
increasing unemployment rates and competition for the youth’s job opportunities.

52

Employers, in both public and private sectors, have also evaded pension payments
under the pretext of pushing back retirement age.

53

In March of 2015, Yin Weimin, China’s MOHRSS minister, announced at
the third assembly of the twelfth National People’s Congress (12th NPC) that a
“deferred retirement” program would be formulated by the end of the year, ready
for promulgation in 2017, and rolled out in 2022.

54

In October 2015, Minister Yin

further noted that since China is the nation with the youngest retirement age of under
55, the MOHRSS would, upon central government approval, set forth retirement
reform programs to raise retirement age by a few months at a time until reaching a
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reasonable target age.

55

But exactly what is the ideal retirement age? There is a clear

sign that China may adopt the benchmark age of 65 in most countries around the
world.

56

In July 2016, Yin Weimin again announced intentions to draft a deferred

retirement option plan by the end of the year, but only after cautious reviews. He
named three principles in formulating the policy: (1) reaching the target in small
increments, (2) discretionary treatments in phases, and (3) sufficient campaigns in
advance to inform the public.

57

As of early December of 2016, no definitive proposal

was announced yet, demonstrating Minister Yin’s obvious underestimation the
intricacy in formulating the plan.

4.2 Old-Age Annuity and Pension
China’s elderly insurance system has been developed along four tracks: employees
of public entities (government agencies or state-run enterprises), employees of
private businesses, urban residents, and rural residents. The payout of each track
decreases respectively with the main differences in penetration rates and payment
scales. Decreasing the gap is a major challenge in China’s pension reform efforts

58

as effective improvement in a short time is difficult given the wide disparity in
demography and existing payouts among the four systems. Therefore, a gradual
piecemeal reform is the only feasible option. The government’s actual undertaking
appears to be slow but steady.

59

In March of 2014, MOHRSS embarked on deliberation over a project to
integrate pension tracks and reduce the payout between [former] public and private
employees.

60

One of the essential schemes is that, public-entity (government agency

and SOE) employees will, like private sector counterparts, have to contribute an
insurance premium from their monthly salary during employment into a pool fund
from which to collect future pension, instead of drawing the pension from national
coffers.

61

This policy is justified by consistency with the nature of insurance systems,

namely in collectively sharing obligations and benefits. As of 2016, reform measures
at various provincial level jurisdictions are in place. This author looks forward to
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seeing the actual implementation.

62

For the other groups, urban and rural elderly persons, the State Council
announced “Opinions on Building a Uniform Basic Old Age Insurance System
for Urban and Rural Residents” in early 2014 to consolidate plans for an uniform
insurance system for urban and rural elderly persons. Currently, the payout amounts
are still far less than the pension of former employees of public or private entities.
The government’s long-term goal is to gradually shrink the gap.

63

In the “Recommendations for the 13th Five-Year Plan for Economic and Social
Development” the CPC pledged a robust pension program with: (1) a sound program
of personal job-pension accounts to encourage contribution while employed; (2)
centralized, nationwide management of baseline job-pension with a mechanism for
timely adjustment; (3) expansion of investment channels for social insurance funds
to minimize risks while maximizing return on investment rates; (4) gradual increase
of contribution rates into public finance from capital gain of state-owned capital
and partial conversion of state-owned capital into social funds; (5) promulgation of
Progressive Deferred Retirement policy; (6) encouragement of development of oldage insurance policies for vocational annuity, corporate annuity, and commercial
insurance policies. The author anticipates discernible improvements in China’s
annuity program when the policies are gradually implement despite reports subpar
implementation. Some surveys discovered misusage of old age pension fund for other
purposes among a number of local governments.

64

Some scholars have expressed

concerns of fund depletion due to the imbalance between payouts and premium
contributions.

65

Therefore, a close watch on the pace of annuity reform deployment

and actual implementation is necessary.

4.3 Elderly Services
With the fourth decade of the one-child policy, China’s elderly service system
has been burdened by the rapidly ageing society. Starting with China’s 11th FiveYear Plan (2006-2010) for National Economic and Social Development, a target of

©

2016 by Taiwan Foundation for Democracy

Social Rights 43

“9073” has been set to have 90%. 7%, and 3% of elderly persons placed at home, in
community care, and institutions, respectively. This vision was affirmed by the State
Council’s Opinions on Speeding up Development of Elderly Service Industry in
September 13, 2013.

66

However, demand still far outstrips supply.

Regarding service quality of senior homes, past reports cited hardware deficiency,
grumpy staff, and poor management as problems in private institutions. Hazards
such as fire safety violations are also frequently cited to accuse local supervisory
authorities of ignoring private homes’ breach of building codes.

67

In March of 2016, Shanghai promulgated the Regulations of Shanghai
Municipality on Protecting the Rights and Interests of the Elderly, stating the
obligations of the “care provider” [usually an offspring] in financial support, living
care, and companionship for the elderly. For example, family members are required
to “frequently visit” the elder home to see the senior family member placed there.
The elderly could sue or report to lower the credit rating of offspring resisting or
evading obligation.

68

How will these regulations pan out? Will other provincial level

jurisdictions follow suit? Perhaps the issue is notable.
In the “Recommendations for the 13th Five-Year Plan for Economic and Social
Development” China declared to: “(1) actively promote a society that respect, care
for, and assist the elderly; (2) forge a multi-layer elderly care system based at home
and supported by the community; (3) explore the possibility to combine health care
with elderly care through long-term care insurance, (4) liberalize old-age care to
allow market-oriented services and products be available through service purchases
or equity mergers.” This author will continue to watch the human rights statuses of
China’s elderly along the visions set in this policy declaration.

5. Children’s Rights
Previous editions of this report featured abandoned rural children, urban-rural
migratory kids, and under-aged victims of sexual violation. Since the lives of
migrant children (kids who travel long distances to spend summer vacation with their
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migrant-worker parents in the city) have greatly improved due to assistance from
the public sector and civil society, the topic was excluded from the 2015 report. The
author continues to follow the other topics. In terms of legal framework, the State
Council issued “Opinions on the care and protection of left behind rural children” to
stress the duty of governments at all levels and the joint responsibility of the family
and society to provide care and protection and to safeguard legal rights of minors.
The Opinion Paper appealed to adults to strive for a sound legal framework and
institutional mechanism to strengthen the responsibility of the family as the caregiving entity, enhance the scope of care and protection, gradually reduce the number
of left-behind children, and safeguard the rights of safety, health, and education of
left-behind children. Such a high-level decree could be considered an enhancement
of social rights status for these children.

69

5.1 Left-Behind Rural Children and Urban-Rural Migratory Children
The wide-spread phenomena of left-behind rural children and urban-rural migratory
children are the consequence of China’s urban-rural dual household registration
[called “hukou”] system. A May 2013 report by All China’s Women’s Federation
(ACWF) totaled the numbers at 61.02 million (21.88% of all children in China)
and 35.81 million respectively.* For left-behind rural children – typically under
the care of grandparents and occasionally of relatives for short periods – it is hard
to get proper supervision in everyday life and schooling. Shortage of educational
resources in rural areas further exacerbates the problem.

70

In addition, “drifting”

children (children living in the city with their migrant-worker parents without proper
hukou) have difficulty enrolling in kindergarten due to their household status and
are therefore likely to fall behind once in first grade due to the lack of pre-school

* Statistical analysis conducted by the Population Development Studies Center of the Renmin University of China, with 1.26 million samples of under-18-year-old minors, including children and
juveniles, from China’s 2010 census data. Source: People’s Net (2013). “Over 60 million rural
kids left behind rife with safety, learning issues”. People’s Net. 2013/5/12. http://edu.people.com.
cn/n/2013/0512/c1006-21450980.html
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acculturation.

71

Meanwhile, these children, whose parents are often migrant workers

of lower socioeconomic statuses, are more vulnerable to negative influences and
delinquency.

72

An academic survey shows left-behind or drifting children tend to

have higher criminal rates compared to urban counterparts. Another paper indicated a
total of 4 million children did not get to see their parents even once in 2016 and 1.65
million of them did not have contact with their parents.

73

In January 2013, due to widespread concern, the Ministry of Education, in
collaboration with other agencies, issued the Guidelines for Better Care and
Education of Left-behind Rural Children during Compulsory Schooling, demanding
comprehensive documentation of such children’s status and ensuring priority care
in school lodging, meals, and commute.

74

The State Council decreed on July 30,

2014, in “Opinions on Further Promote Household Registration Reform” issuance
of resident identification of rural migrants working in cities. Holders of resident ID
will enjoy equal access to public services, in employment, basic public education,
basic medical/health care, family planning and child-birth services, public cultural
activities, and official documentation. Resident ID holders’ children will be eligible
to take entrance exams to local high schools and universities. Such new measures
have seen progress in 2016 with the discrimination against farming hukou being
phased out, as rural-origin children are increasingly able to follow their parents to
settle in urban areas. The phenomena of left-behind or drifting children will gradually
diminish.
The “Recommendations for the 13th Five-Year Plan for Economic and Social
Development” was published to affirm the government’s commitment in urbanization
and hukou reform in (1) promoting a people-centered urbanization; (2) elevating
urban planning, development, and administration standards; (3) deepening hukou
reform to allow rural residents to maintain a stable job and life by moving the entire
household to the city and to enjoy the same rights and obligations as urban dwellers;
and (4) issuing resident ID’s to provide essential public services to cover all rural
residents living in the city on a long-term basis.
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The author anticipates substantial resolution of the left-behind and drifting
children issue with the 13 th Five-Year Plan and urbanization and hukou system
reforms.

5.2 Sexual Assault against Children
Absentee parents contribute not only to poor guidance in life and schooling of the
left-behind child, but also to a higher risk in personal safety. The 2013 edition of
this report mentioned media coverage with nationwide attention on sexual assault
against children, in particular left-behind youths. This author continued examine this
issue in the 2014 and 2015 editions, continuing in the 2016 edition, due to continued
occurrence.
Reports in 2016 on sexual abuse includes not only left-behind rural children,
but also city kids. Four sex crimes (including torture to death) in one day occurred
in Guangzhou, Guizhou, Zhejiang, and Inner Mongolia.
teacher raped 10-year-old girl students.

76
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A Shandong school-

A seven-year-old left-behind boy in

Sichuan was molested by a man in the same village.

77

A 12-year-old left-behind

girl in Jiangxi was raped multiple times in school and contracted sexual transmitted
disease.

78

China’s Supreme Court, Supreme Prosecutors Office, Ministry of Public

Security, and Ministry of Justice jointly issued the “Opinion on punishing sexual
abuse of minors” in October 2013. Beijing’s intermediate people’s court said since
the Opinion paper’s announcement, it has heard 22 sex crime cases – a growth of
50% in 2015 over 2014 – against 26 minors (5 boys and 21 girls), 40.91% of which
were either under 12 or retarded. A non-government foundation surveyed 2013-2015
China-based newspapers and found a total of 1035 reported cases, with the highest
compensation only 50,000 RMB.

79

Most likely, only a small fraction of actual

offenses against children were reported in the media. The extrapolated number may
prove too high to overlook.
China’s law used to label “sex with under-aged girls” a crime with a penalty
lighter than sexual assault [against an adult]. The two international conventions
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ratified by China, CEDAW (The Convention on the Elimination of all Forms of
Discrimination Against Women) and the Children’s Bill of Rights, considered sex
with girls under the age of 14 with or without consent or monetary transaction a
statutory rape (under China’s current criminal code, it should be considered rape by
nature). In August 2015, China therefore revised the criminal code to abolish the
crime of sex with under-aged girls. Subsequent similar offenses will be penalized as
rape.

80

This amendment is likely to have deterrent power.

6. Women’s Rights
The 2014 report began to include three topics about women’s rights with the most
media attention: domestic violence, curtailed maternity leave, and taxi abduction
for rape. This author also briefly mentioned the issue of the second child policy.
The issue of taxi abduction for rape was excluded from the 2015 edition due to
decreasing reported case, most likely due to women becoming more vigilant from
media attention or China’s taxi-hailing software platform evolving to curb shady
vehicles and drivers. After reading the 2016 Social Rights Journal and media reports
in China routinely collected for study, the author decided to focus on the discussion
of menstrual pain leave as the issue has surpassed maternity leave in significance
for women in China. Issues of domestic violence and two-child policy remain in
the 2016 report, in addition to newly added topics of female-only security check
lane at airports, Vietnamese brides, and the rape of a women intern by a senior male
journalist.

6.1 Domestic Violence
The 2014 report cited a survey indicating up to 24.7% of Chinese women suffer
forms of violence from their spouses, worsened in rural areas. Therefore, the
Standing Committee of the NPC put legislating Anti-Domestic Violence Act on the
2014 agenda. At a State Council press conference on gender equity and women’s
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development on September 22, 2015, Song Xiuyen, a top official in women’s affairs,
confirmed that an Anti-Domestic Violence Bill had been reviewed by the 16th
meeting of the 12th NPC and was seeking public input.

81

Song identified the four main points of the bill: (1) Preventing of domestic
violence by eradicating physical clash, complemented by education and penalty.
Specific programs include public awareness campaigns, training for civil servants and
community groups at various levels, and mediation organizations; (2) A compulsory
reporting mechanism so the victim, his/her legal representatives, and relatives are
all eligible to file a report. Staff at primary or middle schools, kindergartens, and
hospitals should also report (suspicion of) domestic violence against anyone legally
incompetent or of limited legal competence; (3) Admonition measures so while
perpetrators of serious violations are subject to corrective punishment, perpetrators
with lighter offenses can attend critical classes or receive an admonition warning;
(4) Protective (Restraining) orders to protect the physical safety of a would-bevictim (applicant) from the perpetrator’s further stalking, harassment, or violence
by evicting the perpetrator from the victim’s household. The order also stipulates
specific conditions, time period, and legal consequences if court order is breached.
On December 27, 2015, China’s People’s Congress subsequently passed the
bill, effective on March 1, 2016. As of November of the same year, 17 regions had
launched supporting policies,

82

indicating the issue’s significance for leaders. In

December 2016, a Beijing court granted the first restraining order to protect a man
against abuse,

83

proving the Anti-Domestic Violence Law protects both genders, not

just females.

6.2 Menstrual Pain Leave
Workplace discrimination against pregnant women or new mothers has been widely
discussed in China. Recommendations to improve working women’s rights, include
those raised at the People’s Political Consultative Conference and People’s Congress
in 2015.

©
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will continue to watch specific measures adopted on maternity leave and workplace
discrimination.
The 2016 media coverage shows the issue of menstrual pain leave has gained
attention in addition to maternity leave. Menstrual pain leave has been present since
1993 when five agencies (including the Ministry of Health and All-China Federation
of Trade Unions) jointly announced the “Regulations to protect the health of female
workers” to allow one to two days’ leave for women with written diagnosis (issued
by a hospital or women-children health office) of severe menstrual pain or massive
bleeding. Over a dozen regions (including Beijing, Shanghai, Shaanxi, Shanxi,
Anhui, Zhejiang, Hubei, Jiangsu, Jiangxi, Shandong, Kansu, Hunan, and Sichuan)
have subsequently recognized this female right in their local ordinances, with some
allowing paid menstrual pain leaves.

85

The “Regulations to Protect Women at Workplace” announcement in the Ningxia
Hui Autonomous Region in August 2016 re-sparked attention. The regulations
stressed protection of women in five stages (menstruation, pregnancy, childbirth,
breastfeeding, and menopause) to address physical needs and rights in a more
comprehensive and systematic manner.

86

Yet many women fail to assert these rights,

either due to lack of knowledge or intimidation from peer pressure. It will take time
and effort for women to empower themselves.

6.3 Two-Children Policy
Although the one-child policy may have reduced population growth and contributed
to economic development, there have been increasing negative impacts of gender
imbalance,

87

a shrinking labor force, escalating dependency ratio, the arrogance

of the only-child, and the legal status of “excess” children.

88

There had been calls

for relaxation of childbirth policy. Since 1984, provinces have sequentially allow
a second child if both spouses have no sibling. In November 2013, the “Decision
on Major Issues Concerning Comprehensively Deepening Reforms” endorsed this
“Dandu Ertai” policy.

89

In the fifth NSC of 18th NCPPC in 2015, the protocol was

© 2016 by Taiwan Foundation for Democracy

50 China Human Rights Report 2016

further expanded to the “Quanmian Ertai” [comprehensive two-children] policy.
Though well-intended, the comprehensive two-children policy has unexpected
drawbacks, so the good intentions are yet to be seen. The media reported some
employers require female workers to “stagger their pregnancies” (to avoid a
womanpower shortage).

90

However, the policy and household system reform will

improve the human rights statuses and registration of undocumented individuals (born
to parents already had one allowed child).

6.4 Other Women’s Rights Issues
There were three notable incidents in 2016 regarding women’s rights. First, femaleonly security check lanes have been installed at some airports (such as in Beijing,
Shenzhen and Wuhan) to allow a more dignified, expedited passage, manifesting in
increased women’s rights.
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Second, China’s rising trade of Vietnamese brides,
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some of which disappeared en masse after arrival poses a new challenge to women
rights advocates.

93

There has been suspicion of abduction or fake marriage (women

trafficked for money). Thirdly, a senior male journalist at Nanfang Daily, the official
CPC newspaper in Guangdong, raped a female intern, exposing an unspoken rule in
China’s press industry that condones a senior male power exertion to make sexual
advances on, or even rape, women in the lower ranks.

94

The feverish debates online

served to bring this dark truth to light and improve women’s status.

7. Food and Consumer Goods Safety
Food safety has been central in the 2012 to 2015 editions of this report. China’s
media continued to focus on the subject in 2016. Meanwhile, the safety of consumer
goods has raised public concern since 2013. These two topics are featured in this
year’s report.
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7.1 Food Safety
The 2013 edition of this report indicated that in response to public outcry over food
scares, Chinese authorities overhauled the government structure to entrust the new
China Food and Drug Administration with the following reforms: (1) consolidating
food safety task teams and lines of commands (previously scattered in various
agencies) into one organizational hierarchy for unified inspection and supervision
protocols over food production, distribution and consumption; (2) clearly defining
responsibility and holding local governments accountable for food safety; and (3)
focusing on capacity building, particularly in competency of front-line inspectors.
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“Operation Saber,” a joint enforcement program led by the Ministry of Public
Security, has cracked several major cases and apprehended syndicates.
Nevertheless, frequent media exposures of adulterated food and fake drugs
increased public distrust: gutter-oil, the long-forgotten in dietary focus, re-surfaced,
along with fake or toxic salts,
and mutton),
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excess chemical residue on animal meat (pork, beef
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substandard agar in over 90% of agar food,
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inferior foods sold over e-commerce platforms,

online meals,

questionable ingredients,

102

96

99

shady kitchens selling
101

baby formula with

and counterfeit cigarettes and liquor.
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Frequent news

reports on fake and subpar drugs showed as much as 80% of lab data for new drug
clinical trials was found to be doctored.

104

Such disclosures indicate China requires

much change before full public confidence in food safety.

7.2 Safety of Consumer Goods
Regarding consumer goods, the 2013 edition of this report covered fabric tainted
with toxic pigments made into school uniforms, which triggered government
efforts to ensure safety of products for children. The 2014 edition reported China’s
Administration of Quality Supervision, Inspection and Quarantine (AQSIQ)
launching a quality-raising campaign for children’s products and an unprecedented
13-province inspection campaign on children’s clothing, followed by a safety survey
of children’s toys, equipment and amusement rides. Both civil society and the public
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sector are devoting more due diligence to the matter.
In 2015, toxic runway materials in four Jiangsu schools were found to cause
nose bleeding, dizziness, and skin rashes.
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The plastic pavement of a Shanghai

kindergarten’s playground runway caused 61 young children to show allergic
symptoms, have nosebleeds and vomit.
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Public concern over toxic runways

persisted. Further examination revealed that pavement material may not be entirely
at fault as materials for other school equipment were inferior or failed to meet safety
standards. In April 2016, Shenzhen authorities promulgated the “Standards for
synthetic surface materials used in sport facilities” in hopes of effectively eliminating
the problems of runway pollution and toxic runway.
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Another 2016 consumer goods scandal involved bed sheets as some hotel
franchises delegated laundry tasks to third party shops that used the wrong detergent,
leaving excess hazardous chemical residue, prompting in-depth investigative reports
from official media.
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While some consumer goods in China are still risky, the author

has seen timely and necessary responses from competent authority to correct the
problems.

8. Land Expropriation, Housing Demolition, and Eviction
For many years, the Chinese media have followed controversies over land
expropriation and eviction/demolition actions. The authorities hence put forth the
“Regulation on Expropriation of Housings on State-owned Land and Compensation”
in January 2011, which set the ground rules of compensation before land confiscation
and authority in judicial agencies, rather than administrative, to demolish or evict by
force, reducing the land subject to government grab.
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Moreover, the official report

th

of the 18 NCCPC in November 2012 called to reform the legal framework of land
expropriation and increasing farmers’ share in land value appreciation, marking the
first mention “land appropriation legal framework” in a high-level document.
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Due to the 2013 regulatory change and policy adjustments, the Chinese media
began to positively portray land expropriation and demolition/eviction, citing the
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government’s refined approaches and more equitable compensation packages.
However, despite adjustments in policy and regulations, the media reports of 2014
and 2015 still cited deceitful techniques or poor compliance on the government side.
In 2016, there were multiple controversies over land acquisition and forced
relocation. Sixteen people subject to relocation were detained for protesting against
construction work of a highway in Maoming, Guangdong.
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Villagers resenting the

lack of compensation blocked workers from erecting an electricity tower in Hechi of
Guangxi.

112

Two lawyers, representing the project owner to resolve the dispute with

residents in Jingjiang Jiangsu, were beaten by angry mobs, resulting in temporary
incontinence in one of them.
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A CPC party official in Puyang, Henan, demanded

the slums in the middle of the city be dismantled before compensation standards
were discussed.

114

Women and children were caught in the brawl against demotion

of unlicensed houses in Haikou, Hainan,
district head.

116

115

which resulted in the resignation of the

A citizen with a post-graduate degree in Chengzhou, Henan, was

killed by the police for refusing to surrender himself to authority after stabbing three
people to death in a protest against meager relocation compensations. The demolition
team in Jinan, Shandong, suffered one death and one injury from protesters wielding
machetes after lawyers announcing the mandatory demolition notice issued by the
local development command center was illegal.
recklessly buried a bed-ridden woman alive.

118

117

The demolition team in Changsha

Nine villagers from Longyen, Fujian,

committed suicide by ingesting agrochemicals in front of the city hall to demonstrate
their resentment against paltry compensation.
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Some demolition disputes resulted in human casualties. The globally reported
case of Jia Jinlong shows a dramatic perception of justice. Jia, a resident in a village
southwest of Beijing, held a grudge against the village CPC party official He Jianhua
who demolished Jia’s marriage house. During the lunar new year celebration on
February 19, 2015, Jia, armed with three nail guns and a simulation pistol (later
appraised to be a fire arm), shot at He from the back when the latter was walking
down from a public ceremonial platform. The nail penetrated He’s brain and killed
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him on spot. This prompted online debates, with most calling for a review of landacquisition procedure and approaches for demolition/eviction by force,

120

while

121

Legal

others sympathetic to Jia’s cause calling for the court’s leniency to no avail.

rights of the defendant in a Chinese court is a core issue of controversy, elaborated in
the Judicial Human Rights chapter of the China Human Rights Report 2016.
“New urbanization” has been a major thrust in China’s official campaign to
promote the economic development of the entire society, which inevitably leads to
land acquisition, old house demolition, and forced relocation. Therefore, it is worth
noting, in terms of upholding people’s social rights, how China simultaneously
improves the techniques in accomplishing these tasks, mediates a proper
compensation package, and minimizes the hidden social cost.

9. Conclusion
After examining the social rights status in China in 2016, the author concludes, as
in previous years, the relatively fast economic growth has offered China, in public
and private sectors alike, abundant resources to address issues and to propose new
measures to deal with social problems. The dual urban-rural household system,
among others, will be phased out to eradicate the distinction between farming
households and non-farming ones, and eventually eliminate the difference between
the entitlement programs for the two groups.
The author has seen overall progresses in 2016 in many aspects of social rights.
(1) In labor safety and health, the eradication of pneumoconiosis is receiving more
resource investment; the decreased adjustments of minimum wages still has positive
growth in many regions; and migrant workers are receiving government assistance
in retrieving wages owed to them. (2) In health care, the quality of service can
improve; doctor-patient tension has worsened from increased incidents of abuses
against medical staff; and health insurance programs have improved. (3) In elderly
care, raising retirement age is a set policy that lacks the formulation of specific
programs; coverage of old-age annuity has expanded; and the idea of demanding
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children visitation at (nursing) homes is innovative. (4) In children’s rights, leftbehind rural and drifting children are receiving increased support from the society
at large and reform of the household system will effectively enhance rural-origin
children’s rights. (5) In women’s rights, the Anti-Domestic Violence law has entered
into effect; menstrual pain leave has increased attention in women’s rights; and more
legislature is needed to remove obstacles to fulfill comprehensive two-child policy.
(6) In food and goods safety, there is still room for improvement, but the government
is perceived as proactive. (7) In land appropriation and house demolition (forced
relocation), the central government has moved to adopt more humane policies,
but execution techniques at local levels are ineffective and frequently caused
controversies and tragedies.
After Xi Jinping took China’s leadership, the often-cited “Decisions paper” of
the third PSC of the 18th NCCPC and the “Recommendations for the 13th Five-Year
Plan for Economic and Social Development” endorsed at the fifth PSC of the 18th
NCCPC, are the general socio-economic development guidelines in China in the next
five to ten years. The Suggestions identified five goals of innovation, coordination,
green growth, opening-up and inclusiveness. There are many goals under the
inclusiveness guideline, including improving public services, lifting people out of
poverty, raising education quality, facilitating job creation, shrinking the income gap,
building a fairer and more sustainable social security system, promoting a healthy
China, and promoting balanced demographic growth. Progress of these projects will
allow, directly and indirectly, the populace to enjoy enhanced social rights.
Despite the slowdown in China’s economic growth, as long as the pace remains
at medium to high speed, we can anticipate real progress in people’s social rights.
(Translated by Charlene Huang; Reviewed by the Author)
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Political Human Rights
Hans Hangpu Tung*

Abstract
Before the 19th National Congress of the Communist Party of China scheduled for
late 2017, political rights in China during 2016 more or less followed the general
tone of previous years. This chapter takes account of the comprehensive reforms of
the Chinese Communist Party regime initiated by Xi Jinping after he took power and
the institutional logic behind the reforms to examine the progress of political rights
in China during 2016, focusing on the developments in the freedom of speech, the
people’s right to political participation, and the autonomy for minority groups, and
explaining these developments by using the theoretical framework first proposed
in the 2015 edition of this report. Overall speaking, in 2016 Xi’s reforms began to
have more interferences in areas outside the political system, which further impacted
political rights institutions in China.
Keywords: political rights, authoritarianism, freedom of speech, non-governmental
organization, right to political participation.

1. Introduction
As previous reports on the state of political rights in China have clearly shown,
the government in Beijing has always held a different perspective on human rights
from that of the West.

1

Whether human rights are universal as some theorists have

asserted, or whether human rights are particularistic as other schools of thought
have contended, the debate over the notion of human rights has not been settled.
* Hans Hangpu Tung is Assistant Professor of Department of Political Science at the National Taiwan University.
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To prevent such conceptual controversy from blurring the analytical focus of this
report, this chapter examines and explains the political rights situation in China by
basing its analysis on a white paper entitled Progress in China’s Human Rights in
2014, published by China’s State Council on June 8, 2015.

2

This first white paper

*

in this series was first published in 1996; the 2014 edition consists of nine sections:
(1) Right to development, (2) Rights of the person, (3) Democratic rights, (4) Right
to impartial trial, (5) Rights of ethnic minorities, (6) Rights of women, children,
and senior citizens, (7) Rights of persons with disabilities, (8) Right to a clean and
healthy environment, and (9) Foreign exchanges and cooperation. A closer look
at the white paper’s contents shows that many guidelines are actually consistent
with international human rights norms. As far as political rights are concerned,
the relevant sections are Section 3 on citizens’ democratic rights, and Section 5
on the rights of ethnic minorities. Subsequently, China’s State Council issued two
successive official reports in 2016. The first was the Assessment Report on the
Implementation of the National Human Rights Action Plan of China (2012-2015),
published on June 14,

3

and the second was the National Human Rights Action Plan

of China (2016-2020), published about three months later on September 29.

4

The

definition of human rights in these two reports is along the same line as that in the
2014 white paper. The first of the two reports took stock of all the human rights
achievements recognized by Chinese government authorities between 2012 and
2015. In the area of political rights, the achievements listed in the Assessment Report
were concentrated on the people’s right to be informed, government initiatives to
seek public opinion, development of a consultative democracy platform, expansion
of channels in which citizens can have their voices heard, and the enhancement of
administrative supervision. For its part, the Action Plan published in September uses
the same framework, but seeks greater increases in “quantity” for the next five years.
From the perspective of political rights implementation, Ms. Sophie Richardson
* In addition to the annual white papers on human rights, the Chinese government has also issued
human rights white papers for a specific region, such as its white papers on the state of human
rights in Tibet in 1992 and 1998, as well as white papers for a specific right, such as the “Freedom
of Religious Belief in China” in 1997.
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of Human Rights Watch commented back in 2015 that, just as China’s economy had
entered into a “new normal,” the political rights landscape in China also found itself
in a “new reality.” The new reality to which Richardson was referring is actually one
side aspect of the overall political transformation in China after Xi Jinping took office
in 2012. First, in 2015, after Xi had substantially consolidated power around himself
within the Chinese Communist Party (CCP) through the “anti-corruption campaign”
and newly-created organizations such as the National Security Commission and
the Central Leading Group for Comprehensively Deepening Reforms, the decadesold collective leadership model had quickly shifted to an individualized leadership
model (even though it had yet to reach the level of a personal autocracy). Next, the
“Regulations of the Communist Party of China on Disciplinary Actions” passed at
the end of 2015 have incorporated “arbitrarily commenting on Central government
policies” and “undermining Party unity” among the list of disciplinary violations.
Also, in the second half of 2016, under the principle of “comprehensively govern
the party with strict discipline,” the CCP further adopted the “Code of Conduct for
Intraparty Political Life Under New Circumstances” and the “Regulations of the
Communist Party of China on Internal Oversight.” This method of strengthening
party discipline, when compared to the Hu Jintao era, demonstrates that the past
power-sharing model among CCP elites has been destroyed. Yet as a result, Xi
was able to gain more resources to carry out social governance in China. Third, in
addition to shrinking the space for intra-party power-sharing among party cadres, the
“Regulations on the Work of the Communist Party of China (Trial)” and the “Law
on the Administration of Activities of Overseas Non-governmental Organizations in
the Mainland of China” approved in 2015 and 2016 respectively were all attempts by
the Chinese government to tighten its control over non-governmental organizations
within the Chinese territory, foretelling the emergence of a new social governance
system. In sum, if the development of political rights in China during 2015 was the
redefinition of power relationships among the elites and the emergence of a new
social governance, then 2016 was the year that saw the gradual deepening of new
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elite power-sharing and new social governance models. More critically, in fall of
2017, the CCP will hold its 19th National Party Congress that will produce a new
leadership group. In CCP’s quest to have a smooth and stable transition, political
rights were inevitably affected by the upcoming power reshuffle in the CCP’s top
leadership during 2016.

2. Development of Political Rights in China in 2016
2.1 Freedom of Speech and Expression
Freedom of speech and expression—a core concept in political rights—aims to
safeguard the rights of the people to express freely their opinions and political
views. Several important international human rights instruments in history have
written about this right. Article 19 of the Universal Declaration of Human Rights
(UDHR), adopted by the United Nations in 1948, states that, “Everyone has the right
to freedom of opinion and expression; this right includes freedom to hold opinions
without interference and to seek, receive and impart information and ideas through
any media and regardless of frontiers.” Subsequently, in December 1966, the United
Nations General Assembly adopted the International Covenant on Civil and Political
Rights (ICCPR), which is one of the two documents commonly referred to as the
“Two Covenants”.* The ICCPR provides a more specific definition regarding the
means by which people can exercise their right to freedom of speech and expression,
stipulating that “everyone shall have the right to freedom of expression… in writing
or in print, in the form of art, or through any other media of his choice,” but has also
set the boundaries for the exercise of that right. Freedom of speech may be subject
to restrictions in cases that violate the rights or reputations of others, or for the
protection of national security, public order, and public health.
China’s official definition about the freedom of speech and expression in its
* The other document of the “Two Covenants” is the International Covenant on Economic Social
and Cultural Rights (ICESCR). The two covenants were formulated to supplement the Universal
Declaration of Human Rights. Collectively these three documents (that is, UDHR and the two
Covenants) constitute the International Bill of Human Rights.
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Progress in China's Human Rights in 2014 white paper is not that much different
from the one found in the international documents described above. However,
the 2014 white paper only mentions the circulation volumes for various types of
publications (newspapers, books, and journals), penetration rate of the Internet, and
membership growth rate in new media (such as WeChat), and uses these numbers
as evidence of Chinese government’s achievements in safeguarding the freedom
of speech and expression. When it comes to “the freedom to hold opinions without
interference” as advocated in the Universal Declaration of Human Rights, there were
several events related to the protection of this right in China during 2016, which will
be separately discussed below.

2.1.1 Human Rights Activists
Looking at the record of previous years, every year quite a large number of human
rights activists in all fields have been arrested, interrogated, or detained. According
to a survey conducted by the U.S.-based Chinese Human Rights Defenders, the
number of rights activists (at least 955) who were detained or questioned in China
in the entire year of 2014 was nearly as many as in the previous two years combined
(1160).

5

Moreover, in 2015 there were several waves of arrests of human rights

activists and lawyers. At the time, these large-scale, nationwide waves of arrests
of Chinese human rights lawyers prompted widespread condemnation from
Western countries, the United Nations, and Amnesty International, all accusing the
government in Beijing for violating the Universal Declaration of Human Rights in
carrying out the arrest operations. China’s official response, however, was that the
operations were only meant to remove the “bad apples” from the legal profession. In
2016, according to China Human Rights Lawyers Concern Group*, as of November
9 at least 319 lawyers, law firm staff members, and rights activists and their relatives
have been subject to various administrative sanctions by Chinese authorities,
including interviews, subpoenas, restrictions on exit, house arrests, residential
* The China Human Rights Lawyers Concern Group is an international NGO that monitors and advocates for the rights of human rights lawyers and other rights defenders in China.
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surveillance, or arrests.

6

On the other hand, in addition to the above administrative

tools, the Chinese government has further tightened control of human rights lawyers
through legal norms and means. In September 2016, China’s Ministry of Justice
revised the “Measures for the Administration of Law Firms” and the “Administrative
Measures for the Practice of Law by Lawyers,” clearly specifying that lawyers and
their firms must support the leadership of the Chinese Communist Party, and set up
a Party organization in their offices. At the same time, lawyers cannot publish any
speech that negates the “fundamental political institutions,” as well as speech that
endangers “national security.” In particular, to prevent human rights cases from
spinning out of control, the new rules prohibit lawyers from “inciting or organizing”
the involved parties to participate in sit-ins, protests, or activities that may disrupt
the public order.

7

All these new rules significantly restrict the lawyers’ space for

political expression and the roles they can play in incidents involving human rights.
In addition to arresting human rights lawyers, another major event related to the
freedom of speech in 2016 was the successive disappearances of shareholders and
employees of Causeway Bay Books in Hong Kong. This incident prompts one to
ask, under the principle of “one country, two systems,” how much freedom of speech
and expression does Hong Kong really enjoy? The entire incident got started with
the disappearances of Gui Minhai, a Chinese-born Swedish citizen and a shareholder
of Causeway Bay Books, in Thailand in late 2015, and Lee Bo, a British citizen, in
Hong Kong. But on January 9, 2016, the Hong Kong-based Headline Daily reported
that Lee Bo’s wife had received a video from her husband indicating that he was
well, and that he travelled to China out of his own initiative. On the other hand, Gui
Minhai, who had gone missing for some time, appeared on China Central Television
on January 17, 2016, claiming that he had returned to China because of a drunkdriving accident with which he was involved. This incident had a massive impact on
the freedom of speech in Hong Kong. The case seemed to suggest that even those
Hong Kong residents who held foreign citizenship might still be arrested for making
certain statements, or for selling politically sensitive publications.
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2.1.2 Publication Freedom and Academic Freedom
In terms of suppression of publication freedom, the Lawyer Digest, a law journal
that ran for fifteen years, announced on May 9, 2016, that it would cease operations,
causing much public concern. Prior to the announcement, the journal had three
articles that were censored and demanded to be retracted. Many individuals in
the legal profession expressed regret about the cessation of publication, believing
that the incident reflected the further shrinking of space for freedom of speech and
expression in China.

8

Moreover, according to a report by Caixin News on May

21, 2016, the Guangxi Procuratorate had released news that He Linxia, the former
chairman of Guangxi Normal University Press Group, was arrested on the suspicion
of “bribery,” and the case was being investigated. Guangxi Normal University
Press has a distinguished reputation for its publications in the humanities and social
sciences, and is known as the “most successful” and “the bravest” publishing house
in China. He Linxia’s arrest aroused widespread concern, with many speculating that
He’s arrest was related to his publication of sensitive books.
As for the infringement of academic freedom, Qiushi, a bimonthly periodical
published by the Central Committee of the CCP, printed in May the full text of
Xi Jinping’s speech to the National Party School Work Conference delivered in
late 2015. In his speech Xi Jinping vigorously emphasized that “Party schools
must bear the surname of the Party,” and criticized some Party school teachers for
disseminating Western capitalist values in their lectures. He urged Party members
to defend and hold down the “red” (Communist) camp. Xi’s speech raised fears in
the outside world that China might return to the old path of the Mao Zedong era,
and many had questions about the indecisiveness and inconsistencies in the Party’s
ideology.

9

Moreover, Xi Jinping had recently stressed that colleges and universities

must serve the Communist Party.

10

These statements have in essence undermined

academic freedom.
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2.1.3 Freedom of Speech in Media and the Internet
For any political regime, the flow and spread of information is essential to its political
and social stability. For an authoritarian regime, it is a core issue that relates to the
continuation and survival of the regime. This is also why the Chinese Communist
Party has not only established state media outlets to serve as its mouthpiece, but has
also tightly controlled all information that could be published and circulated by nongovernment media within the Chinese territory. Although control of the media has
long been an important ruling practice of the CCP, in the years since Xi Jinping came
to power, the restrictions placed on freedom of speech have entered a new stage. In
his inspection tour of three Chinese state-run media—the Xinhua News Agency, the
People’s Daily, and the China Central Television in February 2016, Xi stated that
Party media outlets “must bear the Party’s surname.” More specifically, he demanded
that “all work of the Party’s news and public opinion media must reflect the will of
the Party, mirror the views of the Party, preserve the central authority of the Party,
maintain the unity of the Party. Party media outlets, in other words, must love the
Party, protect the Party, and serve the Party.” Since media is located at the interface
between the state and society, asserting stronger control over media is along the same
lines as the institutional change discussed in this chapter—that is, strengthening the
government’s ability to win over society.
Next, continuing its control over Internet speech in China in 2015, * the
Cyberspace Administration of China (CAC) followed up with new control measures
in 2016. First, after the Wei Zexi incident in April, as waves of public criticism of
Baidu poured in, the relevant units in government seemed to gain more legitimacy
in regulating the Internet.

11

Even state-run mouthpieces such as Global Times and

its subsidiary, Huanqiu Net, got sanctioned by the CAC on May 9 for publishing an
Internet poll that showed 85 percent of Chinese supported reunification with Taiwan
* For example, in April 2015 the Cyberspace Administration of China issued the “Ten Rules for
Interviews.” These rules spelled out nine specific scenarios in which website administrators or
editors may be interrogated by local CAC officials, including failing to handle complaints related
to online news and information services in a timely manner, being reported for serious abuses, or
being accused of reaping ill-gotten gains through editing, publishing, reprinting, or deleting news
information.
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by force. The two media outlets were ordered to make organizational changes within
one month for seriously violating journalism ethics and discipline, and “to educate
all editorial and reporting staff for the purpose of raising their political awareness as
well as their sense of the overall situation.”

12

Shortly after June 21, CAC deputy director Ren Xianliang called on news sites
not to blindly or excessively pursue high website traffic; websites should instead
focus on managing follow-up posts and comments that violate the so-called “nine
forbiddens” (jiu buzhun) or cross the “seven base lines” (qitiao dixian), promote
“positive and civilized posts” [lit. ‘sunshine posts’ (yangguang gentie)], and establish
smooth mechanisms for reporting or flagging inappropriate content. The “nine
forbiddens” are a list of prohibited online behaviors that include “endangering
national security, leaking state secrets, subverting the national regime, undermining
national unity; damaging the honor and interests of the country, spreading rumors,
disrupting social order, harming social stability,” among others. The so-called “seven
base lines” are lines that netizens should not cross so that a clean and healthy online
environment can be established: the base line of laws and regulations, the base line
of the socialist system, the base line of national interests, the base line of citizens’
legal rights and interests, the base line of public order, the moral base line, and
the base line of information accuracy. On July 3, the CAC issued a directive titled
“Notice on Further Strengthening the Management of False News,” which requires
all news websites to strengthen supervision and clamp down on fake news over the
Internet.

13

A few weeks after the publication of the Notice, immediately on July 24

the CAC accused Sina, Sohu, Netease, Phoenix’s iFeng, and other web portals of
violating the above provisions for producing and editing their own news content. The
websites were ordered to shut down their original news reporting section and they
shall all be slapped with a fine.

14

Clearly, the new internet regulations and measures

have strengthened the government’s grip on the flow and circulation of news and
information. The autonomous space once enjoyed by news reporters and editors has
been further limited.
In October 2016, the Cybersecurity Law, a bill that strengthens the government’s
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ability to control and regulate the Internet systematically, was formally submitted to
the Standing Committee of the National People’s Congress (NPC) for a third (and
final) reading.

15

This legislation was passed on November 7 and is set to take effect

on June 1, 2017.

16

Content-wise, under the banner of preventing cyber terrorist

attacks (such as attacks, intrusion, interference, and damage to critical information
infrastructure) and Internet fraud, the law has, on the one hand, incorporated many
more measures to safeguard the security of personal information). For example,
network operators must obtain the consent of users before collecting personal
information, and the information may not be disclosed, tampered with, and sold. Yet
on the other hand, the law also gives the government more legal bases and tools to
interfere with online political speech. The Cybersecurity Law stipulates that for the
protection of national security and public order and the need to dispose sudden public
security incidents, the State Council may impose measures to shut down the Internet
in specific areas. Also, any speech that undermines national unity, disrupts economic
order, and attempts to overthrow the socialist system is strictly prohibited. Although
shutting down the Internet to prevent the dissemination of politically sensitive
speech seems radical when compared to the censorship system, but this was not an
entirely new measure. Such tactic has already been used during the 2009 violent riots
in Urumqi. However, the enactment of the Cybersecurity Law provides a legal basis
for this tactic, turning a politically controversial maneuver into a legitimate act in
the name of “governing the nation according to law.” Next, the law also strengthens
the government’s control over network operators. Network operators not only have
an obligation to take pro-active steps in clamping down on illegal information, but
must also provide the necessary technical “support and assistance” at the request
of investigating authorities. Last, the law also requires foreign “critical information
infrastructures operators” to store personal information and data inside China, and
pass a national security assessment.*
* This measure also raised controversies within the business world. Many foreign firms believe that
the new Cybersecurity Law has established a new type of trade barrier. BBC Chinese News (2016).
“Forty Global Firms Write Joint Letter to Oppose China’s Cybersecurity Law.” BBC Chinese
News, 2016/11/11. http://www.bbc.com/zhongwen/trad/world/2016/11/161111_china_cyber_law_
reactions
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Ten days after the adoption of the Cybersecurity Law, the Third World Internet
Conference was held on November 16-18 in Wuzhen, Zhejiang province. Xi
Jinping did not personally attend the three-day summit as he did in last year’s
Second World Internet Conference; rather, it was Liu Yunshan, Politburo Standing
Committee member responsible for ideology and propaganda, who attended the
conference and delivered a speech. Even so, in a video message shown during the
opening ceremony, Xi Jinping not only pointed out the importance of international
cooperation for global internet governance, but also stressed that respect for each
nation’s “cyber sovereignty” is the core element for building a “a community of
shared destiny in cyberspace.”

17

Unquestionably, the idea of cyber sovereignty is

in line with the overall spirit of the Cybersecurity Law that is scheduled to become
effective in June 2017. The Chinese government is determined to apply the concept
of sovereignty found in traditional international relations to the world of Internet
governance. Even though the world of Internet emphasizes the free and instantaneous
flow of information across boundaries, under the concept of cyber sovereignty,
these freedoms should not override the security considerations as defined by each
government. In view of this, the implementation of Cybersecurity Law will inevitably
cause significant impact on the practice of political rights in China. Opinions and
comments that do not fit the government’s official theme or political narrative will
likely disappear in Chinese cyber space.
With respect to this trend, China’s development in 2016 has followed the
main theme from last year. How to use legal means to prevent foreign forces from
influencing Chinese domestic politics through NGOs, the Internet, and other extrainstitutional channels is an issue of grave concern to the Xi regime.

2.1.4 Non-Governmental Organizations
Following a year in which the Chinese government continued its crackdown
on human rights activists and adopted new policies to tighten control over the
Internet, the year 2016 was also a critical turning point for the development of non-
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governmental organizations in China.
First, China’s NPC Standing Committee passed the controversial “Law on the
Administration of Activities of Overseas NGOs in the Mainland of China” (Overseas
NGO Law, in short) on April 26, which is set to take effect on January 1, 2017, and
will grant public security organs more authority. The provisions clearly stipulate
that overseas NGOs, including foundations, think tanks, and social organizations
concerned with people’s livelihood, must register with and obtain approval from
public security organs. By contrast, domestic NGOs register with the Ministry of
Civil Affairs. Moreover, in addition to needing approval from public security organs
for establishing a representative office in China, overseas NGOs must register
with and obtain approval from public security units even for organizing temporary
activities. On the other hand, the provisions also list several areas in which overseas
NGOs are allowed to carry out their activities—these include the economy,
education, science, culture, health, sports, environmental protection, disaster relief,
poverty alleviation, and “other areas” at the full discretion of government. In terms
of methods of enforcement, public security organs have the authority to freeze the
bank accounts of overseas NGOs, place individuals on a blacklist, detain NGO staff,
as well as deport foreign nationals.
After the promulgation of the Overseas NGO Law, both human rights activists
at the United Nations and U.S. Secretary of State John Kerry during his visit to
Beijing had expressed concerns about the new law. Because the law did not clearly
define activities that “endanger national security,” rights activists worried that the
law would become a tool for suppressing dissenting opinions from overseas NGOs,
given that public security organs wielded enormous power. Yet the new measure was
actually a continuation of China’s 2015 policies to tighten the control over domestic
NGOs, especially those that receive funding from foreign institutions. Therefore,
before the Overseas NGO Law entered into effect, the Chinese government quickly
issued the “Opinion on the Reform of the Social Organization Management System
and the Promotion of a Healthy and Orderly Development of Social Organizations”
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in August 2016. Examining the contents of the “Opinion,” one can say that the
Overseas NGOs Law and “Opinion” together have imposed great restrictions
on the development of Chinese civil society organizations both externally and
internally. The latter directive takes a step further in implementing strict oversight
and supervision on social organizations. Public authorities will not only compile
a blacklist of social organizations and regulate their foreign activities; more
importantly, the CCP has already passed in May of last year provisional regulations
that require social organizations set up party cells (dangzu). The “Opinion” was even
more specific when it indicated that party instructors and communication officers
shall be appointed to social organizations temporarily not yet qualified to establish
party cells.

2.2 Right to Political Participation
According to the definition provided by the Universal Declaration of Human Rights
and the International Covenant on Civil and Political Rights, the right to political
participation refers to the right of citizens to take part directly or indirectly in the
conduct of public affairs. If the participation is indirect, then the right to political
participation includes the people’s right to elect representatives. Given this definition,
at the institutional level currently only Chinese citizens living in rural villages can
directly choose their representatives at village committees. As for the systems of
people’s congresses and political consultation conferences at various levels, whose
size compositions are based on population, it is difficult for these two systems to
meet the definition of citizens’ right to political participation found in the UDHR and
ICCPR because these bodies all lack competitive elections to select their members,
even though functionally, in their role as the people’s representatives, they bear the
responsibility to convey the opinions of ordinary citizens and different parts of the
society to the government. Nevertheless, in its Progress in China’s Human Rights in
2014 white paper published in 2015, the CCP still reiterated in Section 3 (“Democratic
Rights”) the representative functions possessed by the people’s congresses and
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political consultation conferences at various levels under the CCP system (using the
number of concrete proposals and their adoption rate as main criteria), and how these
two institution embodied the spirit of China’s consultative democracy. On this point,
the differences between the Chinese official position and Western human rights
systems remain large, and there have not been any new developments during 2016.
In addition to the traditional lianghui (lit. “two organizations”; that is, the
people’s congresses and the political consultation conferences), the white paper
also uses the gradual phasing out of administrative approvals (xingzheng shenpi)
and the deepening anti-corruption drive since Xi Jinping took power as indicators
of China’s gradual progress in democratic rights. On the latter development, in the
absence of a direct universal suffrage mechanism, Xi’s anti-graft campaign could
not expand existing channels of political participation, but it could prevent corrupt
officials from interfering with them. With respect to new developments in Xi’s ongoing anti-corruption campaign, in addition to more officials and party cadres being
investigated for corruption in 2016, the Sixth Plenary Session of the Communist
Party of China upheld the policy of “comprehensively govern the party with strict
discipline,” passing the “Code of Conduct for Intraparty Political Life Under New
Circumstances” and the “Regulations of the Communist Party of China on Internal
Oversight” in October 2016. Two weeks after the conclusion of the Sixth Plenary
Session, China’s official media announced that the CCP’s Central Committee will
soon initiate its third top-level reform of its political system: the establishment
of National Supervisory Commission.

18

According to the “Scheme for the Pilot

Program of Reforming the National Supervision Mechanism in Beijing Municipality,
Shanxi Province, and Zhejiang Province” issued by the General Office of the Central
Committee of the Communist Party of China, in order to establish a “national anticorruption agency under the unified leadership of the Party,” China has put the
people’s congress, the government, the supervisory organs, and the judiciary all in
the same rank for the first time. The new supervisory commissions shall be created by
the people’s congresses at the same level, and the existing commissions for discipline
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inspection (party) and supervisory organs (government) at the same level shall all
be incorporated into the newly established supervisory commissions. With respect
to the means of investigation, the supervisory commissions may take such measures
as interview, interrogation, inquiry, consultation, freezing assets, taking, sealing-up,
seizure, search, inspection and examination, identification, and impoundment.
This new system will carry out its pilot program in Beijing Municipality,
Shanxi Province, and Zhejiang Province, and if the pilot program is implemented
successfully, then the system shall formally be introduced nationwide during the
19th National Party Congress of the Communist Party of China in late 2017. China’s
political system shall transform from the original “one government, two courts”
(yifu liangyuan; that is, the People’s Government, the People’s Procuratorate, and
the People’s Court) to “one government, one commission, and two courts” (same
as above plus the National Supervisory Commission). For the practice of political
rights in China, the existing anti-corruption work will receive greater institutional
support and the exercise of authority will be more consolidated. The original space
for power-sharing among the elites will also be further compressed.
On the other hand, in China’s pyramidal system of representation, only the
deputies to people’s congresses in districts and counties are elected directly by the
electorate. From this group of deputies at the district- and county-level, the deputies
to people’s congress of cities are chosen. They in turn elect deputies at the provincial
level, who then will elect among them the delegates to the National People’s
Congress. Under China’s electoral regulations, the initial threshold to be eligible to
run for local people’s congress as an independent candidate (that is, not endorsed
by the Chinese Communist Party) is not high: to be a nominee one only needs to
obtain an introduction by his or her work unit, or secure joint nominations by ten or
more voters. However, to be a truly qualified candidate, a deputy hopeful still needs
to be officially approved by the NPC-appointed “election committee.” The election
committee is an important institutional mechanism through which the CCP can
exclude independent candidates. Deputies of people’s congress at the lower levels
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are elected every five years. The end of 2016 happened to coincide with the elections
of local people’s congresses, the first of such elections since Xi assumed office in
2012 and was an excellent opportunity to observe how people’s political rights are
practiced.
First, according to media reports,

19

Beijing was supposed to have 32 independent

candidates this year, but none of their names appeared on the ballot on November
15, the day of the vote. In other words, this meant that while all these prospective
candidates met formal electoral requirements, none of them was approved by the
official election committee. Those who were approved, on the other hand, were
Communist Party members and United Front Democratic Parties’ candidates who
worked closely with the Communist Party. Moreover, according to one independent
candidate named Ye Jinghuan, local authorities often obstructed campaign activities
of many independent candidates, even though these candidates’ platforms mostly
focused on issues that were close to voters’ daily lives (such as garbage collection,
parking, and other minor matters) and did not campaign on any issue that was
politically sensitive.

20

Still, based on the two reports above, it appears that Chinese

people did not have yet the opportunity to fully practice their fundamental right to
political participation.
If there had not been many noteworthy highlights with respect to the development
of political participation rights in China during 2016, the year had been extremely
crucial for the rights of Hong Kong people to participate in politics, however. First,
in Hong Kong, the focus of 2016 was the election of its sixth Legislative Council
(LegCo) in September. This legislative election was the first election to be held after
the “umbrella movement” in 2014 and the series of public controversies over the
issue of universal suffrage in 2015. Just as the above-mentioned elections of local
people’s congresses in China have offered us an important window to observe the
practice of political rights in China, the Hong Kong Legislative Council election
allows us to get a glimpse of what kind of political rights exist in Hong Kong under
“one country, two systems.” Election results showed that several candidates who
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supported universal suffrage for Hong Kong and the umbrella movement were
elected to the LegCo, including the top vote-getter Eddie Chu Hoi-dick and Yau
Wai-ching. These outcomes serve to demonstrate that even if Hong Kong may not
yet have the right to elect its Chief Executive by universal suffrage, the existing
legislative elections provide an “outlet” for dissenting voices in Hong Kong society.
Nevertheless, the ensuing developments have shown that although the Chinese
government has not yet closed this outlet out of consideration for maintaining the
stability of the Hong Kong government, it has begun to take actions to confine
this outlet within a larger political framework, preventing such outlet from further
expanding and subsequently threatening its “one country” bottom line.
What triggered into a full-blown controversy was that newly elected lawmakers
Sixtus Baggio Leung Chung-hang and Yau Wai-ching of the Youngspiration party,
and Dr. Edward Yiu Chung-yim, who represented the Architectural, Surveying,
Planning and Landscape functional constituency, had altered the oath of office (in
English) during their swearing-in ceremony on October 12, inserting politically
controversial phrases such as “Hong Kong Nation” and “fighting for genuine
universal suffrage.”

21

Subsequently, on November 7, the Standing Committee of the

National People's Congress took the initiative to interpret Article 104 of the Basic
Law of Hong Kong, stating that oaths should be sworn “accurately, completely, and
solemnly” by elected lawmakers, and those who decline to take the oath “shall not
assume the corresponding public office.” While this was not the first time—actually,
it was the fifth—that the NPC had taken the initiative to interpret the law since
Hong Kong’s return to China in 1997, it was the first time that the NPC delivered its
interpretation of the law before Hong Kong’s courts had issued a ruling. Afterwards
on November 15, the High Court of Hong Kong announced a ruling that was in line
with the NPC’s interpretation of the law, which meant that Youngspiration lawmakers
Leung and Yau had lost their seats in the LegCo.

22

This incident has brought two major implications for the practice of the right to
political participation in Hong Kong. First, following the oath-taking controversy,

©

2016 by Taiwan Foundation for Democracy

88 China Human Rights Report 2016

there is fear that Beijing would regard Hong Kong’s existing political participation
channels as one of the potential sources for political chaos and unrest, and therefore
it would be difficult for these channels to receive opportunities for further expansion.
Second, a more far-reaching impact is, whether or not NPC’s handing down its own
interpretation before Hong Kong’s courts was consistent with the original design
of “one country, two systems” in a jurisprudential sense, politically there is no
doubt that this incident set a precedent for Beijing to take a more active approach to
intervene in the political development of Hong Kong, which will also make it harder
for Hong Kong to fight for a wider range of political rights under “one country, two
systems.”

2.3 Autonomy and Self-determination for Minority Groups
The concept of self-determination was first put forward in the Atlantic Charter signed
between the U.S. President Franklin D. Roosevelt and British Prime Minister Winston
Churchill in 1941. Around the same period, regional national autonomy (minzu quyu
zizhi) was also being adopted by the Chinese Communist Party as the fundamental
policy method for handling ethnic minority issues after the founding of the People’s
Republic of China (PRC). As early as 1956, Mao Zedong in his famous talk, “Ten
Major Relationships,” had identified the role played by the relationship between the
Han nationality and minority nationalities in causing internal contradictions among
the Chinese people. The leaders in early years of the PRC (including Zhou Enlai and
others) were well aware of the fact that although the Han Chinese was dominant,
China had many different ethnic minority groups across its vast territory. These
Chinese leaders had no intention of imitating other countries that used territorial or
non-territorial federal system to manage ethnic relations, however. Instead, they kept
the unitary system of government at the core of its regime, but supplemented it with
a regional national autonomy system for the purpose of regulating relations between
the central government and ethnic minorities. However, balancing the developments
from recent years, two ethnic minority autonomous regions, Tibet and the Xinjiang
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Uyghur Autonomous Region, have become regions in which the implementation
of China’s ethnic policies is highly controversial, thanks to the dual presence of
domestic and international factors.
The Progress in China’s Human Rights in 2014 white paper published in June
2015 contains a section on the rights of ethnic minorities. In the section, the white
paper listed significant progress that was achieved by several autonomous regions
during that year in economic conditions, average life expectancy, education, religion,
and other areas. In assessing the progress of the Tibet Autonomous Region in 2015,
there were several events worthy of consideration. First, self-immolation protests
that had taken place in many parts of Tibet in recent years continued to plague the
region in 2015. In 2016, Tibet was also still subjected to sporadic human rights
incidents. For example, on January 27, 2016, while on a petitioning trip (shangfang)
urging for the protection of Tibetan language, Tashi Wangchuk, a Tibetan language
advocate from the Yushu prefecture in Qinghai province, was arrested by government
authorities on suspicions of “inciting separatism.”
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As for Xinjiang, not only was George Osborne, Britain’s finance minister,
allowed to visit the autonomous region in 2015, the Chinese government even
relaxed passport control for residents from some areas of Xinjiang.

24

Despite the

above changes, however, the situation in Xinjiang remained edgy. In 2015 there
were several bloody incidents in the town of Hotan,

25

but in the aftermath of the

November 2015 Paris attacks, Chinese public security departments used the incident
to announce that Xinjiang had made giant strides in its fight against terrorism.
Shortly after, in early 2016 the Chinese government also announced that it will begin
drafting an “anti-religious extremism statute” in the Xinjiang Uyghur Autonomous
Region. These actions demonstrate China’s dilemma: whether to adopt a more
conciliatory stance or take a more heavy-handed approach when dealing with restive
regions.
Between these two poles, what we observe is that the Chinese government had
put up more controls in Xinjiang during 2016. When the holy month of Ramadan
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began in June, Urumqi authorities in Xinjiang required all mosques to assist the
stationed official public security personnel in monitoring the believers and verifying
their identities all day inside the mosque. At the same time, party members, cadres,
civil servants, and students were asked not to participate in fasting. According to
media reports, on June 3 at least 17 Uyghurs were arrested for explaining Ramadan
to people passing by in the Kashgar and Aqsu Prefectures of Xinjiang. Next, during
Ramadan, Xinjiang authorities also held in the city of Aqsu “hundred family feasts”
(baijiayan) to unite the different ethnic groups, inviting the participation of elderly
persons from the Uyghur, Qiang, Hui, Tibetan, Mongolian, and other ethnic minority
groups, and using the words of one of the elderly to thank the Communist party. A
primary school in Kashgar even held an activity event to celebrate the Dragon Boat
Festival, and required ethnic minority groups to eat rice dumplings (zongzi). On June
8, the website of Xinjiang’s Communist Youth League also reported how the event
deepened the ethnic minorities’ understanding of Chinese traditional festivals, as
well as strengthened their identity with Chinese traditional culture.

3. Comparisons over Time: Political Rights Institutions in China
and Its Evolution
Integrating the above analyses, this section will explain the changes in political
rights in China from 2015 to 2016 by constructing a theoretical framework for an
authoritarian regime.
First, this chapter regards China’s human rights regime as an institution, and
will attempt to understand and explain new developments in China’s political rights
during 2016 from the perspective of institutional change. There are many different
theories about institutions and their change in the field of political science. This
chapter adopts the views of Avner Greif and David Laitin,* who define institutions
* Greif, Avner and David D. Laitin (2004). “A Theory of Endogenous Institutional Change.” American Political Science Review, Vol. 98, No. 4:633-52. Here we provide a brief introduction of Greif
and Laitin’s theory. The authors use the idea of quasi-parameters to explain endogenous institutional change. An institution is self-enforcing when it is widely accepted by many people (or is “in
equilibrium” in game-theoretic notion)—namely, compliance with the rules is each player’s best
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as “a system of human-made, nonphysical elements—norms, beliefs, organizations,
and rules—exogenous to each individual whose behavior it influences that generates
behavioral regularities” (2004:635). More importantly, not only norms, beliefs,
organizations, and rules can be seen as institutions, but the combinations of these
different elements can also be regarded as institutions. For example, Greif and
Laitin’s article provided two cases studies of paired comparisons, in which one case
analyzed the political regime as an institution, and the other analyzed the cleavage
structure. The analytical target of this chapter, political rights, involves all four
institutional elements mentioned above: norms, beliefs, organizations, and rules. In
accordance with this definition, this section will present the framework used by the
chapter to explain new developments in political rights in China during 2016.
Next, one of the core arguments of this chapter is that internal organization
within authoritarian regimes can typically be divided into two types of systems:
power-sharing and co-optation. The former is an institutional arrangement intended
to maintain the stability of authoritarian rule and prevent conflict among the power
elites, while the latter is an institution designed to incorporate or assimilate elites
response to other players’ strategies. However, in practice there are other factors (parameters) besides voluntary compliance. The degree of stability of an institution depends on the ranges of selfenforcing parameters. In other words, parametric changes are important factors for institutional
stability. Yet, the self-enforcement of an institution may also decrease the parameters’ overall
range. For example, the social security system relies heavily on inter-generational cooperation—
social benefits enjoyed by the older population are sustained by taxes contributed by a sufficient
number of young people. But a well-provided old age may also lower people’s desire to bear
children in their prime years. Hence in the long run, the social security system may not be sustainable due to the decline in the youth population. However, from a cognitive standpoint, people do
not necessarily “perceive” such changes in the parameters. So even if the range of parameters of
a self-enforcing institution is increasingly diminishing, the institution appears to be very stable
on the surface because people cannot perceive these changes. When a crisis erupts after changes
in the exogenous parameters have accumulated to a critical level, people will instantly understand the fragility of existing institutions, and begin to embark on institutional change. The above
explanation lays out the reasons why institutions possibly undergo endogenous change. From a
short-term perspective, people may not be able to perceive changes in the (quasi) parameters, and
therefore consider them as factors exogenous to the institution. However, in the long run, when
the changes become perceivable, the institution itself will change as a result of the accumulation
of parametric shifts, and therefore such parameters can be endogenous as well.
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outside of the regime. It must be noted that the system of co-optation should not
be regarded as purely a transfer of resources. Milan Svolik, in his 2012 book The
Politics of Authoritarian Rule (Cambridge University Press), provides a definition
of co-optation that is particularly worthy of consideration. Svolik proposes three
organizational features of co-optation: (1) hierarchical assignment of services
and benefits, (2) political control over assignments, (3) selective recruitment
and repression. These features mean that the resources of co-optation under an
authoritarian regime are in fact accompanied by tighter social control. Contrasting
the new social governance policies developed recently in the Xi Jinping era, one
finds that they all possess the above three characteristics.
The two sets of system mentioned above—power-sharing and co-optation—
correspond to the two threats faced by authoritarian regimes: internal coups and
external revolutions. Yet given limited resources, an authoritarian regime cannot
simultaneously invest the same amount of resources to deal with these two threats;
in other words, the relationship between the two is mutually substitutable. Based
on the above theoretical perspective, Figure 1 presents the possibility frontier of an
authoritarian institution.

Y-axis: Regime survival
risk due to the lack of
co-optation (revolution)

26

One-party
authoritarianism
Bureaucratic-military
authoritarianism

Authoritarian system’s
possibility frontier

Oligarchy
Personal autocracy
X-axis: Regime survival risk due to the lack of
power-sharing (internal coup)

Figure 1: Authoritarian System Possibilities
Source: (Original drawing by author)
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The horizontal and vertical axes represent respectively the risks to regime
survival caused by the lack of power-sharing (referred to as P risk), and the lack
of co-optation (referred to as C risk). Because the two systems are mutually
substitutable, the possibility frontier curve is convex toward the origin. That is,
when an autocrat increases investments in the co-optation system, correspondingly
he or she must reduce investments in the power-sharing system (and vice versa), but
the space at the margin that can be reduced will also decrease gradually.* Since this
curve is a possibility frontier, any point on the curve represents a set of institutional
combinations that are allowed under a specific risk level. To provide this theoretical
framework with some real-life examples, we can list several different types of
authoritarian regimes along the authoritarian system’s possibility frontier, using
the magnitude of power-sharing as classifying criteria:* personal autocracy (where
power-sharing is minimal), oligarchy (where power-sharing is slightly larger),
bureaucratic-military authoritarianism, and one-party authoritarianism. In a personal
autocracy, power is concentrated in the hands of the autocrat; therefore, to maintain
regime risk within a certain level he or she can inject more resources into the cooptation system. By contrast, in a one-party authoritarian regime where powersharing system is relatively complete, the development of a co-optation system is
limited. Of course, there exist many different variations on the segments between
types of systems. For instance, one-party authoritarianism can further be divided into
a one-party dominant system and one-party pluralistic system. On the other hand, in
the Figure the two downward-sloping lines from top-left to bottom-right represent the
overall survival risk that a regime can withstand (that is, the total sum of P risk and
C risk), and the tangent point between the lines and the possibility frontier represents
* The intuition behind this perspective is, in a setting where the regime imposes a high-handed rule
on the masses outside the regime, the political elites inside the regime only need to make a small
concession to reduce the regime’s survival risk. However, the more the concessions, the less their
marginal utility, which means that greater investment is required for a co-optation system that satisfies those who are ruled.
* Please note that the classification of authoritarian systems offered here was “deduced” from the
theoretical framework presented in the chapter, which is different from the “inducted” approach
commonly found in academic papers (such as the classical classification by Linz (2000).
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the system that has the minimal risk, or is the most “efficient.”* However, the rate of
substitution—i.e., the slope of the tangent, which measures the increase in P risk for
each unit of decrease in C risk (the tangent with the 45 degrees angle just means that
one unit of P risk can replace one unit of C risk)—varies from country to country.
In other words, for countries with different rates of substitution, their institutional
combination for minimizing risk are also different.* Integrating the above analysis,
we now have a theoretical framework for comparing authoritarianisms. One
the one hand, from conducting the horizontal, cross-country comparisons (of
authoritarian regimes), the concepts of possibility frontiers and risk substitution rates
of authoritarian systems provide a more solid basis for understanding theoretical
foundations and empirical studies of these various regimes, especially relative to
typological analyses based on descriptive observations and induction. On the other
* From the figure above, it is clear that survival risks corresponding to system possibilities anywhere other than the tangent points are more than what the regime can bear.
* But the difference between authoritarian regimes is not merely in their risk substitution rates—
another source of difference is their level of institutionalization. Take China and North Korea for
example. Figure 2 shows how the difference in the overall level of institutionalization is incorporated into the framework. North Korea’s personal autocracy obviously has a much lower level of
institutionalization than that of China, thus it faces a much higher overall internal risk than China.
In the figure, North Korea’s possibility frontier is also further away from the origin, representing
an increase in overall risk.
Y-axis: Regime survival
risk due to the lack of cooptation (revolution)

Level of
institutionalization
Low
High

China

North Korea

X-axis: Regime survival risk due to the lack
of power-sharing (internal coup)

Figure 2: Regime survival risk and the level of institutionalization
Source: (Original drawing by author)
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hand, from the vertical cross-time comparisons, this framework also depicts the
possible trajectories for the evolution of authoritarian regimes.
Figure 3 combines the above framework and the “Xi Jinping factor” under the
institutional change of China’s authoritarian regime.*
At the level of power-sharing, Xi Jinping’s consolidation of power upon himself
after taking office has substantially changed the collective leadership regime that
had gradually taken shape since China introduced reform and opening-up policies.
During the Hu Jintao era, the division of labor among the nine Politburo members
cause the Chinese leadership system to disintegrate, with members doing their own
Y-axis: Regime survival
risk due to the lack of cooptation (revolution)

One-party authoritarianism
The Xi Jinping factor
2015: Anti-corruption campaign
2016: Strictly govern the Party/Xi as core leader
Oligarchy
Personal autocracy
X-axis: Regime survival risk due to the lack
of power-sharing (internal coup)

Figure 3: The Xi Jinping factor
Source: (Original drawing by author)

* It should be noted that there exist two interpretations regarding the institutional changes that have
resulted since Xi Jinping took office. The first interpretation—which is the one adopted by this
chapter—believes that Xi is advancing the Chinese political system toward a personal autocracy
along the same institutional possibility curve. The second interpretation, as illustrated in Figure
3, holds that Xi has changed China’s level of institutionalization, moving the Chinese political
system toward a regime similar to that of North Korea. The author favors the first interpretation
because, as explained in the main text, at the same time that Xi is undermining the power-sharing
system among the elites, he has also achieved important results with respect to institutional cooptation. Therefore, an interpretation that completely attributes post-2012 changes to a simple
decline in the level of institutionalization seems incompatible with the facts.
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thing. Although Hu held the offices of General Secretary of the Communist Party
of China, President of China, and Chairman of the Central Military Commission
of CCP, without the support of a strong man, he was not able to unite the different
political forces within the Party. The vulnerability of collective leadership was
completely exposed when it was time to elect a new CCP leadership. The attempts
by Bo Xilai and Zhou Yongkang to challenge the regime in 2012 were the “crisis”
events that made most people realize about the unsustainability of the existing
system. It is also against this backdrop that Xi initiated institutional reforms to chip
away at collective leadership. From this perspective, because Xi has launched an
anti-corruption campaign against Party cadres and implemented power-consolidation
measures to undermine the previous regime in which the Politburo members ruled
collectively through a division of labor, China’s regime since Xi assumed power
is gradually moving from the decades-old one-party authoritarian system under
collective leadership toward a personal autocratic system (Figure 2). Next, as the
Chinese economy develops rapidly, differences of interests in society have become
more intense, and the old Communist ideology as the basis of regime legitimacy has
almost lost its force. In an era when China’s economy was still growing at a fast rate,
the CCP could use high economic growth to compensate for its lack of legitimacy.
But in today’s slowing economy, if China does not carry out democratic reforms,
its existing regime would need to transform itself to reinforce its control over the
society. Also from this perspective, the recent changes in political rights can be
understood as an embodiment of the Xi regime’s attempt to usher in a new social
governance system. In this process, Xi’s new system will invite greater risks from the
lack of power-sharing, but will gain new resources that can be used for co-optation.
From the point of view of comparisons over time, the institutional changes
described above had already been launched in 2015 but they entered a new phase
in 2016. Using the dual-risk framework presented above as a basis, Table 1 lists
the changes that the Xi regime has implemented with respect to the two systems of
authoritarian control in 2015 and 2016.
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Table 1. Comparisons over Time between 2015 and 2016
Reform
measures

Power-sharing system

Year

Co-optation system

2015

1. Tighten control of non-governmental
1. Anti-corruption campaign
organizations (NGOs): proposal to
2. Undermine collective leadership:
set up party cells in NGOs
National Security Council and
the Central Leading Group for
Comprehensively Deepening
Reforms

2016

1. Continue with the anti-corruption 1. Law on the Administration of
Activities of Overseas NGOs in the
campaign
Mainland of China
2. Comprehensively govern the
2. Opinion on the Reform of the
Party with strict discipline
3. Xi designated as Party’s core Social Organization Management
System and the Promotion of a
leader
4. Establishment of the National Healthy and Orderly Development
of Social Organizations
Supervisory Commission
3. Cybersecurity Law

Source: The author

From the standpoint of power-sharing, in 2015 Xi Jinping’s political reforms
through anti-corruption campaigns and power consolidation tactics by the creation
of new institutions have unquestionably pushed the CCP regime gradually from a
one-party authoritarian state toward a personal autocracy (Figure 2). Based on the
chapter’s earlier analysis, Xi has continued to stay along this path of reform, and
in 2016 has achieved substantial progress. One noteworthy example is the Sixth
Plenum of the 18th Central Committee of the Communist Party of China that has
just concluded. Party members in this plenary session not only continued the tone of
Xi’s anti-graft stance by putting forward regulations to comprehensively strengthen
Party discipline, but more critically, they officially designated Xi Jinping with the
title of “core” (hexing) during the meetings. In early 2016 some commentators had
speculated from analyzing CCP documents that 2016 would be the “first year of Xi
as the core leader.”
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The answer came at the closing of the Party’s Sixth Plenum on
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October 27: the communiqué issued after the plenary session officially recognized
Xi Jinping as the new core of the Party. In the communiqué there were two passages
that mentioned “Xi as the core.” One passage was: “Since the 18th National Congress
of the Communist Party of China, the Central Committee of the Communist Party
of China with Xi Jinping as the core, has provided important guarantees for opening
up new prospects for the Party and the country.” The other passage was, “All Party
members should closely unite around the Central Committee of the Communist
Party of China with Comrade Xi Jinping as the core, … [and] ensure that the Party
unites and leads the people to continuously open up new prospects for socialism with
Chinese characteristics.” From the perspective of the CCP history, the term “the core”
was coined by Deng Xiaoping. Deng not only referred Mao Zedong and himself as
the first and second generations of core leaders respectively, but he also gave this
title to his handpicked successor Jiang Zemin, naming the latter the core of the third
generation. However, Hu Jintao, the leader of the CCP’s fourth generation, never
obtained “core leader” status during his ten-year tenure. In other words, Xi Jinping’s
attainment of “core leader” status did not come from the bestowing of any Party
elder, but the result of his continuous consolidation of power since he took office in
2012. Of course, Xi becoming the Party’s core does not mean that the current system
of the CCP has completely been transformed into a personal autocracy, since we still
cannot yet determine whether all the power-sharing institutions under the collective
leadership model would be modified or abolished. For example, consider the rule
that has been regarded as very important for the succession of power in China known
as “seven up, eight down” (staying in post if one is 67 or younger, retiring if one is
68 or older). Although at present the rule has been characterized by the government
as “pure folklore,”

28

it remains to be seen whether or not this rule would be

abandoned in the selection of Politburo Standing Committee in 2017. Furthermore,
the establishment of National Supervisory Commission has undoubtedly further
strengthened the politics and institutional dynamics of anti-corruption, laying the
institutional groundwork for Xi to further consolidate power around himself through
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existing institutions. In any case, after Xi has succeeded in shattering the elite powersharing system he inherited from the eras of Jiang Zemin and Hu Jintao, the powersharing system within the Chinese Communist Party has continued to be under
attack during 2016, yet at the same time, more resources have been released for the
leadership to carry out authoritarian co-optation. Although there have been many new
social policies in 2016, these policies are actually authoritarian co-optation measures
in disguise. According to the definition of co-optation described earlier, in addition
to the transfer of resources, it is more important to construct the “authoritarian
channels” for the transfer of resources. As such, the new system set up in 2015 to
control the NGOs, which restricted their contact with overseas organizations, and
the two pieces of legislation passed in 2016—i.e., the “Law on the Administration
of Activities of Overseas NGOs in the Mainland of China” and the “Cybersecurity
Law”—are all preliminary steps in the construction of these channels.

4. Conclusion
Summarizing the analyses presented above, this chapter has examined the state
of political rights in China during 2016, while at the same time, it has offered
explanations for the changes therein based on the theory of authoritarian institutional
change. The basic logic behind the present chapter is that in 2015, Xi Jinping has
redefined the mode of interaction among China’s political elites, especially after
he consolidated power within the Party through the anti-corruption campaign and
the creation of new institutions (such as the National Security Commission, and the
Central Leading Group for Comprehensively Deepening Reforms). The previous
collective leadership model has quickly evolved into an individual leadership
model. In this framework’s language, the past power-sharing model has been serious
undermined, which gives Xi even more resources to deal with the deteriorating statesociety relations ever since China embarked on the road of reform and opening up.
However, it is difficult for this “societal turn” to escape the institutional logic of
authoritarian systems. That is to say, societal co-optation has continued to focus
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on maintaining regime survival as its highest principle. Although the regime can
allocate more resources to the society, the transfer of resources must occur along
the trajectory set by the regime. This is why we see Beijing tightening its control
over the NGOs, even hoping to establish party cells within these organizations.
From this angle, the developments we currently observe are just the initial stages of
a major transition. Once the Chinese government has successfully reorganized the
civil society, we will see many new social policies. After all, the overall goal is to
strengthen the regime legitimacy of the CCP when the economy enters a downturn.
From a dynamic standpoint, in 2015 Xi Jinping has essentially completed the
destruction and overhaul of existing power-sharing institutions among elites. As
such, the institutional reforms he initiated in 2016 have been very successful. On
a personal level, Xi also has attained the Party’s core status, which allows him to
further promote the policy objective of authoritarian co-optation.
(Translated by Alex Lin; Reviewed by the Author)
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Judicial Human Rights
Wen-chieh Wang*

Abstract
Judicial system reform is all about resolving issues: Does it place a high priority
on issues that impede judicial fairness? Does it begin with the issues that are the
most highly anticipated by the public? These are the criteria to gauge how effective
China’s judicial reform will be and how firmly judicial rights are safeguarded.
Honoring and enhancing people’s judicial rights require taking the next step of
putting China’s proclamation about judicial system reform into action. The mission
entails a well-paced engagement to rectify and dovetail a myriad of existing practical
tasks to fulfill human rights protection, judiciary independence and equal access to
justice, in order to have a system that fulfill the needs of the people. The criminal
judicial system in China still relies heavily on interrogation outcome and paper
works; litigation parties languishing in the court proceedings still await institutional
aid. Without proper reform, we are likely to see an endless stream of judicial rights
violations, with the only difference found in the name of the victims. In this year’s
report, we will focus on the institutional adjustment during the year and how it
impacts people’s judicial rights.
Keywords: judicial rights, human rights protection, judicial reform, judicial fairness,
and judicial independence

* Wen-chieh Wang is Professor in the College of Law at the National Chengchi University.
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1. Introduction
1.1 Evolution of Judicial Rights in China
Ever since China adopted a reformed policy to open up and engage with the West,
the most controversial and contentious issue has been the latter’s concerns over the
human rights status in China. Regardless of how human rights are viewed, there
have been domestic discourse about how to honor private rights, given the difference
between public rights and private rights during China’s economic development and
international, external engagement.
China has long considered the widely used 1982 edition of their constitution
merely a piece of archival document. Although Chapter 2 of the constitution lists
basic human rights of citizens, China lacks specific statutes to uphold said rights
and does not practice of citing the constitution in court rulings. As a result, there has
been little justice brought to people whose constitutional rights have been violated.
However, relevant statutes on human rights are constantly evolving – not unlike
other reform efforts in China – and have been introduced and expounded upon in
documents issued by the state or the Communist Party of China (CPC), such as the
report entitled “Human Rights In China,” the first ever official document on human
rights published by the Council of Information Office in November 1991, and “Hold
High the Great Banner of Deng Xiaoping Theory for All-Round Advancement of the
Cause of Building Socialism Enterprises with Chinese Characteristics into the 21st
Century,” the first party report with a mention in human rights, published by the 15th
National Congress of CPC (15th NCCPC) in November 1991.
The Fourth Constitutional Amendment of China in 2004 added to Article 33,
“The state respects and protects human rights.” This signifies the change as China’s
first constitutional * commitment to human rights, elevating the concept from a
political notion to a legal one and pledging to have the state, not just the party,
* Human rights status in China has been the target of western criticism. The State Council Information Office published white paper “Human Rights in China” in November 1991 is the first
declaration of its kind. Its effect includes breaking taboo against human rights as described by the
previously leftist-dominant ideology and acknowledging the long-term, historically significant
pledge to human rights for the Chinese citizens and government. The paper states “the right to
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oversee incorporation of international treaties signed* by China into domestic laws.
In March 2006, the Fourth Plenary Session of the 10th National People’s Congress
approved the Eleventh Five-Year Guideline that proposed to “value and protect
human rights to promote the comprehensive development of the human rights
enterprise.” This marks the first mention of the words “human rights” in China’s
national social and economic initiatives. Such manifestations – in the state’s official
paper, the State Council Gazette, and in the constitution – could be seen as diversion
from the country’s past laws, adapted and enriched from practices of human rights
standards.

1

However, the translation from print is into a genuine respect and concern

for humanity is yet to be seen. After all, the citizens’ understanding of civil rights has
become increasingly aligned with the society and individuals at large, specifically in
recognizing the interests of the overall society and respecting the individual’s choice
while simultaneously respecting their rights.
In recent years, several pieces of legislature have been passed to increase and
protect civil rights. In 2007, China promulgated the Real Right Law, colloquially
known as the Property Law, to ensure more extensive legal protection of property
subsistence is the most important of all human rights in China” as its fundamental theme [For full
text, see State Council Gazette, No. 39, page 1348]. Since then, human right has become a focus
of China’s international campaign and a theme for elaboration in the annual Report of the Premier
of the State Council. “Respecting and protecting human rights” were discussed at the 15th and 16th
CPC National Congress.
* Out of the nine core international human rights instruments of the United Nations, China has ratified six. They are (1)The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), (2) International Convention on the Elimination of All Forms of Racial Discrimination, (3) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (the torture convention), (4) the Convention on the Rights of the Child (including two
optional protocols – to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography, and to the Convention on the Rights of the Child on the involvement of children in armed conflict), (5) the International Covenant on Economic, Social and
Cultural Rights (ICESCR), and (6) International Convention on the Rights of Persons with Disabilities. However, China has signed but not yet ratified the International Covenant on Civil and
Political Rights (ICCPR) adopted by the United Nations in 1966. [Source: Zhang, Wei (2016). “UN
Human Rights Treaty Bodies: Whither Reform?” Tribune of Political Science and Law, No. 4:4653)
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rights. From 2009 to 2010 and from 2012 to 2015, the government launched two
consecutive National Human Rights Plans of Action. In order to advance electoral
rights, China amended relevant regulations at national and local levels so that
each elected official represented constituencies around the same size. Regarding
Criminal Codes, the Eighth Amendment encouraged judges to exercise prudence
when sentencing death penalties while Ninth Amendment reduced nine of the listed
capital crimes. China’s Criminal Procedure Law and several supporting judicial
interpretations have been modified to formulate a set of specific legal procedures to
uphold a defendant’s basic rights, including the right to a free and fair trial. China
also abolished its decade-long labor education system to ensure citizens’ personal
freedom.

1.2 Formulating a Judicial Rights Institution in China
Major legal reforms require political campaigning to take effect in China because the
concept of ownership, a right within many rights, and the underpinning of modern
laws are foreign notions to many developing and former socialist countries that have
a history of skepticism in entrusting citizens with rights to obtain lawful ownership.
Reforming archaic legal framework deeply rooted in socialism is a difficult task.

2

China’s judicial system reform began with the 1979 enactment of organizational
laws for the People’s Courts and the Supreme People’s Procuratorate to restore a
judicial system easily adaptable to the transition from a centrally planned economy
to a market system. A myriad of specific reform campaigns – such as judiciary
professionalism, judicial integrity, judicial independence, court compliance of
developmental rules, societal recognition of judicial authority – have been launched
since but have yet to achieve their targets.

3

The rapidly expanding market economy

has outpaced the antiquated and rigid judicial system rooted in an inability to
handle the exploding volume of disputes and protracted litigations, the difficulty in
enforcing court rulings, and the mistakes of civil servants. All structural issues have
contributed to removing the citizens’ judicial rights.
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The “Decision on major issues concerning comprehensively advancing rule of
law” (hereinafter the “Decision Paper”) adopted at the 4th Plenum of the 18th NCCPC
meeting pledges “to protect citizens’ bodily rights, property rights and basic political
rights against any violation, to ensure to uphold citizens’ rights in economic, cultural
and social aspects, and to legalize the protection of civil rights.” While the Decision
Paper also serves to demonstrate the leadership’s courage and commitment, it would
take structural reform to see tangible changes.

1.3 Indicators of Judicial Rights (In Article)
With its growing economic prowess increasingly impacting and intertwining with
the global society, China is inevitably setting legal frameworks to facilitate economic
evolution and enacting relevant laws to bring about a more encompassing rule of law.
On a domestic scale, citizens have become increasingly conscious about their own
rights. On a global scale, international pressure has drawn attention to China’s ability
to maintain an effective legal order and govern in accordance to constitutional laws.
The Decision Paper adopted in Beijing in October 2014 revolves around “the rule
of law”, and is a stepping stone for correcting the flaws of the current legal practices
and reforming the judicial system.
Among the myriad of reform efforts proposed by the Chinese authority, this
paper focuses on the institutional structural changes and judicial rights development
in the past 12 months from four perspectives – the pre-trial phase of investigation
and prosecution, the court trial phase, lawyers’ job security, and high profile cases
involving human rights advocates. This approach seeks to offer a comprehensive
and objective analysis of institutional judicial progress and China’s achievement in
upholding judicial rights.
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2. Status of Judicial Rights in China
2.1 Improvement during the Pre-trial Stage: Law Enforcement and Investigation
The 2012 amendment to the Criminal Procedure Law stipulates that no one can be
compelled to incriminate oneself. However, this does not waive the obligation to
tell the truth. Under the current framework, investigative interrogations are typically
conducted privately; therefore, there is no structural guarantee of the aforementioned
principle of preventing the accused from incriminating themselves.

4

Recent

disclosure of wrongful convictions* consistently shows the use of torture to extract
confession, the use of illegally acquired evidence in court, and gross negligence of
defense arguments, all of which exemplifies a blatant disregard for due process and/
or defendants’ rights.

5

The cases of Du Peiwu (Yunnan), She Xianglin (Hubei),

Zhao Zuohai (Henan), the Zhang’s uncle-nephew duo (Zhejiang), and Huugjilt (Inner
Mongolia) are only a few exposed examples of victims of miscarriages of justice,
all of which received either a life sentence or a death penalty – some with reprieve,
while others were already executed. All of them were subsequently found innocent
but were unable to receive justice for the state’s failure to protect their judicial rights.
In other cases, such as that of Nien Bin (Fujian), Zhao Qinqin (Gansu), and Xu Hui
(Guangdong), individuals were wrongly convicted due to lack of sufficient evidence.
These appalling mistakes committed during the proceedings and in the court rulings
severely damaged the citizens’ faith in the judicial system. Although each case
is irrelevant to the other cases, all originates from a single problem: a systemic
structural failure of China’s criminal justice institution.*

* “Miscarriage of justice” refers to a wrongfully arrested, convicted or executed defendant (exemplified by the case of Hugjiltu of Inner Mongolia). A “Bogus case” is a specific type of miscarriage
of justice that refers to a non-existent crime case where a defendant is arrested, convicted or even
executed on false ground (exemplified by the case of Zhao Zuohai from Hunnan). [Source: Legal
Daily (2015). “On Preventing Miscarriage of Justice, and Judicial Reform”. Legal Daily, May 6,
2012.]
* Article 6 of China’s Judges Law stipulates “the president, vice president of a court house, members of the trial review committee, division-chief judges, and division-deputy chief judges shall
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For too long, judges have relied so heavily on investigation outcome and paper
works that to rule on a case in court has become a mere formality.

6

A significant

portion of criminal charges constitutes the interrogation transcripts and investigation
reports at the pre-trial stage to affect the judge’s decision, rendering court trials
a nominal re-investigation outcomes only. As a result, it comes with no surprise
that the number of innocent verdicts in China’s judicial archive is so small that
it is almost negligible.

7

For example, Nien Bin, charged for alleged possession

of poison, and Huugjilt, charged for premeditated killing and hooliganism, were
eventually exonerated at the high court of their respective jurisdiction. Ironically,
these two cases were publicized as a small triumph in advancing China’s human
rights endeavor

8

to remind people of the numerous inmates awaiting the judicial

system’s salvation from wrongful convictions. China’s criminal justice system place
high value on the idea that every case must be solved for performance evaluation and
thus disregards the holistic consideration of societal factors surrounding the case.
The attempts to maintain disciplinary stability with performance evaluation therefore
misguides the investigative efforts away from uncovering truth to hastily producing a
culprit at the expense of the citizen’s judicial rights.

9

The Decision Paper on Comprehensively Advancing the Rule of Law and Some
Major Issues, approved at the 4th plenary session of the 18th NCCPC, promotes “a
court trial centered litigation system to ensure that factual evidence obtained during
investigation and pre-indictment stages could withstand the scrutiny of the law.”
The emphasis on court-trial-centered proceeding since 2016, rendered the pre-trial
docket (investigation outcome and pre-indictment information) only for decisions on
procedural matters like injunction or prosecution. The sentencing deliberation after
fulfill not only their duty in court trials, but also in functions compatible with job positions.” However, the presidents and division-chief judges often to organize, coordinate, supervise and monitor
the court’s operation, and have thus expanded their rights to include the privilege of reviewing and
approving the wording of court rulings, known as the “power to review and approve”. The step
from a “duty to supervise and monitor” to a “right to review and approve” without legal grounds
is tantamount to weakening or even depriving the adjudication power of the collegial bench.
[Source: Jiang, Bixin (2000). “On Strengthening the Function of the Collegial Bench.” Journal of
Law Application, No. 1:13-15.]
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conviction could only rely on evidence directly reviewed in the court. Therefore,
the pre-trial docket only has procedural purposes without legal implications in
determining culpability.

10

Promoting a court trial centered system has become a

stepping stone in reforming investigation and law enforcement processes. This has
long-term effects such as improving crime-solving capability, ensuring compliance
with the law, and upholding justice in order to reduce general public distrust.
An overhaul of litigation practices definitely could have negative impacts. A
court trial centered litigation system imposes a stringent requirement on people
conducting the investigation. Investigators have the responsibility to not only solve
the case, but also collect concrete sufficient evidence and question the legal matters
stipulated in the Criminal Procedure Law to ensure a fair trial. However, such change
will be difficult for investigators accustomed to dominating a criminal investigation.
Such reforms of changing the litigation system into a court-trial-centered practice
have long-term implications which require not only a shift in procedural focus, but
also extra protection of the rights of litigation parties to the extent of mandating the
reconstruction of amicable relationships between the parties. Court hearing centered
trials require a comprehensive and effective participation of defense lawyers in
the proceedings so that every accused will have legal representation, which will
substantially increase the demand for defense attorneys from the current 30%.

11

2.2 Court Trial
2.2.1 Judicial Independence
Legislation is beyond a set of written rules as it incorporates the procedures, systems,
and institutions necessary to implement said rules that would otherwise render the
legislation as pointless text. Therefore, tangible judicial reform in China requires
more than mere revisions to existing procedural laws; a thriving, independent court
system requires the absence of CPC party’s influence over judicial infrastructure.

12

Judicial independence is cited in Article 126 of the Chinese Constitution, which
states, “The people’s courts exercise judicial power independently, in accordance
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with provisions of the law, and is not subject to interference by any administrative
organ, public organization or individual.” However, internal operations at every level
of the judiciary hierarchy is subject to the “review and approval of the decision” by
a higher ranking official or even the court president. “Trial review committees” also
have the power to discuss and mete decisions on certain cases. As a result, the judges
are unable to exercise independent decisions – a fundamental difference between the
court system of China and that of other countries.

13

Since the proclamation of the Decision Paper at the 4th plenum of the 18th CPC
National Congress, China has taken measures for judicial reform. In order to remove
undue influence of local civil servants the government (1) designated provincial
courts to gradually take over the administration of personnel, budget and asset of
courts under its purview, (2) set up courts that transcend the current geographical
boundary of administrative districts, and (3) mandated several circuit courts for the
People’s Supreme Court. Besides delocalization reform, judicial accountability and
personnel quota hold the trial judge accountable for their ruling and the adjudicator
accountable for their decision, although the effects of these institutional changes
are yet to be seen.

14

Nevertheless, China’s current political principles and judicial

corruption have caused the public to doubt the feasibility of judicial independence
due to localization (catering to undue local influence) and bureaucratization (adhering
to rigid procedure for control) in court decision.

15

The creation of circuit courts

seek to resolve conflicts locally, offer litigants easy access to justice, and exclude
intervention by local protectionism. Most of new circuit courts is likely to be
remanded cases, cross-jurisdiction major administrative cases, or civil commercial
cases to ensure fair and speedy trial. In addition, this allows the Supreme Court
to focus on the core tasks of formulating judicial policies and interpretations,
promulgating pedagogic cases, hearing representative cases to apply uniform laws,
and supervising court trials around the nation. Devolving powers to local courts will
not compromise the time-honored trial levels of court, but will instead relieve the
pressure on Beijing as the city has been overwhelmed by Xinfang(petitioning the
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government) visitors.
The prevalence of judicial independence is a precursor for a society ruled by
law. However, the current Chinese political games and judicial corruption reinforces
a deeply entrenched and widespread doubt about judicial independence among the
general public. Although judicial independence theoretically ensures equal access
to justice, recent anti-corruption campaigns have underscored the lack of judicial
independence is at the cost of fairness, a unique feature in the Chinese governance.

16

Other glaring features of the Chinese judiciary include CPC control over the
operations of judicial agencies and various local government interference in court
administration. Both factors reinforce upon one another. The interwoven aspect of
the Chinese government is, in essence, a microcosm of China bureaucracy (red tapes
and vested interests).

17

Without the separation of institutions, official declarations

are mere words without action that fail to effectively solve systemic issues.

2.2.2 Fair Trial
China’s administration-dominated, hierarchical court system hinders a fair and
independent court decision. This problem is exacerbated by Article 180 of China’s
Criminal Proceeding Law, which assigns the responsibility of reviewing intricate,
complicated, and major cases to a high-ranking review committee.

18

Intra-judicial

influence is often through the administrative hierarchy, such as courthouse president
or division chief judges wielding non-judicial executive authority to “review and
approve” rulings or division meetings.* Extra-judicial interferences are often due to
the CPC’s legal affairs team giving “special attention” to a court case in the name
of coordinating between multiple law enforcement agencies, the CPC’s disciplinary

* China’s criminal justice system only recognizes substantial convictions, sentencing, and some
court procedures as the functions of court trial, excluding reviews of coercive measures during
investigation, and pre-trial [procedural] rights. Court trial lacks the power to counteract or restrain
coercive investigation measures, which not only impedes upon basic rights, but also extends beyond the judiciary into other government agencies. This issue prevents a trial-centered system.
(Source: Chen, Weidong (2016). “Trial-centered Model: Fundamentals of Criminal Justice Reform
in Contemporary China.” The Jurist, No. 4:1-15.)
©

2016 by Taiwan Foundation for Democracy

Judicial Human Rights 115

branch “advising” the court on how to handle a case, or higher-ranking CPC officials
directly involving in specific cases.

19

Unwarranted interventions have perpetuated a

court practice of ruling solely based on investigation reports without factoring in trial
evidence or court room examination evidence. As a result, the official who presides
over trial is rarely the one who makes the court ruling and vice versa, which negates
the purpose of oral exchange in court and the weight of evidence-based rulings.
While superior in coherence in governance ideology and policies, China is
inferior in separation between the political party and judiciary technicality. Social
development, especially in conflict resolution, requires concerted effort between the
party and the judiciary because of increasing interdependence. Even for a simple
litigation, the issue brought to court is often a social conflict the party is addressing,
which increases need for a coherent approach by the two, aforementioned interested
parties. The reality of China requires a unique approach that stresses the significance
and long-term implication of judicial independence.*

2.2.3 Judicial Transparency
It was the Chinese judiciary branch that took the initiative on internet disclosure
of ruling archives. Nevertheless, the increasing significance of the external
environment, characterized by the emergence of new technology in a media dominant
generation, was central in prompting disclosure beyond judicial case rulings. This
progress in the judiciary branch can be attributed to three factors: (1) the rights to
information, a bottom-up force demanded by an increasing number of people, (2)
societal changes caused by the suppressed country’s frustrated generation in constant

* Judicial reform campaigns have been directed by the government and indoctrinated as mainstream
ideology. Desire for “political correctness” prevents truthful expression of opinion in reform
discourse. Consequently, the idea of a “society under the rule of law” has remained a political
campaign without theoretical analysis or knowledge construction. All jurisprudence study on
socialistic rule of law generally functions on two distinctive levels in two separate discourse systems. Therefore, there lacks separation between campaigning and academic integrity. (Source: Gu,
Peidong (2012). “Constructing a Discourse System for the Rule of Law in Contemporary China.”
Chinese Journal of Law, No. 3:3-23.)
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search of a practical channel for emotional outlet and information dissemination,
and (3) technological advancements that increases efficiency in information spread
while decreasing censorship.

20

To guarantee judicial transparency, the right to

information, and proper checks-and-balances, the Supreme People’s Procuratorate
designated three open platforms for access to trial streaming, the contents of court
decisions, and enforcement of court orders. By the end of 2015, the Trial Proceeding
Information Disclosure website had a total of 878,500 visits, the 14.48 million court
rulings uploaded to the Court Decision website had a total of 410 million views,
and the 34.347 million documents on court order enforcement had a total of 36.85
million views. There were 3795 court trials that were live streamed in the year 2015,
with over a million live web streamers during the porn-sharing platform trial in
January 2016 alone. Launched in October 2014, the Supreme People’s Procuratorate
case information disclosure system had published 2.54 million pieces of procedural
information by 2015, over a million of which were case information and over
760,000 of which became effective legal documents.

21

The motive to evaluate the legal system likely coincides with the intent.

22

In the pursuit of a market economy, Chinese people have gradually taken cases
to court as a venue to uphold individual rights, exacerbating the urgency in how
litigants assert their rights. Cyber disclosure of rulings not only practically solves
the issue of access, but also increases the public knowledge of the scope of legality
through understanding specific legal issues, new regulations cited, and applicability.
As a result, the public gains legal insight on how to conduct businesses, project
realistic cost estimates, and anticipate behavior models. In order to rationally justify
establishment and practices to the general public, the judicial branch needs to seize
every opportunity, as shown through the amelioration of the issue through the novel
and timely creation of full public access to court-ruling archives. Therefore, it is
highly recommended that the Chinese leadership continue judicial reform. Rulings
archives currently available online already expose numerous flaws such as the lack
of completion or accuracy in text, clarity in case facts, plausibility in ruling, veracity
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in law citing, accuracy in ruling text in responding to original litigation intent, or
carefulness in format and typing.

23

Therefore, human rights watch groups should

extend concerns beyond individual cases to the holistic understanding of issues in the
institutional framework.
The frequently cited legal adage states, “Justice should be served, and served in a
clearly visible way.” However, visibility includes not only a fair court decision based
on rule of law, but also due processes for social justice. Subjugating the judiciary to
public scrutiny is the first step for allowing the public to not only see, but also feel
justice. Such is central to the court’s campaign for “sunshine justice,” demonstrating
the need for a transparent judiciary.

24

2.2.4 Reviewing the Need for Post-Arrest Detention
With an arrest rate of over 90%, totaling to over 800,000 arrest per year* with much
irregularity, the Chinese People’s Armed Police Force (PAP) has abused the right to
arrest [without justification] for simple questioning, out of mistaken incarceration,
without due cause, in spite of legitimate legal challenge, or detainment beyond legal
limit (not to be confused with the legal detention limit for investigation). In 2012,
the Criminal Procedural Law was amended to include a mechanism to review the
need for post-arrest detention by authorized prosecutors. In October of the same
year, newly revised (provisional) Rules Governing the Procuratorates in Criminal
Procedures set out more specific stipulation. However, judicial discretion (extending
beyond legal constraints) and legislative issues complicate carrying reviews since
there is only a singular method of initiation, the review scope is narrow, and
processes must be in writing. Review complications obfuscate original intent of
effectively questioning an arrest. New mechanisms must include transparency and
quantitative evaluation of need for continued detention, but current monitoring and
* Recently, annual arrests total to over 800,000 people. If reviews were conducted for each suspect
or defendant on all three stages (investigation, prosecution and court trial), there would be over
2.5 million procedures each year. The excessive need for review would not only deplete judicial
resources, but also misrepresent the purpose of review and cause concerns of placing rights over
the process itself.
© 2016 by Taiwan Foundation for Democracy

118 China Human Rights Report 2016

the sole option of post-event suggestions are too ill-defined to be effective. The issue
of red tapes (carried out of routine formality) requires resolution.

25

In early 2016, (provisional) Rules Governing Procuratorates’ Review of the
Need for Detention was published to outline applicant eligibility, review agencies,
set preliminary procedures, review formatting, publicize information, and structure
report flow, contents, and requirements for case closure. Such details define the
criteria for the need for continued detention, make demanding or suggesting a release
a possibility, and allows for a change of the compulsory measure [restraining a
suspect].
China’s pre-trial detention rate is over 70%. Since there lacks a “violation”
category (lowest in the four-tier system; lighter than a petty misdemeanor, a
misdemeanor, and a felony) of offense, a minor offense that is generally considered a
violation in other countries is always handled as an act of disturbing social order and
therefore results in a high pre-trial detention rate.

26

Public security or judicial agents

tend to disallow non-detention compulsory measures, such as bailouts, out of fear of
losing leverage to secure a charge if the suspect or defendant escapes or sabotages
the criminal proceedings. This mentality intensifies the need for a review mechanism
for each party, especially the victim, to question the agent’s rationale behind a
detention. Improving non-detention compulsory measures, such as allowing bailouts
without compromising prosecution potential, is an effective approach to minimizing
the risk of unnecessary detention. If detention is applicable, then the detainee would
be serving some of their future sentence if convicted. If the length of detention
exceeds the eventual sentenced term, the total penalty would violate the principle
of proportionality and thus infringe upon the right to habeas corpus. Therefore, the
security of criminal proceedings should be weighed against predicted conviction
sentence term when deliberating the applicability or change of detention measures.
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The pre-trial detention procedure can be refined in eight aspects. First, suspects
should be presumed innocent until proven guilty so that proper pre-arrest procedures
can be carried out to minimize the number of actual arrests. Second, in adopting
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foreign practices, the citizen’s right to habeas corpus should be protected through
court-authorized warrants and reviews to monitor arrest applicability. Third, a regular
review system, open to the public, should be in place to enforce review outcome
and conduct standardized, court-formalized review of need for arrests. Fourth, there
needs increased lawyer participation to present legal opinions, investigation reports,
or evidence to the prosecution. Fifth, a more detailed criteria for need-for-arrests
review should standardize evidence, sentencing guideline, measure for “a danger to
society.” Sixth, a recourse mechanism should be set in place. Seventh, an external
monitoring mechanism, possibly incorporating the People Supervisor System or
introducing social groups on contract basis should be in place. Finally, review
of juvenile delinquency cases could be conducted with the Social Investigation
System.

28

2.2.5 Preventing Miscarriage of Justice
Criminal justice is the primary indicator of a nation’s level of judicial progress
and human rights protection. For decades, China’s criminal justice has had a
linear division of labor with public security agencies, the prosecution, and the
court respectively responsible for the beginning, middle, and conclusion of a case.
However, segmentation underscores the investigation stage and reduces checksand-balances. The recent wrongful conviction cases of She Xianglin, Zhau Zuohai,
the Zhang’s duo, and Huugjilt all highlights a non-equitable litigation mechanism,
regardless of case complexity.

29

China’s linear division of the responsibilities of

criminal justice occurs sequentially between organizations with public securities
agencies, procuratorates, and courts respectively in charge of investigation,
prosecution, and trial sequentially. This litigation style is “investigation centered”
as the procuratorates and the court all rely on the investigational evidence collected
by the public security agencies. As a result, judges tend to have pre-conceived
decisions from investigation reports in trial preparation. Consequently, the court
hearing, with the witness’s testimony is read as part of the courtroom inquisition,
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becomes a trivialized formality that is a part of the review of the investigation report
and a confirmation of investigation conclusions. After “long-term conditioning,”
judges have developed an over-dependence on investigation reports and are therefore
unlikely to discover investigation flaws at court hearings, let alone to rectify wrongs.
As a result, many accused in cases “with murky facts and lack of evidence” are still
convicted. In 2012, the government issued a major revision to criminal procedure
law in order to rectify issues. Witness attendance rate has been low in China. In
Henan province, official numbers show that witness and expert attendance rate is
1% – far lower than the level required to verify facts and ensure fairness.
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Since

forced confessions is still an issue, the integration of legal oversight and constraints
into the current performance evaluation is necessary to eliminate any motive to
fabricate evidence. In addition, greater scrutiny of questionable evidence is needed to
exclude illegally obtained evidence. Capacity building will increase the role defense
lawyers in court, improve the defendants’ position, and create greater balance
between the prosecution and the accused. Other suggestions include: expanding the
scope of legal aid for crime cases, improving attendance rates of key witnesses and
experts, introducing a system of leniency on admission of guilt and acceptance of
punishment, piloting a program of summarizing procedures for minor offenses, and
separating simple and complicated cases to ensure thorough trials on difficult cases.
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The Supreme People’s Procuratorate publically advocated the need for “efficiency
in prosecutorial performance and preventing and rectifying wrongful conviction,”
vowing to be a diligently uncover truthful facts, maintaining procedural integrity and
legal applicability, and detecting, correcting, preventing, and seeking accountability
for wrongful convictions. In 2015, the procuratorate decided against issuing arrest
warrants for 131,675 cases due to lack of criminal evidence, dropped charges
against 25,778 cases due to insufficient evidence, and petitioned against 6,591
allegedly wrongful convictions. In November 2013, the Supreme People’s Court
(SPC) publically advocated for “opinions on constructing a sound work mechanism
to prevent wrongful convictions,” stipulating court declaration of innocence under
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insufficient evidence and ensuring no criminal sanction against innocent persons.
From 2012 to 2015, courts at all levels declared 3,369 defendants innocent,

32

an

insignificant value against the total of 1.023 million and 1.099 million first-instance
criminal cases in 2014 and 2015 respectively.

33

2.3 Job Security for Lawyers
Lawyers in a society ruled by law should principally enjoy a high level of
professional independence while being subject to high standards of self-discipline. A
bar association free from state control and entitled to practice law is well equipped to
uphold civil rights and provide checks against governmental abuse of power.
Legal defense and representation for the accused is a basic human right;
however, the low rate of representation in China has obstructed judicial fairness. It is
crucial to devise legal-aid mechanism with an on-duty-lawyer to provide timely legal
counseling to newly arrested suspects at the detention center in order to guarantee
such right. In addition, the scope of legal-aid defense service could be extended to
suspects either pleading innocence or charged with an offense punishable by a prison
term over three years or suspects.
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In June 2016, the CPC issued the “Opinions on Deepening the Lawyer System
Reform,” a full-scale deployment to increase the security lawyers through six
measures. First, lawyers’ right to perform legal representation during litigation:
including procedural rights is protected through information access and ability file
motions. These rights are granted by law to lawyers to increase job performance
through visitations, document reviews, evidence collection and ability to question,
cross examine, and debate in the court. Formulate protocols for lawyers to collect
evidence, regardless of litigation purposes, is essential to investigating and verifying
information with agencies for industrial and commercial affairs, public security,
customs, finance and real estates. Second, facilitating equal access for lawyers to
judicial proceedings at security checkpoints and courthouses as official prosecution
personnel is vital. Improvements in service facilities – such as visitation room,

© 2016 by Taiwan Foundation for Democracy

122 China Human Rights Report 2016

document review room, litigation service center, exclusive corridors – increases the
efficiency of lawyers’ work in cases, visitation, document review, court appearance,
and application of court order enforcement. Third, there needs a recourse mechanism
for lawyers whose practicing rights have been compromised. Judicial agencies can
increase monitoring to correct behavior prevents lawyers from performing litigation
rights and hold the relevant personnel accountable. If an insult, slander, revenge
threat or bodily injury against a lawyer is issued, the agencies should end such threat
in a timely and lawful manner. Fourth, the government can participate in handling
petitions from citizens, involve in mediation, and publicize information for purchase
of legal services through a government created catalog on individual legal aid,
which includes legal consultation for a party/state agency or people’s organization.
Fifth, perfecting lawyers’ finance, taxation, and social security arrangement can be
achieved through promoting compulsory liability insurance for law firms. Finally,
cracking down on non-lawyers impersonating lawyers with a criminal sanction can
improving the legal practitioner landscape.
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In January 2016, the SPC issued a list of “legal regulations governing lawyers’
right to practice law.” Unfortunately, there were incidents of infringing lawyers’
rights or limiting actual judicial practices. This underscores the lack of solvency
for the entrenched problems of difficulties in visitation, document review, and
investigation conduction. Unexpected obstacles include complications in previewing
evidence presented by the prosecution, cross examination in the court, and obtaining
expert opinions in court. The situation has gotten worsened to the point of needing
specially issued documents to consolidate lawyers’ right to practice law. Judicial
agencies are obligated to acknowledge lawyers’ rights to information, review
documents, review prosecution evidence, voice opinions, and personal safety. The
court should respect expert opinions to cultivate a better environment to practice
law.
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The “Regulations Governing Law Firms” was proposed in 2008, revised in
September 2016, and promulgated on November 1, 2016. Article 50 of the revised
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version demands that “law firms disallow lawyers from concocting public opinions
to attack or slander the judiciary or the judicial system under the pretense of forming
groups, making joint statement, issuing public letters, organizing Internet forums, or
supporting certain causes for case study.” However, with the exception of legal aid
cases, lawyers in China have become market-oriented to solicit business. Increased
government interference complicates constraint imposition. The Regulations do not
govern allegations, provided difficult to substantiate, against “intentionally providing
inaccurate or misleading statements for pompous publication of one’s or others’
cases.” Zhang Qianfan, professor at Beijing University College of Law, argues that
although The Law of the People’s Republic of China on Lawyers lists behaviors
categorized as violations, most violations occur during litigation. The credibility of
lawyers’ statements outside the court ultimately depends on how existing laws are
stipulated. Although lawyers are guaranteed freedom of speech by the constitution,
their freedom is only within limits of the law. In theory, the judicial administrative
agency and the law firm have no purpose in supervising lawyers’ words and behavior
beyond national laws as such institution does not even have the authority.

37

2.3.1 Annual Review of License to Practice Law
The Law of the People’s Republic of China on Lawyers stipulates* that law firms
have the responsibility to conduct an annual review on lawyers at every level;
however, the administrative branch of the judicial sector performs said task, which
invariably grants them the right to interfere with lawyers’ practice of law. The
judicial branch, therefore “clandestinely grants itself extra power” to penalize noncompliant law firms in the “Measures on the Annual Assessment and Examination
of Law Firms.” For example, a firm deemed disqualified may have their license
suspended or revoked; law firms refusing to take the annual review must “voluntarily
* Article 23 and 24 of China’s Law on Lawyers requires law firms to, respectively, conduct annual
reviews on law practice and evaluations of [in-house] lawyers and submit it to city or municipality
authorities. The 2010 “Measures on Annual Assessment and Evaluation of Law Firms” administered by local authorities is derivative of Articles 23 and 24 and supported by the All China Lawyers Association.
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cease operation”.
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From an institutional governance perspective, lawyers and firms should be
subject to annual reviews, not unlike any other corporation. However, such reviews
should be carried out by the industry and commerce administrative authorities, not
the judicial administration with self-ascribed authority. Review by a (quasi-)state
agency for any industry is a blatant disregard for professional dignity. Therefore,
annual reviews should be rely on the self-disciplined virtue of bar associations.
Since judicial reform is often initiated by and conducted in court, a weak driving
force exacerbated by an underdeveloped civil society, it has been far removed. While
existing bar associations focus on self-discipline, it lacks authority to provide checks
and balances to their official counterpart; therefore, private legal professionals are
far removed state’s reform endeavors,* resulting in court-guided reform efforts that
cause conflict between judicial power and the rights of legal professionals.

2.3.2 Lawyers’ Personal Safety
Numerous advocacy lawyers have been defending the rights of people at the bottom
of China’s barren legal landscape through a growing number of Shangfang groups
(Shangfang or Xinfang: petitioning to an authority higher than local officials
trying to address grievances).* Are the groups not driven out of desperation under
bureaucratic callousness or oppressive civil servants? Is the need for rights advocacy
* China’s judicial reform happens in a closed setting. The reform independence is at the cost of active participation from professional legal groups. Given that the existence of the judiciary is to
help resolve societal disputes, then judicial reform, if truly committed to serving citizens, should
incorporate maximum social agreement implementing reform schemes. Without justification, it
would lack permanent and successful implementation. (Source: Qi, Shujie and Jianyuan Wang
(2000). “Civil Justice Reform: From the Perspective of Comparative Law.” Peiking University
Law Journal, No. 6:646-675.)
* Although technically an ill-defined procedure for dispute resolution, Xinfang is significant in
China for resolution. Executive and judicial branches of the government, trade associations, and
consumer groups have often resorted to Xinfang to solve intricate issues and to explore, even formulate, new policies or regulations. Deeply rooted in Chinese society, Xinfang is practiced at the
expense of legal autonomy, as it allows alternative means of conflict resolution and systemically
strengthens legitimacy of administrative intervention in judicial activity. Although the Xinfang
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triggered by the state’s long-term ignorance of human rights? A direct effect of
China’s communist regime with an absence of political rights is the growth of
advocacy lawyers, emerging to authority and law so citizens might be able to enjoy
basic rights, self-actualize, and own property. Despite various pressure and risks,
these groups attempt to uphold the justice ensured in legal codes stand against the
state’s power.
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Since July of last year, over 300 lawyers, judicial professionals, law firm staffers
and activists have been arrested. Although most of them have been released, twelve
are still in detention, including Wang Yu who defended the “Five Feminists.” These
arrested lawyers often defend the most controversial cases, whose clients include
Fangmin [citizens petitioning authorities higher than local officials], Falungong
followers, or political dissidents. Labeled ‘major crime syndicates’

40

by public

security agencies, these lawyers are blamed by state news agencies for colluding
with activists to use social media to pressure district [first-instance] courts into
submission.

2.3.3 Summary
Recently, China’s criminal defense practices have evolved from substantive defense
to evidentiary arguments to lengthy procedural debates – a pattern of increasing
consistency with developed countries’ defense system. However, change in the
procedural defense have failed to make corresponding progress in actual court
proceedings as many cases with tortured confessions or with procedural violations
have not been dismissed. Therefore, despite China’s evolving legal field and
defense modes increasingly achieving international norms, the judicial institution
has little fundamental change. This phenomenon has inspired among lawyers a
relatively detached and evading attitude towards extraordinary political interference
or sudden political risks, especially due to a lack of true independence in the field.
system, more comprehensive and complicated than regular appeal system, may be able to serve
justice, the process itself defies the doctrine of “autonomy of law” and the intrinsic foundation of
“rule by law.” (Source: Liang, Zhiping (2004). “Rule by Law: Building Institutional Systems in a
Social Transformation Era.” In Xu, Chuanxi (ed.), Legal Development in China’s Social Transformation Era. Beijing: Law Press China.)
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In a developing country, are lawyers ready to passionately devote social issues, or
does society have the capacity to cope with such dictated systems [evidentiary and
procedural defenses]? It may end up as simply another form of unjust social systems.

2.4 High Profile Cases
2.4.1 The Causeway Bay Books Owner Disappearances
This was an internationally prominent case. On October 24, 2015, Lam Wing-kee,
owner of Causeway Bay Books, was detained at a customs point in Shenzhen on his
way to Dongguan, Guangdong. He was forced into a building in Ningbo, Zhejiang,
where officials demanded a strip search, forced Lam to sign a notification waiver
for his family, and denounce his legal right. Zhang Zhiping, a sales manager of
Mighty Current Media Company, publishing house that purchased Causeway Bay
Bookstore, was simultaneously arrested from his wife’s residence at Dongguan
by regular agents. Lu Bo, general manager of Mighty Current, and Gui Minhai, a
business partner, were also previously arrested in Shenzhen and Thailand on October
14 and 17, respectively. The location of the men were unknown. On December 30,
2015, Li Bo, shareholder of Mighty Current, disappeared after retrieving books
from a warehouse in Hong Kong. Around the paper publication, all of the men,
except Gui Minhai, had safely returned to Hong Kong and unwilling to divulge any
information.
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On January 6, 2016, Global Times, an international newspaper published by the
CCP’s People’s Daily, published an editorial stating, “Whether Li Bo’s appearance
at an agency inside China complies with Basic Law depends on how Li Bo was
brought in. If policemen went to Hong Kong to subdue him, tie him up, stuff him
into a police car then crossed the border checkpoint, then it is unacceptable. Yet
powerful state agencies worldwide generally have methods to circumvent the law to
compel submission from investigated persons to achieving purpose without violating
the legal system’s brightline.”

42

However, such behavior directly contradicts

emphasis of the International Convention for the Protection of All Persons from
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Enforced Disappearance (ICPPED) that ‘No one shall be subjected to enforced
disappearance.’*
One of the detainees, Lam Wing-Kee, was in detention for eight months.
Article 77 of China’s Criminal Procedure Law states that detention period granted
by court or public security organ to a criminal suspect or defendant for “residential
surveillance shall not exceed six months.” Prior to trial or charge, Lam was forced
to admit guilt on television. This was violation of Article 50 of the Criminal
Procedure Law, which states, “extorting confessions by torture, collecting evidence
through threat, enticement, deception or other unlawful means, and forced personal
incrimination are strictly prohibited.” Hong Kong’s Basic Law clearly outlines the
clear difference in jurisdiction between the Central Authority and the Hong Kong
Special Administrative Region. Therefore, the Chinese judiciary has to abide by
Hong Kong’s Basic Law as no agency can be “above the law”. The Causeway Bay
Books disappearance and their secretive return to Hong Kong may be a sign China’s
governance over Hong Kong government is increasing. However, the incident,
as a judicial issue, highlights the threat the lack of judicial independence poses to
freedom of the press in Hong Kong.

43

2.4.2 Death of Lei Yang
On May 7, 2016, Lei Yang was found dead away from home. Lei Yang was
from Hunan and had obtained a Master’s in environmental science from Renmin
University of China in 2009. After a raid on a foot massage shop, Beijing City
Changping precinct police claimed Lei suddenly became ill and died after being
taken into custody for “suspicion of buying sex”. The mysterious death stirred up
public outcry as people suspected police torture in attempts to extract confession.
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The public attention on WeChat, an instant-messaging service, prompted the
United Nations to write a post on respecting human rights whilst enforcing the law.
* “Enforced disappearance“ refers to depriving someone’s freedom – with arrest, detention, or
kidnapping conducted by an agent of the state, or by individuals or organizations authorized,
supported or condoned by the state – but refusing to acknowledge the fact or divulge the fate or
whereabouts of the missing person who is, as a result, unable to get protection of law.
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This post quoted from a book written by the UN Office of High Commissioner on
Human Rights, Human Rights and Law Enforcement: A Manual on Human Rights
Training for the Police, which discusses the balance between endorsing human
rights and effective law enforcement. The manual states that the mandate for police
is to maintain public order and the general welfare in a democratic society through
policies and practices that are lawful, humane, and disciplined, to protect human
rights and to defend fundamental freedoms. Police violation of human rights will
only complicate law enforcement, rendering an already difficult job impossible.
The official CPC newspaper, People’s Daily, commented, “Not only does justice
need to be served, but it must also be served in a visible manner.” Dynamic and
timely disclosure of information, private commission for conduct autopsy, Beijing’s
pledge to transparency, and the Beijing Procuratorate’s investigation initiation, all
demonstrate the law enforcement agencies’ commitment to elevating clarity and
solidifying rule of law. Hence, investigation initiation news has been welcomed as
people support the attitude of constant law abiding, transparency even in mistakes,
and avoiding compromise. Procedural justice embodies the fundamental difference
between the rule of man and the rule of law. Since pathological tests are still being
conducted and results are still pending, investigation will take time. In order to foster
ruled by law, authentication of evidence and reconstruction of facts will follow legal
procedures. “The Lei Yang case is steadily moving toward truth and justice along a
lawful trajectory and thus requires patience in actively monitoring progress. Do not
believe in hearsay. Do not act on blind faith. Make your concern over this case a
positive force for judicial fairness.”
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Although beautifully worded, if law enforcers

break the law, not only do they compromise human dignity and law, but they also
defy the purpose of law enforcement.
Renmin University alumni responded with the classes of 1977, 1978, 1984 and
1988 issuing a public letter to castigated police violence and the abuse of power
in China. This was the first ever collective articulation of middle-class frustration
about unprotected fundamental rights. The letter demanded an independent and open
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investigation into Lei Yang’s death,

46

depicted as “a random hunt for urban middle

class targets… Lei Yang’s death was more of a systemic tragedy than an accident. We
want a basic guarantee of personal safety, civil rights, and urban social order.”

2.4.3 Jia Jinglong’s Death Penalty
Jia Jinglong of Hebei province spent time and effort to build a wedding house,
which was forcibly demolished by He Jainhua, the village CPC head, who led his
demolition team without proper permit or legal enforcement authority. On February
19, 2015, Jia killed He with a nail gun. On November 24, 2015 the local appellate
court sentenced Jia to death for premeditated murder and depriving He’s of right to
life.
Jia, his family, and his defense lawyer appealed against the death sentence for
three reasons. First, the “demolition and relocation agreement” that He used, should
have been annulled on grounds of forcing a signature from Jia’s father under threat,
without free will. As a result, after the judiciary offered no aid, Jia acted out of lack
of recourse for the violent violation he had suffered. Second, Jia’s arrest should
be construed as voluntary as Jia wrote a letter to acknowledge actions prior to the
murder and informed his girlfriend of plans to turn himself in after the murder.
Finally, leniency should be afforded to displaced individuals who commit murder
due to eviction. On May 17, 2016, the provincial high [third-instance] court rejected
three appeals. The intermediate [second-instance] ruling sustained.
The SPC issued Jia Jinglong’s execution order on October 18, 2016, triggering
public anger and disapproval. On October 21, 2016, Si Weijiang led a team of
scholars and legal professionals to pen a petition against Jia Jinglong’s death penalty
in attempts to save Jia. The petition stated, “The SPC’s decision to remand Jia’s
capital case was inconsistent with the criteria and policy of China’s death penalty
laws. The SPC’s review of the appeal sufficiently failed to uphold the litigation
rights of the accused and his defense lawyer. The SPC failed to consider the property
laws of China’s rural areas, the impact of traditional customs, and the despicable
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politics at the grassroots level of rural administration, all of which led to oversight in
recognizing the fact of the case.”

47

Unfortunately, the petition was ignored and Jia

was executed in the morning of November 15, 2016.
This tragedy depicts merely one of the many issues of the land development
system. When renovating a community in a city, the government collects a large
share of land value appreciation and the benefit of development primarily goes to
the developer. Residents are left with a meager compensation for expropriation and a
residential unit at the relocation site. Village level CPC civil servants usually pocket
parts of the monetary compensation before residents receive it. Village officials
would therefore have substantial economic gains with their position in rent seeking.
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2.4.4 Nieh Shubin Exonerated
Nieh Shubin of Hubei province was sentenced to death and deprived of political
rights for premeditated killing and rape on April 25, 1995 and executed two days
later. On December 12, the SPC initiated an extra-judiciary review, assigning the
Shandong Provincial People’s Court [third instance] to revisit the case previously
closed by the Hebei Provincial High Court [second-instance]. On June 6, 2016, after
four delays, the SPC decided to re-open the case according to the Procedure for Trial
Supervision, and served the re-trial decision to Nieh’s mother at the Shandong high
court on June 8, 2016.The Shandong High Court concluded the following. First, the
lack of substantive evidence, namely time of crime, tool used for crime, and victim’s
death, prevents sufficient conclusion of Nieh’s guilt. Second, evidence used in the
1995 case lacked clarity and sufficiency to be used in trial. Therefore, a re-trial was
recommended after the review. The SPC concurred with the Shangdong High Court’s
conclusion and went carried out a re-trial according to Condition 2 in Article 242,
and Paragraph 2 of Article 243 of the Criminal Procedure Law.
On December 2, 2016, the SPC second circuit publicly announced retraction of
the previous ruling and found Nieh innocent, even though the previous conviction

49

of premeditated killing and rape was based on the consistency of Nieh’s confession
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with other evidence. First, the court was unable to specify evidence such as the
time of crime, the origin of the floral shirt (crime tool), or victim’s time and cause
of death. Second, there were flaws in the multiple documents: interrogation records
within five days after Nieh’s arrest, statements of major witnesses within 50 days
after the crime, and original attendance records. Third, the SPC suspects of the
authenticity and legality of Nieh’s confession, and the veracity and reliability of
the consistency of the guilt confession with other, filed evidence assigning blame.
Fourth, the insufficient evidence used was internally inconsistent, failed to meet the
criteria for sufficiency, and did not satisfy the ‘factual and material’ requirements to
convict.
Nieh’s exoneration was not the ultimate goal and the long-term implication lie in
how the judiciary will reflect upon Nieh’s case, what lesson it can learn to accomplish
principles of justice (upholding human rights, procedural justice, evidence based
decisions, innocence until proven guilty), and how to prevent miscarriage of justice
with a self-correcting mechanism for citizens to impartially experience equity. Justice
delayed is justice denied, and justice should always be served without delay.
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An SPC spokesperson discussed the idea of innocence until proven guilty,
“Nieh’s lawsuit was a typical example of a questionable case. The docket showed: (1)
Nieh had repeatedly confessed despite the multiple flaws in confession; (2) the filed
circumstantial evidence carried little evidentiary weight due to questionable evidence
sources; and (3) the chain of evidence was unreliable and incomplete even though the
confession matched evidence. The exoneration of such a case both conforms to the
spirit of innocence presumption and increases actualization of such presumption. We
should always strive to uncover truth when dealing with a dubious case. This 1990s
case had procedural flaws, irregularities, and even major inconsistencies. In order to
understand historical context, the court reviewed facts in a pragmatic and subjective
manner to focus on trivial details. We revisited major issues such as contravention of
lawful procedure, doubted the authenticity of filed evidence, and used unambiguous
wording in final court decision. We also outlined clear steps to eliminate the flaws
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in evidence. During the review and re-trial, the petitioner and attorney passionately
demanded explanation on the flaws in the old docket and highlighted evidence in
the file that may be favorable to Nieh. The collegial panel carefully analyzed the
docket materials, conducted a full investigation on the evidence, and confirmed
such evidential source. This [SPC] court also found investigators of the original
case unable to justify the evidential flaws and concluded that had defective evidence
existed, the court still could have ruled in favor of Nieh. While the issue of faulty
evidence is occurs, there has been debate on how to best uncover truth from evidence.
This re-trial embodies the respect of the defendant and the opinion of the defense
attorney. This is the court’s response to the mandates of adhering to evidence-based
decision, resolving all evidentiary ambiguities and regulating the judiciary’s handling
of cases.”
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However, this requires courage and obligatory self-enlightenment.

2.4.5 Jiang Tienyong’s Enforced Disappearance
On November 21, 2016, Changsha Railway security caught 46-year-old Jiang
Tienyong, a former lawyer at Beijing’s Gaobo Longhua Law Firm, who had been
disbarred in 2009 by Beijing’s city authority of justice. Investigation found multiple
instances of Jiang using other people’s identification to buy transport tickets and
stay in hotels. He reportedly was in illegal possession of state secrets and colluded
with overseas agencies, organizations, and persons to send state secrets abroad. On
December 1, Jiang’s family was notified that he was formally subject to criminal
compulsory procedure. An official notice state, “Jiang Tienyong has long received
overseas funding to work on and interfere with sensitive cases under the pretense
of ‘citizen advocate’ posting fabricated hearsays online to incite confrontations
between petitioners (or their family) and public agencies, and to intervene with
justice. His actions caused serious disruption to social order and negatively impacted
society. The case is under investigation by the public security authority.”
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Jiang went missing on November 21, 2016. Police did not admit to Jiang’s
family that he was held for investigation until December 23. This was merely one of
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numerous “enforced disappearances” cases of rights advocates in China. Communist
Youth League of China posted a Weibo [Chinese micro-blogging website] message
on December 21 titled “Beware of Color Revolution” to accuse Jiang of “maintaining
close ties with a cult group and sneaking into the train cabin to convert passangers.”
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Media reporting of Jiang under criminal compulsory procedure by security prompted
public criticism of Jiang’s behavior even before trial. This can be seen defamation
and disrespecting a suspect’s basic human rights. ‘Investigation secrecy’ and
‘innocence until proven guilty’ are two fundamental due processes that should not be
overridden due to speculation or arbitrary judgments based on subjective impression.
Enforced disappearance often begins with detention, regardless of legality The
United Nations Working Group on Enforced or Involuntary Disappearances (UN
OHCHR) issued a statement stating that regardless of length and the fate and location
of the missing person, every enforced disappearance is a crime. Family members of
missing persons are also considered victims as they are entitled to such knowledge.
Therefore, the state has a duty to protect them from harassment or revenge.

3. Overall Evaluation of China’s Judicial Human Rights Status
China’s overall thrust for judicial reform since early 2016 has revolved around the
directions set at the fourth plenary session of the 18 th CPC Central Committee.*
Judicial reform is essentially about resolving issues, solving the most glaring
problems that prevent justice and starting with the areas that people care about
most. Whether judicial reforms are effective and human rights are upheld hinges
on whether reform efforts bring about results in aforementioned areas. The ultimate
goal of judicial reform is to build an equitable and efficient system where all parties
perceive equity. The ultimate outcome of reform efforts must be tested by real cases.
* During the year of 2016, China’s judicial evolution has revolved around the reform guidelines set
out at the fourth plenary session of the 18th NCCPC. It has been recognized for achievements in
“respecting litigants”. However, in the context of fulfilling policy goals set by the current regime,
the law is a mechanism for the government to exercise its authority rather than a framework to
restrain the judiciary’s power. Therefore the commitment to enhancing judicial rights is not just a
pursuit from the inside to go outward.
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There have been debates throughout the year 2016, both in theory and practice,
about actual adjustment and facilitation of a trial-centered litigation system. The
primary focus has been on the [judges’] conviction and sentencing decisions made
on evidence verified in the court rather than on written text prepared during the
investigation and prosecutorial stages since these documents have a mere procedural
purpose that is insufficient for culpability determination. This is heading in the right
direction to aid litigation parties from suffering from a faulty court structure in need
of institutional salvation. Without proper reform, there will likely be an endless
parade of victims of judicial rights violation, with only a change in the name of the
victim.
The following are important measures of China’s effectiveness in pushing reform
endeavors into actions: whether announced reform projects are implemented in
ways where difference is perceived; whether courts are actively seeking to follow
the success of (and further improve) pilot programs; and whether complicated issues
are being debated to shape greater reform initiatives in order to garner public trust.
With increasing social complexity, and risk from human interaction, judicial selfcorrection and self-reflection mechanisms are critical. Nieh Shubin’s exoneration
2016 marked a milestone in China’s judicial progress.
The watch on China’s judicial human rights is temporary and lacks precision – a
close range observation. Many reform projects are either a continuation of existing
programs rather than new initiatives, or extension of reform propositions of the 4th
Plenum of the 18th CPC Central Committee. China announced in 2016 a number
of judicial interpretations and law revisions in attempts to actualize facilitation of
judicial rights protection. However, these were only corrections to past issues in
the regulatory framework. A more serious problem is found in the commitment to
implement reform and the judiciary culture lightly weighing litigants’ rights. A legal
framework only last if it satisfies the society’s needs and respects the parties in a
lawsuit.
Judicial reform serves as a litmus test of whether China can actualize rule of law
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while modernizing state governance. Judicial reform success is essentially rooted in
a fundamental respect of judicial rights, which would otherwise be nonexistent in the
antiquated system. Personal rights would be deprived due to absence of an effective
relief avenue to uphold and protect human rights. Therefore, the progress by which
China constructs a trial-centered system and implements judiciary independence
procedures will continue to be the yardstick to measure China’s judicial human rights
progress.
While China has advanced steadily on a developmental path towards market
economy, its legal framework is being formulated with a collective call from the
public to incorporate a higher level of judicial independence and equity, rather than
passively accepting unilateral government decisions. The state may play a major
role in pioneering judicial reform, but it ultimately lacks power. With economic
development, the public understanding of civil rights has become increasingly
aligned with the society and individuals at large, recognizing the interests of society
overall while respecting the individual’s choice and rights. Therefore, a more
sophisticated adjustment and reinforcement in the regulatory framework is necessary.
(Translated by Charlene Huang, Reviewed by the Author)
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Economic and Environmental Human Rights
Liou Chih-shian*

Abstract
This paper reviews and discusses the status of economic and environmental rights
in China during 2016 using news reports available online. It engages with a wide
variety of sources – from Western news outlets such as the New York Times and the
Financial Times; Taiwan-based Chinese-language sources such as the United Daily,
the China Times, and Apple Daily; as well as China-based mainstream media outlets
such as the People’s Daily Online, the Xinhua Net, and Beijing News (also known as
Xin Jing Bao) – to offset the limitations of conducting research on human rights in
China using only secondary sources. Facts were crosschecked with credible sources
so that conclusions may be as prudent as possible. This paper concludes that two
major phenomena deserve special attention in regards to economic and environmental
human rights in China during 2016: (1) state institutions having yet to fully uphold
labor rights, and (2) environmental governance efforts seeing weak outcomes.
Keywords: economic rights, environmental rights, China, labor rights, environmental
governance

1. The Uncertainty of Labor Rights
The issue of human rights has long been a source of conflict between China and
Western industrialized countries. Whenever Western countries criticize China about
its subpar human rights track record, China always counters with the argument
that the detractors are unilaterally imposing their Western human rights values on
* Liou Chih-shian is Associate Professor in the Graduate Institute of East Asian Studies at the National Chengchi University.

© 2016 by Taiwan Foundation for Democracy

142 China Human Rights Report 2016

the country while failing to consider China’s “unique developmental context”:
the impressive modernization seen in China this past century has improved the
quality of life for many people while resisting oppressive legacies of imperialism
and feudalism. China’s human rights performance should thus be judged within its
unique historical context: the advancement of citizens’ rights to survive and develop.
China’s foreign minister, Wang Yi, displayed this defensive attitude at a joint press
conference when Canadian journalist Amanda Connolly asked the Canadian foreign
minister Stéphane Dion about how to nudge China into a better direction regarding
human rights as the two countries began warming up to each other. Wang interjected:
I want to make a response to the questions that the journalist has just raised concerning
China. Your question was full of prejudice against China and an arrogance that comes from I
don’t know where. This is totally unacceptable to me. Do you understand China? Have you
been to China? Do you know that China has come from a poor and backward state and lifted
more than 600 million people out of poverty? Do you know that China is now the world’s
second biggest economy with $8,000 per capita? If you weren’t able to properly protect human rights, would China have achieved such great development? Do you know that China
has incorporated protecting human rights into its Constitution? I want to tell you that it’s
the Chinese people who most understand China’s human rights record – not you, but the
Chinese people themselves. You have no right to speak on this. The Chinese people have the
right to speak. So please don’t raise such irresponsible questions again. China welcomes all
well-meaning suggestions, but we reject all groundless accusations. 1

Wang’s argument triggered yet another wave of scrutiny on China’s human rights
violations by the Western world. Some even chided Wang’s behavior as “rude and
unacceptable”. Unsurprisingly, Western media jumped at the chance to mock Dion
for being speechless on the sideline of the crossfire between Wang and Connolly.
This was not an isolated incident. In recent years, such reactions have been
common at meetings between Chinese leaders and their Western counterparts. For
example, when Chinese leaders go abroad on state visits, they usually travel with an
impressive entourage of state-owned enterprise (SOE) executives and a full range
of purchase orders. Western politicians would eagerly receive Chinese visitors and
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conveniently forget their own prior criticism of China’s human rights track record. In
the eyes of Western public, this attitude is tantamount to kowtowing to the Chinese
government as many do not buy into the idea that “a full belly equals human rights”.
Even when China is held to its unique historical context instead of a Western
yardstick, however, prospects remain gloomy. With “human rights” limited to the
realm of “economic rights” under the notion of human rights as citizens’ rights to
development and survival, the economic stagnation of 2016 can hardly be said to
have satisfied them. Occurring after years of economic slowdown, the 2016 rebound
momentum remains weak with no rapid recovery in sight. According to the article
“Outlooks after the first-quarter – China’s economic status from an authoritative
figure” published in May 2016 in the People’s Daily, “in the next few years, the
impasse between low-demand and over-capacity is unlikely to see fundamental
change.” This delegitimizes the authority’s assertion that “lifting people out of
poverty equals safeguarding human rights.” The systemic disregard of workers’ legal
rights and massive layoff at SOEs illustrate this hypocrisy.

1.1 Workers Abide by the Law to No Avail
It is nothing new that China’s domestic migrant workers are often owed wages. At
one point, former premier Wen Jiabao stood up to seek unpaid wages on behalf of
migrant workers. Economic slowdown in 2016 has caused capital shortages that
delayed and suspended many engineering projects. According to 2016 data gathered
from the Internet, unpaid wages remain a serious problem despite the State Council’s
January 2016 proclamation “Full resolution of migrant workers back wages”, among
many other central government policies in recent years to secure payments of
wages

2

(Table 1). According to the Chinese government, it hopes to resolve these

arrears by the year 2020 so that “wage arrears to migrant workers will be effectively
deterred [and employers can] strive not to owe any money in principle.”

3

Migrant workers in China are categorized as low-income. This income is meant
to pay not only the migrant’s daily expenses working in the city but also the cost
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of living - including their children’s education - for their family back home in the
rural area. Therefore, when workers are not paid both the worker and their family
back home suffer, or even get trapped in a cycle of poverty. Furthermore, a migrant
worker’s social support network tends to be weak in the city where they work.
When a worker is owed back wages and has no help in regaining this money, the
worker not only sustains the financial loss of their rightful income but also the cost
of transportation, communication, and other expenses in attempts to rectify the
situation. Such predicaments often drive workers to resort to drastic measures, such
as petitioning to presumably impartial but faraway higher authorities, blocking traffic
in protest, and threatening to commit suicide by jumping from high places.
These drastic measures have often led to legal repercussions for migrants,
causing them additional hardship as they face charges for endangering public safety
or public order. For example, on August 29, 2015, over 100 workers long frustrated
with not being paid blocked the entrance to a tourist park to make their grievances
against a commercial developer in Langzhong City of Sichuan Province known.
Local police went over to advise them to observe the law when protesting. During the
negotiation, someone shouted, “Police beat up protesters!” More police arrived on
the scene. Eight leaders were arrested, charged, and convicted of “obstructing official
duties”. On March 16, 2016, the Langzhong District Court held an outdoor event
to publicly announce the court decision. The protest leaders were displayed on the
stage with both arms grabbed tightly by policemen on each side. The end of the court
ruling read “hopefully the general public will learn the lesson to adopt reasonable
and legal actions to uphold one’s own rights, rather than turning oneself from a
4

victim to a law-breaker with radical behavior” . This public show - the venue, the
way the defendants were presented, the wording of the court decision read aloud –
serves to intimidate and to make an example out of these protestors, demonstrating
the court’s blatant disregard of the human rights of the accused.
This caused a great deal of public criticism centering on the violations of the
defendants’ human rights and the court’s ostensible motive to deter the protesting
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workers and to protect delinquent developers. Although measures to uphold
defendants’ human rights have been incorporated in China’s criminal procedure law,
a review by Xinhua Net, China’s official news outlet, revealed that such “pseudo
public trials” to intimidate human rights advocates were common. From 2012 to
2015, Huarong County of Hunan Province had multiple public events to announce
the arrests and convictions. Additionally, open forums to shame and humiliate drug
offenders or suspects of crime occurred in Lufong City of Guangdong Province
on June 26, 2015, and in Anding County of Hainan Province on October 26 and
December 21, 2015.

5

One year after the Langzhong incident, over 1,000 people

attended a public trial of 11 telecom fraud suspects organized by the Fujian Province
Anxi District Court and staged at a local high school. Although the media quickly
pointed out that these types of shock-and-awe techniques would not effectively deter
fraud,

6

such blood-thirsty rituals are unlikely to go away soon.

Even after top Chinese authorities declared in 2014 that the government would
“rule by law”, * many government agencies continued to organize public trials
throughout the country. Though migrant workers seeking back-pays did not feature
prominently in such public trials, they have been shown to face a judicial system that
favors delinquent employers over migrant workers deprived of their rightful income.
This indicates that China has a long way to go in upholding workers’ economic
rights, which the government itself considers human rights.
These issues go even deeper in the Langzhong incident. Although government
officials and law enforcement have long claimed to “go by the law” or “follow the
law” to safeguard migrant workers’ right to compensation, cases reported in the
media indicate otherwise. The following is an example from the Southern Metropolis
Daily. Authorities from Langao County of Shaanxi Province formed a cross-agency
team to facilitate “cross-provincial coordination” in getting a coal mine located in
Qinglong County of Hebei Province to pay 15 million RMB owed to about 180
Langao migrant workers. These migrant workers had been detained several times
* The governance strategy of “rule by law” was formally proposed in China’s 15th National Congress of the Communist Party of China in 1997.
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for “criminal acts”. However, Qinglong County authorities continuously stalled
negotiations with no intention to resolve the issue.

7

Langao County authorities

could not get its Qinglong counterparts to come to the table for a negotiation
between officials, let alone powerless migrant workers protesting without any legal
or governmental clout.
Various news reports indicate that both workers themselves and their job brokers
have been widely unsuccessful in petitioning the government to order payment of
back wages. The Legal Daily covered a case wherein a job broker surnamed Zheng
appealed to Suning County authorities in vain for RMB 3 million in back wages for
his carpentry team. Zheng first approached the county’s labor security branch which
then referred him to the Development Zone Management Committee (DZMC). The
DZMC in turn advised him to go through the housing construction bureau, which
referred him back to the DZMC. In addition to government officials giving him the
run-around, Zheng was physically assaulted by thugs hired by the unscrupulous
money-holding enterprise.
To be fair, not all Chinese government agencies blatantly neglect workers’
rights. Multiple news articles report that the Sichuan Province Federation of Worker
Unions has signed letters of intent for labor collaboration and rights protection with
nine provinces and municipalities – Beijing, Tianjin, Shanghai, Chongqing, Jiangsu,
Zhejiang, Fujian, Shandong and Guangdong – to support Sichuan migrant workers
in job training, labor dispute resolution, and emergency aid.

8

Sichuan actually is

not the first provincial government to have such multi-lateral arrangement to protect
migrant workers from its province. As early as 2009, there were agreements among
union federations of nine provinces – Fujian, Jiangxi, Guangdong, Guangxi, Hainan,
Sichuan, Guizhou, Yunnan and Hunan – in the pan-Pearl River Delta region, home
to large numbers of migrant workers. These agreements laid down guidelines for
collaborating on rights advocacy, legal aid, syndicated press exposure, and using
cyber platforms to share job information.

9

However, it is important to note that it

is primarily Chinese-based media disseminating stories of local government treating
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workers’ rights as a high priority. Media sources from outside of China suggest that
the Chinese government generally is not very sympathetic to the plight of migrant
workers.
In addition to arrests of workers demanding back pay, foreign media sources
in 2016 reported many cases of labor rights advocates being taken into custody.
Well-known detainees include Zeng Feiyang, Meng Han and Zhu Xiaomei of
Panyu Dagongzu Service Center in Guangdong province, as well as He Xiaobo,
founder of Nanfeiyan Workers Service. They were arrested in early 2016 on the
charge of “disturbing social orders”.

10

Prior to that, they had been detained under

various pretenses such as “gathering a mob to disturb public social order” and
“embezzlement”.

11

The All-China Federation of Trade Unions (ACFTU), an official

government entity, has been criticized for its inability to truly represent workers’
interests and stand up for employees in labor disputes despite having existed for
many years. A number of grassroots labor groups were born to fill the void, which
have been much more proactive and agile than the ACFTU in electing delegates to
negotiate with management, and effectively using strikes and protests to convince
employers to improve working conditions. Through this, these groups have earned
the trust and support of many migrant workers in recent years. Zeng Feiyang, director
of the Dagongzu Service Center, has been hailed as a “star of labor movement”.
However, such labor groups are generally unable to obtain consistent funding from
the Chinese government. They are therefore more likely to receive operational
funding from abroad, a practice considered taboo to Chinese authorities suspicious of
any outside funding, including funding from Hong Kong.
When Zeng Feiyang was arrested at the end of 2015, the People’s Daily published
an unusually long article meant to “expose” this star of the labor movement. It
claimed Zeng was at one point suspected of adultery and that the Dagongzu Service
Center was an organization that had been annulled in 2007 by the authority on
industry and commerce. It has not been registered with any administrative agency
but has been prominent at the scene of labor disputes in Pearl River Delta region –
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engaged in background planning, organization, and worker maneuvering of strike
actions, causing sharper confrontation between the labor and the management,
woefully disturbing social order, brutally trampling on workers’ rights, vigorous selfpromotion in and out of China to expand the influence, blaming the government for
labor disputes…Starting 2002 this Center began to rake in large sums of moneys
from an overseas foundation under the pretense of initiating projects like visiting
workers injured in the line of duty, and capacity building for the staff. According
to the police, that overseas foundation sent the money to the account of a separate
foundation in Hong Kong, subsequently staff of the Hong Kong-based foundation
brought cash across the border into China. After 2009, Zeng set up a company in
Hong Kong to receive funding directly from that overseas foundation. Moreover,
the Dagongzu Service Center has received funding from many NGOs abroad, and
maintained close contact with foreign embassies in China. With the money, Zeng
launched a formal campaign to provide ‘free-of-charge rights advocacy’ in the Pearl
River Delta region.

12

In response to these accusations, Zeng’s mother filed a defamation civil suit at the
Guangzhou City Baiyun District Court against Xinhua News Agency, Xinhua Net,
reporter Zou Wei, public security authorities, and a detention facility in Guangzhou
City.
The first-instance decision of the case against Zeng et al was announced in
September 2016, and the defendants indicated their decision not to appeal the
ruling. Zeng and his associates barely got to see their lawyers during their pre-trial
detention. Meng Han, one of the labor rights advocates, was forced to dismiss Qin
Chenshou – his original attorney – under duress. A comparison between domestic and
foreign media reveal that the Chinese government is often caught between upholding
workers’ rights and maintaining social stability. Research shows that social stability
wins out over workers’ rights the majority of the time.
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1.2 Massive Layoffs at State-Owned Enterprises
Workers laid off from SOEs cannot be ignored when discussing Chinese workers’
survival rights. The dismal economic reality of 2016 forced Chinese leadership to
overhaul “zombie enterprises” and cut 1.8 million employees from the collective
SOE payrolls, 1.3 million of them from coal mining operations and the remaining
500,000 from steel-related entities. This wave of layoffs would be the most
significant cutback since the one made at the end of the 20th century to achieve the
policy objectives of “cutting overcapacity and excess inventory, de-leveraging,
reducing costs and shoring up weak growth areas”. The actual number of workers let
go [may have been well over the 1.8 million stated in the official announcement.
The term “zombie enterprise” was coined by Premier Li Keqiang when he
chaired an economic expert forum at the end of 2015:
There are indeed serious overcapacity [sic] in some sectors. We have to demonstrate a serious commitment in selecting a few areas for ‘real actions’, striving to spend great efforts to
renovate and upgrade old dynamics in a period over two years. For those ‘zombie enterprises
with absolute overcapacity’, we must ruthlessly drive down the knife. Certainly, we need to
find market approaches to phase out antiquated capacities; the government could only provide guidance, and offer support in proper placement of laid-off workers by upholding the
13
social safety net.

As to what constitutes a “zombie enterprise,” Feng Fei, deputy minister of the
Ministry of Industry and Information Technology (MIIT), offers this definition:
firms that have ceased or suspended production, lost money for years, had less assets
than liabilities, and/or primarily relied on government subsidies or bank loans to
keep business going. The People’s Net reposted an article from Securities Daily
stating that out of the 266 publicly listed “zombie enterprises” on the Shenzhen and
Shanghai Stock Exchanges, 197 of them – a hefty 74% – are engaged in traditional
manufacturing businesses like steel, color metal, coal and cement.

14

In 2013, China’s

bloated and inefficient SOEs had 37 million employees contributing about 40%
of national industrial output, and as high as 50% of the loan portfolio of domestic
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banks. Beijing leadership has made zombie firms a top priority to tackle for 2017.

15

In socialist China it will be worth watching what kind of institutional compensations
will be established to safeguard employee rights after zombie SOEs downsize. Wage
payment and pension arrangement will likely be key issues.
The first question that arises is whether zombie firms will pay workers back
wages before shutting down. For example, the tri-province northeastern region – the
area hit worst economically in recent years – used to be a hub of traditional industries
with extensive manufacturing facilities run by huge teams of workers. Dismal macroeconomic performance here has led to employers getting further and further behind
in wage payment. Shutting down SOEs, as current policies demand, will compound
the misery of workers who can barely get by as it is. The Shuangyashan incident
wherein workers took their grievances to the street in March 2016 is an apt example.
Tens of thousands SOE workers waving banners with messages like “Pay us
back, Communist Party!” “We want to live! We want to eat!” and “Lu Hao is a
liar!” shouted out their grievances as they protested in Shuangyashan City against
Heilongjiang governor Lu Hao. Lu said during the “lianghui” on March 6 that “so far
none of the 80,000 employees at the Longmei mine has been owed a single month’s
wage, or got his income reduced” when discussing reforming the Longmei Group
in Heilongjiang province at a high-profile top-brass national conference. This was
not true. The Longmei Group was a coal-mining conglomerate founded in April
2008 by Heilongjiang SOE management committee. They began with about 250,000
employees. As the price of coal kept sliding, the group saw a loss of 2.238 billion
RMB in 2013, and could not pay back its loans. The situation worsened with each
passing year. According to foreign press, this was not the first time that Shuangyashan
workers were not paid for months at a time, which is why Lu’s comments trigged a
particularly strong negative reaction.

16

The reality is steel businesses have not been

performing well in China; Longmei’s default on wage payment was not an isolated
case. News media reported that another SOE Tonggang Group located in Tonghua
City of Jilin Province, gave workers “vacations without pay” and often owed wages
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like the Longmei Group.

17

A second challenge regarding massive lay-offs is pension arrangement. The
government has not proposed specific plans other than stating 100 billion RMB has
been earmarked for pensions. In the late 1990s, over 20 million SOE workers were
laid off under the “grasping the large and letting go of the small” strategy. During this
period of significant downsizing, some retirees were forced to take a “seniority buyout” – a lump-sum tenure-based severance pay of several tens of thousands RMB
with each passing year, an amount hardly enough to sustain a decent life in the two
decades of escalating inflation that would follow. Others opted for early retirement
to receive a few hundred RMB per month for life, an amount still scarcely enough to
pay daily expenses. Though some laid-off SOE workers found other jobs, working
conditions and benefits were not ideal. Close attention should be paid to how China
will avoid falling into the same pitfalls in the current campaign to downsize SOEs.
The 100 billion RMB earmarked for the workers facing a lay-off is a mere pittance,
hardly enough to satisfy one’s survival rights.
It appears to be when China’s overall economy is in decline, downsizing
becomes an unavoidable measure to restore economic health. Consequently, millions
of SOE workers are bound to lose their jobs. However, proper policy planning prior
to the layoffs could greatly reduce the hardship laid-off workers will endure. Some
Chinese scholars have a very positive outlook, claiming this wave of layoffs is not a
“deluge” like the one in the 1990s for two main reasons. First, the number of workers
to be cut is nowhere near the 20 million that were laid off in the 1990s. Second, the
Chinese private sector is completely different today than it was two decades ago;
after 20 years of growth, it may have the capacity to absorb the workers laid off from
SOEs. However, this may just be wishful thinking. Expertise acquired at SOEs may
not be in demand in the private sector, not mentioning how laid-off workers tend to
be ones with low levels of expertise. Additionally, the low-ranking, low-expertise
laborers being cut are likely to be over prime working age, making them even less
employable. In short, their chances of finding new jobs are slim. Therefore, the
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pension arrangement and job placement policies for former-SOE workers need to be
well thought out and specific with built-in monitoring measures, lest the workers face
mistreatment from SOE management.

1.3 Summary
This year’s report on economic rights in China focuses on the working class’s
survival rights, which need further improvement considering the extensive wages
arrears and massive layoffs workers face. Worker’s rights advocacy groups have
been subject to government restriction; labor rights advocates have been arrested
to silence them. The leeway for labor movement maneuvering allowed in the past
no longer existed by 2016. Moreover, SOE workers do not have a non-government
union organization to devise and negotiate fair arrangements for a decent post-layoff
life. Chinese authorities need sound policies and precise execution going forward to
avoid repeating the mistakes committed during SOE downsizing in the late 1990s.

2. Environmental Governance Efforts Saw Weak Outcomes
China’s State Council, the top executive authority, published the Assessment Report
on the Implementation of the National Human Rights Action Plan of China (20122015) in June 2016. The report lists environmental rights as one objective in pursuing
“economic, social and cultural rights” stating:
China has amended the Law on Environmental Protection, with special provisions on information transparency and public participation to guarantee the public’s right to be informed,
participate and supervise and provisions for improving the public interest litigation system to
provide related social groups with the right to launch public interest litigations and strengthen the system of accountability.

Also, “heavy metal pollution has effectively been brought under control”; “the
capability for water pollution treatment has increased”; “China has improved
measures targeted towards controlling air pollution”; “new progress was achieved
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in ecological conservation” and authorities seek “to continually strengthen the
enforcement of environmental laws and accountability system”.

18

Based on this

report, China published the National Human Rights Action Plan (2016-2020) in
September 2016. For environmental rights, the report proclaimed the government’s
goal of:
Implementing the strictest possible system of environmental protection, forming an environmental-governance system involving the government, enterprises and the general public, and
endeavoring to address such pressing environmental problems as air, water and soil pollu19
tion, so as to strive for an overall improvement of the environment.

Even the institutional inclusion of environmental rights under human rights and the
implementation “the strictest possible system in history” of environmental protection
starting in 2015 however could not stop the smog. It came early in 2016 to spoil
the National Day holiday starting October 1. Air quality and visibility in northern
China (including Beijing) were so poor that a yellow alert (the lowest level in the
three-tiered warning system) was issued. One month later, six provinces and over
30 cities throughout northern and eastern China were again under a shroud of heavy
smog called humongous smog by Chinese netizens. Hundreds of flights at Beijing
Capital International Airport were forced to cancel. Are these truly the strictest
environmental laws in China at work?
To be fair, Chinese authorities have not sat idly by while the environment
worsens. On the contrary, the government has shown serious commitment through
the realignment of public agency functions, the promulgation of sophisticated laws
and policy, budget allocation*, and the development of treatment technologies. The
* Public data of Ministry of Environmental Protection shows 16 budgets categories: RMB 780
million for environmental monitoring. RMB 318.57 million for nuclear and radiation safety management. RMB 233.57 for environmental impact assessment. RMB 134.91 for ecological stewardship. RMB 120 million for capacity building and operation at the central government. RMB
107 million for environmental standards and risk analysis and management. RMB 88 million for
international cooperation, exchange and contract performance. RMB 86 million for environmental
audit enforcement and emergency measures. RMB 85 million for implementation of clean water
plan. RMB 81.34 million for National environmental planning, legislation and policy research.
RMB 64 million for public administration. RMB 56 million for integrated control of pollution
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following is a few specific examples: (1) in March 2016, under the Ministry of
Environmental Protection (MEP) two offices for pollutant emission caps and for
pollution prevention were disbanded to be realigned into three new departments
to manage air, water and soil environments; (2) in July 2016, resource tax reforms
began beefing up recycling businesses and promoting environmental protection,
and (3) official proposals for cities to build ventilation corridors in a bid to tackle
air-borne pollutants were also made. In addition, after Xi Jinping’s 2015 pledge in
his state visit to the United States to launch a nationwide emission reduction plan
in 2017, the two nations made a joint announcement at the United Nations Climate
Change Conference in Paris on April 22 (Earth Day) of 2016 to support global
efforts, and subsequently signed the Paris climate change agreement at the G20
summit held in September 3. By signing this agreement, China, the world’s largest
carbon emitter, promised to reduce its current reliance on fossil fuel as its main
economic driver.
Unfortunately, despite all the ways in China has “declared war” on pollution, all
kinds of pollution remain with no end in sight. According to 2016 media coverage
available online, major incidents occurred almost every month. This chapter will
look into challenges hindering China’s efforts to achieve environmental governance
from two perspectives: air pollution and water pollution.

2.1 Air Pollution
Beijing’s poor air quality has been making headlines for years. This problem is
not a recent phenomenon however – the pollution has been around for more than a
decade. Before Shougang Corp, China’s largest steel company, moved away in 2005,
residents had grown used to the hazy pollution it caused in the Beijing’s western
Shijingshan District. A scanned image of a front-page article in the Beijing Evening
News dated March 9, 1999, has been the subject of heated discussion online. It shows
prevention and treatment. RMB 37 million for talent cultivation of environmental campaign team.
RMB 23 million for capping major pollutants. RMB 20 million for prevention and treatment of
soil pollution. RMB 11 million for clean air action plan. For details see http://gcs.mep.gov.cn/
bmysgl/201604/P020160415555812023421.pdf. 2017/1/8
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dozens of Chinese characters clearly stating “soon the State Council will conduct
focused review of goals and strategies to manage air pollution in Beijing, in an effort
to keep air pollution from entering the new century absolutely.” The article quoted
then MEP head Xie Chenhua after he listened to suggestions from around China at a
high-profile national conference: “We resolutely would not allow a heavily polluted
capital to enter into the new century like that. I intend to report your suggestions
faithfully to the State Council within two hours.” He added, “soon the State Council
will have focused review of goals and strategy to manage air pollution in Beijing
getting all ministries and councils in the central government to work with Beijing to
improve pollution management.”

20

Seventeen years have passed. The embarrassing haze no longer just plagues
Beijing – it has spread to the entire nation. Smog used to appear only in winter when
coal was the main source of indoor heating in northern China. Today, haze hovers
over populated areas throughout China because rapid economic growth in recent
decades has led to widespread use of motor vehicles that emit exhaust fumes. Bouts
of haze or smog appear all year round, though less frequently when summer rain
washes away airborne pollutants. For a long time, state-owned petrol companies,
which are supposed to set petro fuel quality standards, were criticized as the main
source of air pollution. For instance, CNPC and CPDC – two state-run petrochemical
processors – used to get away with producing high-lead fuels despite MEP’s efforts
to promote unleaded gasoline. Not anymore.

21

Since new environmental regulations

were effected in 2015,
CNPC has invested a cumulative amount of RMB 35.6 billion to ratchet up fuel
quality by two notches from China III (similar to the Euro III standards) to China V.
This year it will invest an additional RMB 12.7 billion to upgrade gasoline and diesel
produced in all 26 refineries to the China V standard.

22

Meanwhile, smog has become a year-round nationwide occurrence requiring
high-ranking oversight. The Central Environmental Protection Inspection (CEPI)
Team was established in July 2015 in accordance with the “(tentative) environmental
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protection inspection program” approved at the 14th meeting of the Central Leading
Group for Comprehensively Deepening Reforms. This CEPI Team consists of
officials from the MEP and both general offices of the Communist Party of China
(CPC) Central Committee and the State Council, which imposes the party’s and the
state’s supreme power on provincial-level authorities to clean up their act regarding
environmental issues.
In January 2016, the CEPI Team descended upon Hebei Province, a place
notorious for its dire ecological status. Hotlines were set up for the public to lodge
complaints. CPC provincial chief secretary Zhao Kezhi and Governor Zhang
Qingwei were summoned for interviews. This was a pilot run and showcase for
environmental supervision, the first ever this high profile. Hebei Province, which
surrounds Beijing and Tianjin, is one of China’s main manufacturing hubs and has a
direct impact on the ecology of this essential region. At a mobilization meeting dated
on January 4, Zhao ordered his subordinates to “interview whoever is relevant, hold
accountable whoever should be responsible in areas with outstanding eco-problems
or worsening eco-governance, without mercy!” Specifically, “party and political
leaders who have taken errant or no action, been negligent, committed malfeasance,
or abused their power in environment protection issues were to be severely dealt with
according to laws and [party] disciplines.”

23

The CEPI Team’s efforts in Hebei fully

demonstrate the principle of “accountability for both the party and government; dual
responsibilities for each position”. In other words, local party cadres as well as civil
servants at all levels are responsible for environmental management and supervision;
a breach of his own duty by a party cadre or a civil servant, will entails taking on
respective political, disciplinary or legal liability…[and] a unit of the party/state
agency or a business entity, be it a leader or staff, must fulfill one’s own job duty plus
the relevant environmental management or supervisory work.

24

While in Hebei, the CEPI Team checked on the work of party cadres, as well
as that of officials at various administrative levels of the province. In academic
circles for Chinese studies, poor implementation of government policies are usually
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attributed to fragmented authoritarianism wherein various bureaucratic units cancel
out one another’s efforts because of mutual conflicts of interest. Environmental work
is no exception. The CEPI Team, to a certain extent, was set up to do horizontal
coordination to overcome the competing environmental interests among various
departments.
Another development in environmental protection was the newly revised Law
on Prevention and Control of Atmospheric Pollution effective January 1, 2016. The
previous version with seven chapters and 66 articles was promulgated in 2000. The
new edition contains eight chapters and 129 articles (almost double) and is more
consistent with the Environmental Protection Law (EPL). For example, the fine of
up to RMB 500,000 in the 2000 version was replaced with “a daily fine for each day
of violation,” a punishment more compatible with the EPL. There have been court
decisions handed down based on new rules. Dezhou City of Shandong Province
intermediate court for the first time imposed a fine of RMB 21.98 million on Dezhou
Jing Hua Group for injury caused by excess discharge of pollutants; the money was
charged to rectify the damage to the city’s air.

25

Meanwhile, some cities have developed local ordinances based on the new law.
Xining City of Qinghai Province’s Regulations for Prevention and Control of Air
Pollution took effect on March 1, 2016, and have worked marvelously. According to
the city’s Environmental Protection department,
In the first half of 2016, there were 139 days with fair air quality, or 76.4% of the
days in six months, seven more days than the same period last year. The PM10 level
remains stable, and the PM2.5 level dropped by 5.9%. During one quarter of the
year, our city ranked number one among the five northwestern provincial capitals in
terms of air quality.

26

Hebei Province also implemented its own local level clean air ordinance effective
in March 2016. Heavy smog still choked several cities however multiple times in
October and November 2016. This points to a sad reality: without an overhaul of
economic industrial structure, environmental protection policies alone – no matter
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how stringent – will not stop the ecosystem from further deterioration.
Besides these new measures, in February 2016 Beijing’s city planning authority,
in an effort to improve air quality in the city, proposed building “five 500-meterwide class-one ventilation corridors and a number of 80-meter-wide class-two
corridors” to “generate wind to blow out the smog.”

27

Such structures however serve

only to “guide away” smog instead of eliminating it. Suburban cities like Langfang,
Baoding, and even Daxing located south of the city will become receptacles for
Beijing’s smog. Ventilation corridors are meant to reduce the heat island effect,
but Beijing’s unconventional use will only “move” the smog masses to downwind
locations at the expense of residents there. At the end of September 2016, an outdoor
smog sucking tower was installed in Beijing by Daan Roosegaarde, a Dutch designer.
The seven-meter-high contraption boasted an ability to filter 30,000 cubic meters of
air per hour. Alas, it quickly broke down during the National Day holiday in early
October. Roosegaarde argued that though the tower did not work as expected, it
reminded people of the importance of clean air. Many experts interviewed concurred.
The tower produced little results, so rather than hoping a “smog free tower” will
deliver smog free air, one might as well use it to educate the public about pollution.

28

Beijing residents were even more impressed by trucks with water cannons that went
around the city, shooting mists of microscopic water droplets which captured (collide
with, absorb, and grab) pollution particles and formed tiny lumps of dust before
falling to the ground.

29

In short, China’s air pollution remains unsolved if not worse in 2016 despite
the slew of new policies, regulations, technologies and products that appeared. As
mentioned earlier, smog in the second half of 2016 arrived earlier than usual, raising
the question of whether the environmental rights proclaimed in the National Human
Rights Action Plan (2016-2020) are actually being pursued. In 2016, Chinese people
began taking to the streets to vent their frustrations about environmental pollution.
An official nationwide survey showed: 33.09% of respondents say they were satisfied
or very satisfied with the result of smog treatment outcome, higher than the 28.06%
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figure last year, but still lower than the 35.13% that said they were not satisfied or
very unsatisfied about the outcome. Another 31.78% of respondents said they had
a neutral feeling about it. This serves to show that, smog treatment has not yielded
clear effects; it will take some time for the efforts to reap discernible results.”

30

China may very well be at a critical juncture to seize a unique opportunity to
reduce air pollution by cutting excess capacity in steel and coal sectors. One source
of air pollution in northern China – including Beijing – is steel mills that burn coal
for fuel; the primary culprits are located in Hebei Province. If China were to weed
out high-polluting low-efficiency steel mills in their current campaign to cut excess
capacity, a new era of “green production” could begin. It will take tremendous effort
to strike the delicate balance between “residents’ environmental rights to clean air”
and “SOE laid-off workers’ survival rights to a decent life”.

2.2 Water Resource Pollution
Water resource pollution is another consequence of China’s extensive growth and
rapid industrialization. The Ministry of Water Resource (MOWR) Ground Water
Monthly Report in 2016 showed 80% of ground water has been contaminated,
and the tainted water is most concentrated in China’s densely-populated plains
regions (See Table 4).

31

Water pollution is not as noticeable as air pollution, and its

expansion is not discernable until much later; therefore, it is usually discovered long
after the fact. Because revealing illegal discharge of contaminated liquid is difficult,
the prevention and control of water quality in western industrialized countries
typically rely on joint efforts between the government and environmental NGOs.
Unfortunately, the authoritarian nature of the Chinese government makes it hard to
nurture long-term collaborative relationship with NGOs, making monitoring water
quality – and therefore the prevention or control of water pollution in China – lag
behind the rest of the world.
Realizing the benefits of working with NGOs on public affairs, the Chinese
government has gradually allowed NGOs to get involved in governance and
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the operation of non-political matters. For example, the Institute of Public and
Environmental Affairs (IPE) founder Ma Jun has urged the public to use Weibo
to monitor businesses that discharge gaseous waste into the air. (Sina Weibo is a
Chinese microblog website, akin to a hybrid of Twitter and Facebook). Shandong
provincial government has been enthusiastic about it, hoping to improve air quality in
the province through this monitoring program.

32

Jessica D. Teets, a political scientist,

calls such governance style in China “consultative authoritarianism”.

33

Teets study

shows that NGOs have played a supportive role to local authorities throughout China
in helping migrant workers with job placement and procuring other basic necessities,
and in improving environmental governance – matters at the core of this report.

34

In

terms of labor rights advocacy, however, NGOs working with migrant workers have
been severely restricted or oppressed by the government, with some advocates even
being detained. This raises the question of whether Chinese authorities will switch
their attitude regarding NGOs’ role in environmental governance.
Based on information gathered online, there has not been systematic government
oppression or control of NGOs working in environmental protection. The activities of
grassroots NGOs dedicated to environmental causes are limited. Financial constraints
due to heightened official scrutiny in the past year or so on groups “receiving
overseas funding” further limit their influences. Considering accepting overseas
funds was one of the charges leveled against Zeng Feiyang, a close eye should be
kept on whether this attitude from the government will spill into environmental
causes.
To manage water resources, local governments have adopted the “taking
someone in for an interview” technique used by central authorities. Shanxi Province,
where coal mining is the primary economic bloodline, has become infamous for
its “every creek gets depleted, no river is clean” reputation.
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The volume of water

resource affected, ruined, or drained away is 2.48 cubic meters for each metric ton
of coal excavated.” In March 2016 the province announced “Shanxi’s ten water
commandments” based on the central government counterpart. Officials of five
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cities – Datong, Luliang, Changzhi, Yizhou and Jinzhong – were “summoned” in
June 2016 in accordance with this new ordinance to account for deteriorating crosssectional water quality in 12 rivers since 2014. Around the same time these officials
were “interviewed”, water treatment companies in Shanxi were found to be routinely
discharging effluents exceeding allowable levels by a significant margin. Shanxi
environmental protection authority proclaimed its intent to penalize the company for
aggravated pollution, shut down the facility, and, if necessary, bring the unscrupulous
offenders to justice.

36

2.3 Summary
It has been two years since China promulgated the Environmental Protection
Law, reported to carry “unprecedented levels of strictness”. We have seen Chinese
authorities at all levels actively engaged in promoting new policies and measures.
Despite government efforts, the level of pollution mitigation appears limited, and
the environmental quality in some areas has actually deteriorated. It will take a longterm commitment to see the result of environmental governance. Environmental
protection is a thorny issue around the world. It may take China – still catching up
with industrialized countries on economic fronts – more time to overcome these
challenges.

3. Conclusion
As a signatory nation of two United Nations covenants, China seems to have adopted
economic and environmental policies and measures roughly consistent with the spirit
of the International Covenant of Economic Social and Cultural Rights (ICESCR) – at
least based on information collected for this chapter. However, the actual outcome of
implementation is still a long way off the target. As we look back on the evolution of
economic rights during 2016, there is still plenty room for improvement to safeguard
survival rights for both migrant workers being owed wages and SOE employees
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being laid off. Labor right groups advocating for migrant workers are constantly
under the government’s watchful eyes, and their members are frequently at risk of
being arrested. The ample tolerance granted in the past no longer existed in 2016.
Independent organizations free from government interference are needed to properly
manage the aftermath of massive layoff at SOEs. China’s leadership needs to devise
prudent policies followed by precision enforcement to avoid repeating the woeful
consequences of the 1990s SOE layoffs.
Similarly, China has ample room for improvement regarding environmental
rights. It has been two full years since China announced its allegedly most stringent
environmental regulations. Chinese authorities at all levels have launched a myriad
of polices and measures in the name of environmental protection. Positive results,
however have been very limited, with pollution even worsening in certain places.
Toward the end of 2016, dense smog hovered over several provinces for weeks
on end. Quite a number of local governments, such as Chengdu City, resorted
to excessive use of force to dispel or arrest people protesting air pollution. It is
definitely not a welcome sign to suppress people with legitimate environmental
concerns in the name of “maintaining stability”. Prolonged, dedicated endeavors
are needed to attain results in environmental governance, a daunting task for any
government around the world. For China, still catching up economically, this road
could be long and winding.
(Translated by Charlene Huang; Reviewed by the Author)
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Appendix
Table 1: Internet coverage of wages owed to migrant workers during 2016
January 2016
A. Qianjiang City Hubei Province: over 100 migrant workers blocked the entrance to the
City hall for RMB 10 million wages owed.
B. Tangshang City Hebei Province: over 100 migrant workers demanded back wages owed
for two years.
C. Handan City Hebei Province: 100 migrant workers received less than RMB one million
out of RMB 2.8 million owed.
D. Fushun City Liaoning Province: about 1000 migrant construction workers marched on
the street to the city hall for RMB 5 million owed by the developer for one year.
E. Jiaozuo City Wushe County Henan Province: Over 100 migrant workers were owed over
RMB 9 million.
F. Chongqing City Wushan County: over 20 people assembled at intersection of Gaotang
Street and Guangdong Zhong Road to block the traffic.
G. Zibuo City Shangdong Province: 400-500 migrant workers took it to the street.
H. Guangzhou City Fanyu District Guangdong Province: A total of over RMB 20 million
were owed to over 1000 migrant workers.
I. Tungxiang City Zheqiang Province: 150 workers marched to the county government
demanding back-pay; encountered 200 police forces; eight were arrested.
J. Xian City Baqiao District Shaanxi Province: nearly 100 migrant workers seeking backpay were quelled by police; many were injured and two were arrested.
February 2016
A. A. Xinshang City, Hueixian City Henan Province: Over 100 migrant workers block
No 229 Provincial Road -- each was owed from over RMB100,000 to several hundred
thousand RMB --protesting against the developers who have not paid for over two years.
B. Quanzhou City, Nanan City Fujian Province: migrant workers blocked the road to
demand back-pay.
C. Chuzhou City Anhui Province: Migrant workers blocked the traffic to demand back-pay.
D. Wuhan City Hubei Province: former workers of the Xinba Group blocked the road
demanding back pay.
E. Xuzho migrant workers in Jiangsu Province blocked the road for back-pay.
F. Sichuan City, Chengdu City: migrant workers blocked the road for back-pay.
G. Liangzhou City Sichuan Province: over 150 workers sought three-years’ back pay from
the developer.
H. Chongqing City Fengjie County: migrant workers blocked the beltway at Guanyin Bridge
for back-pay.
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March 2016
A. Langzhong County Sichuan Province: 8 migrant workers sentenced six to eight months of
prison terms for “obstructing official duties” while seeking back-pay.
B. Weinan City Shaanxi Province: about 1000 workers took it to the street; over ten of them
were injured by police.
April 2016
A. Jiangyong County Hunan Province: RMB 50 thousand were owed to migrant workers.
May 2016
B. Jiangxi Province: two dozen workers set up tables to transcribe communist party charter
in front of the courthouse to advocate workers’ rights.
June 2016
A. Sanya City Hainan Province: 126 workers were owed RMB 2.38 million.
B. Xiangzhou County Guangxi Province: 133 migrant workers were owed RMB 2.7 million.
C. Pingding Shanye County Henan Province: RMB 3.6 million was in arrears.
July 2016
A. Xinxiang City Henan Province: RMB 300 thousand was owed to migrant workers.
B. Wulai City Shandong Province: over 70 migrant workers were owed RMB two million.
C. Wuoyang County Anhui Province: 20 migrant workers were owed RMB 30 thousand.
Shaanxi Province: RMB 87,000 were owed to 36 migrant workers.

August 2016

September 2016
A. Erzhou County Hebei Province: RMB 600,000 was in arrears.
B. Luzhou City Longmatan District Sichuan Province: 29 migrant workers were owed RMB
110,000.
C. Chifeng City Keshiketeng Banner Inner Mongolia Autonomous Region: 13 migrant
workers were owed RMB 100,000.
D. Antu County Jilin Province: RMB 1.4 million was in arrears.
E. Xichang City Sichuan Province: 65 migrant workers were owed RMB 1.5 million.
F. Luzhou City Sichuan Province: over 100 workers were owed RMB 1.3 million.
October 2016
A. Nanchan City Jiangxi Province: 41 workers were owed RMB 800,000.
B. Qingchuan County Sichuan Province: 24 workers were owed RMB 700,000.
C. Kuandian Menchu Autonomous County Liaoning Province: migrant workers were owed
RMB 5 million.
D. Danzhou City Hainan Province: 30 workers were owed half a million RMB.
E. Wuzhou City Guangxi Province: over 30 workers threatened to jump from a high place to
death for back-pay worth a total of RMB 580,000.
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November 2016
A. Shengyang City Liaoning Province: 383 migrant workers were owed RMB 8.09 million.
B. Jinan City Shandong Province: over 50 migrant workers demanded back wages owed for
two years.
C. Yulin City Shaanxi Province: over 300 migrant workers were owed RMB three million.
December 2016
A. Sichuan Province: 49 migrant workers were owed RMB two million.
B. Hangzhou City Zhejiang Province: over 30 workers were owed RMB 270,000.
Source: Compiled by the author based on information from the Internet.
Table 2: Rallies organized by laid-off workers of state-owned enterprises
January 2016
A. Yangquan City Shanxi Province: Yangmei Group employees protested at a government
agency against being laid off.
B. Fushun City Liaoning Province: workers picketed and blocked traffic to protest against
being laid off by Chalco Fushun Aluminum Corp.
February 2016
Jining City Shandong Province: workers of Shantui Engineering Machinery rallied against
the company’s unilateral termination of employment agreements.
March 2016
A. Changchun City Jilin Province: over 100 workers of Northeast branch of Sinopec Group
protested job cuts holding banners demanding equal pay for equal work.
B. Zhuhai City Guangdong Province: workers at air-conditioner parts factory of Green
Electric Alliances, Inc. rallied against lay-offs holding banners.
April 2016
A. Shanghai City: Staff of Baogang Group had a sit-in against lay-offs.
B. Tangshan City, Hebei Province: about a thousand workers rallied against Guofeng Iron
and Steel for unfair lay-off compensations.
C. Kunming City Yunnan Province: workers blocked the entrance to Kunming Tool Co. Ltd
against lay-offs and company’s delinquency on social insurance payments.
May 2016
Beijing: National Grid employees rallied against lay-off of coworkers by the Bayannuur
branch in Mongolia.
June 2016
Dazhou City Sichuan Province: China Unicom workers held banner against company’s
unilateral termination of employment agreements.
July 2016
Xian City Shaanxi Province: 100 workers laid-off by the six branches of provincial forestry
bureau rallied to assert their rights to jobs, medical care and old-age security.
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August 2016
Beijing City: COFCO (China National Cereals, Oils and Foodstuffs Corp) workers held
banners against being laid-off.
September 2016
Jining City Shandong Province: Yanzhou Metals Coking Plant was to be shut down; workers
stormed the office for fear of job loss.
October 2016
A. Wuhan City Hubei Province: Wuhan Steel workers rallied to protest low-price buyout
(severance pay).
B. Fuxin City, Liaoning Province: workers at Qinghemen coal mine protested against
compulsory severance package.
November 2016
A. Zhangjiakou City Hebei Province: employees of China Construction Bank displayed
banners against severance packages offered.
B. Linfen City Shanxi Province: employees of Linfen Iron and Steel, a subsidiary of Taigang
Group, displayed banners to protest against skimpy severance pay.
December 2016
Yungzhou City Dao County/District Hunan Province: laid-off workers of the county-owned
ceramics factory and chemical engineering firm rallied outside the county government
protesting against double-standard treatment.
Source: Compiled by the author based on information from the Internet.
Table 3: 2016 public protests in China over environmental issues
April 2016
Yiyang City Hunan Province: about a thousand villagers from Sanxianhu township rallied
against a waste-to-energy plant project; they also demanded the release of six advocates/
leaders arrested early morning on that day.
June 2016
A. Qianjiang City, Hubei Province: government-proposed August agrichemical plant project
triggered tens of thousands to take to the street.
B. Xiantao City, Hubei Province: tens of thousands protested in the rain against construction
of an incinerator in the center of the city. A massive brawl broke out when thousands of
polices showed up; a dozen protesters were arrested.
C. Nanjing City, Jiangsu Province: about a thousand villagers at Jiannan community
demonstrated against pollution from a nearby garbage landfill. Police forces overwhelmed
the protesters of which scores were arrested.
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July 2016
Langzhong City, Sichuan Province: over a hundred residents from Jinguiba village protested
against the rancid smell, murky deluge, buzzing flies and mosquitoes, and tremendously high
cancer risks from the nearby landfill. Clashes with the police resulted in arrests.
August 2016
Lianyungang City, Jiangsu Province: Over ten thousand people took to the street against a
proposed nuclear waste treatment plant. Scuffles ensued between police and protesters.
October 2016
A. Xi’an City, Shaanxi Province: thousands of people demonstrated against government’s
plan to build incinerator at a populated area. On October 15, more than ten thousands
rallied on the street covering the entire Gaoling district against massive police
deployment.
B. Maoming City, Guangdong Province: over 100 villagers scuffled with police over
construction of a garbage transfer station. A dozen villagers were arrested. Some others
maintained serious injury and were hospitalized. The news was blocked from going out
by local government.
December 2016
A. Chengdu City Sichuan Province: Citizens wore surgical masks to a city-center plaza with
placards saying “I love Chengdu, please let me breathe” in the smog. Their sent photos to
the web in this silent vigil. Special polices were deployed to seal off the plaza perimeter
demanding the protesters to remove masks, and stop posting or forwarding messages
about smog.
B. Xi’an City, Shaanxi Province: surgical masks were put on a thousand stone lions at the
Xi’an Fine Arts College to make fun of the smog.
Source: Compiled by the author based on information from the Internet.
Table 4: Incidents of water resource pollution during 2016
April 2016
Tongliao City, Inner Mongolia: over 200 nomads protested long-term pollution of Huolinhe
aluminum factory that caused mass death in their cattle and sheep herds. Local government
dispatched over 300 riot police. Many protesters were beaten in the melee, and a dozen were
arrested.
May 2016
Duolun County, Xilin Gol League, Inner Mongolia: The rancid liquid in effluent pool of
Duolun Coal Chemical Engineering company and over-extraction of underground water
have caused severe damage to local ecology.
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June 2016
A. Hengshui City Hebei Province: 8000 tons of liquid waste was dumped into the river.
B. Shijiazhuang City Hebei Province: hundreds of chemical containers were found along the
waterway.
July 2016
A. Langzhong City Sichuan Province: large groups of villagers protested with banners “waste
treatment plant polluting water source” in front of the city hall demanding solution to
contaminated drinking water and environment. Massive police forces were mobilized.
Villagers were injured. Some protesters were taken to custody.
B. Xinji City Hebei Province:: truckloads of “cargo” was dumped into local waterway. The
air still stank one month later.
August 2016
A. Harbin City Heilongjiang Province: over 200 children had fever from virus infection due
to polluted water in swimming pool.
B. Pearl River Delta Guangdong Province : groundwater was found to contain arsenide 15
times higher than the World Health Organization (WHO) standard.
October 2016
A. Pingjiang County Hunan Province: 311 middle school students were hospitalized due to
contaminated drinking water.
B. Xi’an City Shaanxi Province: thousands of people took to the street demonstrating against
local government’s plan of a waste incinerator plant likely to contaminate water resource
in densely populated area.
C. Maoming City Guangdong Province: over 100 villagers clashed with police over the
construction of a garbage transfer station that threatens to contaminate water source. Over
10 villagers were arrested.
November 2016
A. Liangshan Yi Autonomous Prefecture Sichuan Province: the wonder of “Yin Yang River”
– distinctively half green half red -- where two rivers converge after flowing through
different water conditions.
B. Dachang Hui Autonomous County Hebei Province: a young girl died of leukemia; excess
magnesium in drinking water was suspected. The father is suing MEP.
December 2016
Zhengzhou City Henan Province: yellowish tap water at Lungzihu College Cluster.
Source: Compiled by the author based on information from the Internet.
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Social Rights in the Context of Chinese Socialism’s Transformation—
Exploring Education and Cultural Rights*

Wei Mei-chuan*

Abstract
The aim of this chapter is to explore social rights under the context of China’s
socialist transformation, relying on newspaper reports and opinion-editorials as data
sources and using textual analysis as the analytical method. The chapter primarily
focuses on the status of education and cultural rights, but will also include a
discussion of women’s rights and interests in China which, together with the issue of
gender equality, are among the most important aspects of social rights. In addition
to compiling all relevant news and commentaries regarding China’s education
and cultural rights and providing some observations about the protection and
implementation of those rights, the chapter notes that China became a member of the
United Nations Human Rights Council as far back as 1980. China has also signed
several international human rights conventions in the intervening years, although
its legislature reacted differently to the different conventions and adopted different
measures—in other words, some human rights conventions received the approval
of the National People’s Congress, while others did not. There are controversies
over the assessment of the human rights situation in China because while political
* This article was originally published as part of a symposium jointly held by the Taiwanese Political Science Association and the Taiwan Foundation for Democracy in 2016. I am grateful for
the comments and suggestions provided by Juei-chi Wang (Research Fellow at the Institute of
International Relations at National Chengchi University), and Ray Wang (Assistant professor at
the Graduate Institute of East Asian Studies at National Chengchi University). I would also like to
thank Professors Ai Wei, Shu-ling Huang, and Li-wen Tung for their comments during the symposium held at the Taiwan Foundation for Democracy.
* Wei Mei-chuan is Associate Professor of Graduate Institute of Development Studies and currently serves as the Director of International Master’s Programme in Asia-Pacific Studies at National
Chengchi University.
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and civil rights of the Chinese people are not guaranteed and the situation may have
gotten worse in the Xi Jinping era, China’s protection of social rights for its people—
particularly in the areas of poverty reduction and improvements in people’s standard
of living—has been hailed by international organizations such as the World Bank
as well as by some democratic countries. The chapter concludes with a summary
of China’s implementation of social rights and cultural rights in the context of the
socialist transformation, and attempts to explain its possible future trends.
Keywords: China, Social Rights, Education Rights, Cultural Rights, Development

1. Introduction: “The Yang Gailan Incident” and China’s Achievements in Poverty Reduction
In 2016, around the same time that the World Bank released its most recent data and
was publicly praising China for its major contributions to global poverty reduction
by cutting the number of its domestic poor population, the “Yang Gailan incident
(tragedy)” was occurring in the county of Kangle, Province of Gansu, sending shock
waves across all sectors of Chinese society. One article about the case titled “Ants
in the Prosperous Era” caused enormous discussion. The article questioned China’s
so-called “prosperous era” that was brought forth by its widely-praised economic
development; yet in this prosperous era, a part of the Chinese population was
nevertheless living impoverished lives similar to ants because of China’s extreme
socio-economic inequality.* According to media reports, Yang Gailan was a member
* The article in Radio France Internationale (RFI) Chinese edition extracted a few comments from
the web: Someone had asked: “People cannot imagine, in the context of Kangle County’s ‘accurate
poverty alleviation’ program, which promised to leave no village, no household, and no person
behind, an entire family was left behind nonetheless. This bare, bloody tragedy stung everyone’s
heart like a knife’s edge, and people are grilling the Kangle County government again and again
over its ‘targeted poverty reduction’ mechanism. How ‘targeted’ is the program really? In the end,
which people were helped?” Other netizens pointed to the corruption that existed at the grassroots
level: “Nowadays corruption is much more serious at the village, township, county, and city levels
than at higher levels. The rich in villages and townships, those with connections, relatives of village-level and township-level cadres, they are embezzling money intended for dibao. Those really
©
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of an 8-person household, with four generations all living under one roof. To make
ends meet the entire household relied on the income of Yang’s husband, who worked
on a pig farm. The family resided in a mud-brick house that was built 58 years ago,
and all the children lacked proper clothing. Under these difficult living conditions,
the family nevertheless had their dibao (welfare benefits from China’s rural minimum
living standard guarantee program) cancelled by the local government three years
prior. Faced with such extreme poverty, Yang Gailan hacked her four children to
death with an ax and then committed suicide. Her husband also killed himself shortly
afterwards.

1

This tragedy, a consequence of rural poverty, drew widespread attention

to the living conditions of the people living at the bottom of Chinese society. Related
commentary also indicated that the problem of polarization between the rich and
the poor was severe, and that many people at the bottom led poor and helpless lives,
creating many human tragedies. Some commentary decried the Chinese countryside
as a place where incredible absurdity, injustice, and incidents of corruption were
rampant, stressing the fact that the despair and plight that Yang Gailan faced was
not an isolated case and the Chinese government ought to be held responsible for
the tragedy. Some media outlets noted that China still had about 500 million people
living in poverty, and that the Yang Gailan incident once again exposed the lack
of planning and weaknesses of China’s dibao system and other poverty assistance
programs.
The occurrence of the “Yang Gailan incident” is undoubtedly an ironclad proof
of the lack of social rights protection in China. This is true for the 500 million

fallen on hard times, those households that returned to poverty because their labor force became
sick… they couldn’t even get a dime.” An Internet user who went by the name “Black and White”
said: “you may criticize, you may be deeply moved, or you may have tried to comprehend! The
tragedy of Yang Gailan’s family was definitely not simply because they were poor. Those who
have never lived in rural villages cannot understand the despair and suffocating effects of losing
hukou (household registration) benefits and being forgotten or shunned by village cadres! I have
become accustomed to making no more comments about the work of the government!” Andelie
(2016). “Whose Golden Age? Who Are the Ants? The Endless Shock of Yang Gailan’s Tragic
Case.” RFI Chinese Edition. 2016/9/17. http://trad.cn.rfi.fr/ 中國 /20160917- 誰的盛世 - 誰是螻
蟻 - 楊改蘭慘案震蕩不已
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Chinese people living in poverty, especially those residing in the impoverished
rural areas and those attempting to survive at the bottom level of China’s first- and
second-tier cities. Yet at the same time, according to the latest data released by the
World Bank in 2016, the world achieved the first goal of the United Nations (UN)
Millennium Development Goals (MDGs)—to halve the 1990 poverty rates by
2015—ahead of schedule in 2010, even though the total number of global population
living in extreme poverty was still very high. According to the newest estimates,
in 2013 the world’s poor population (defined as the population living on less than
$1.9 dollars a day) accounted for about 10.7 percent, down from 12.4 percent of the
previous year (2012), and far below the 35 percent in 1990. However, the progress
in global poverty reduction is unevenly across regions. Between 2012 and 2013,
extreme poverty reduction primarily occurred in the East Asia and the Pacific region
(especially China and Indonesia) and in South Asia (especially India).

2

Since the 1978 reforms, China’s economy has been transformed from a centrally
planned economy to a market-based economy and has experienced rapid economic
and social development. In terms of economic growth, China’s average annual GDP
growth rate is 10%. The World Bank has referred China as the major economy with
the fastest sustained growth in history, having lifted more than 800 million people
out of poverty in the process. Not only did China achieve one of the MDGs before
2015, particularly in the area of poverty reduction, it also made major contributions
to help achieve the Millennium Development Goals on a global scale. And China
did all this despite remaining a developing country, having yet to complete all of
its market reform objectives,

3

and being confronted with various challenges that

affect its national sustainable development, notably the social contradictions caused
by the severe inequality between the rich and the poor, as well as the impact of
industrialization on the sustainable development of the environment.
To avoid falling into a “middle income trap” in China’s development,* both the
* The middle income trap mainly refers to the situation in which after a country’s development has
reached the world’s middle income levels, due to the impact of various conditions, the country
faces a lack of growth momentum and fails to successfully graduate into the ranks of upper middle
income or high income country, and its economy enters into a stagnant state. Felipe, Jesus, Utsav
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Hu Jintao administration’s “Twelve Five-Year Plan” (2011-2015)—which had set the
construction of a “harmonious society” as one of its objectives—and the Xi Jinping
administration’s “Thirteenth Five-Year Plan”—which had “building a moderately
prosperous society by 2020” as a core objective—emphasize on taking action to
improve the serious societal imbalances, ensure the rights to education and the use
of nearby healthcare resources, and expand the coverage rate of social security, etc.
According to reporting from the Xinhua News, the Thirteenth Five-Year Plan has
indicated that “by 2020, all rural residents falling below China’s current poverty line
will be able to lift themselves out of poverty, all poor counties will be able to rid
themselves of poverty, and poverty alleviation will be achieved in all regions.”

4

The

plan means that 70 million people and 600 poor counties will have been lifted out of
poverty in the near future. For a China that faces a continuous widening gap between
the rich the poor, and between urban and rural areas, this will be a very difficult
task.

5

2. Chinese Perspectives on Human Rights
Based on the definition provided by the United Nations Universal Declarations
of Human Rights, the social and cultural rights recognized and guaranteed by the
International Covenant on Economic, Social and Cultural Rights (ICESCR)—one
of the two major human rights covenants—include the right to social security; the
right to family life; the right to an adequate standard of living for self and family
members; the right to the enjoyment of the highest attainable standard of physical
and mental health; the right to education; and the right to participation in cultural
life.* The other UN Conventions, such as the Convention on the Rights of the Child,
Kumar, and Reynold Galope (2014). “Middle Income Transition: Trap or Myth?” ADB Economics
Working Paper Series, No. 421:1-27. https://www.adb.org/sites/default/files/publication/149903/
ewp-421.pdf; Ma, Damien (2016). “Can China Avoid the Middle Income Trap?” Foreign Policy.
2016/3/12. http://foreignpolicy.com/2016/03/12/can-china-avoid-the-middle-income-trap-fiveyear-plan-economy-two-sessions/
* Economic rights mainly refer to the right to work or labour right that everyone has, including for
example, the rights of everyone to enjoy just and favorable conditions of work, the rights of ev© 2016 by Taiwan Foundation for Democracy
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the Convention on the Elimination of All forms of Discrimination against Women,
and the Convention on the Rights of Persons with Disabilities, set out the economic,
social, and cultural rights for specific groups. According to the definitions provided
by the UN, education rights refer to the right of everyone to receive an education,
and cultural rights refer to the right of everyone to participate in cultural life.
China has been a member of the United Nations Human Rights Council since
1981, and subsequently it has signed and ratified a majority of the international
covenants on human rights. In October 1997, China signed the UN ICESCR, which
its National People’s Congress ratified in March 2001, albeit with reservations. The
Chinese government has also issued human rights performance reports in 2003 and
2010 to explain the implementation status of economic, social, and cultural rights
in China. According to these reports, in the areas of social and cultural rights China
has sped up the renovation of its social security system with Chinese characteristics,
actively and steadily advanced medical and healthcare system reforms, accelerated
the development of education, and promoted the flourishing and development of
cultural businesses.*
Judging from both positive and negative evaluations of the human rights situation
in China, it is clear that, on the one hand, China is being harshly criticized because
the Chinese people’s political and civil rights are not adequately protected, especially
when the Chinese government take actions to suppress political dissidents. On the
other hand, China is highly praised for having improved its people’s economic and
social rights, which mainly comes from its achievements in poverty reduction since
initiating market economy reforms nearly four decades ago. For example, in March
2016, the United States Representative to the UN Human Rights Council read a joint
eryone to form trade unions and join the trade union of his or her own choosing for the promotion
and protection of his or her economic and social interests. “Right of everyone to enjoy adequate
standard of living for himself /herself and his/her family” include the rights to adequate food,
clothing and housing, and to the continuous improvement of living conditions.
* China Human Rights (2014). “China and the International Covenant on Economic, Social and
Cultural Rights.” China Human Rights. http://www.humanrights.cn/cn/zt/xwgzrd/2014/05/index.
htm. To put into effect economic rights, China has actively promoted employment, raised the incomes of urban and rural residents, and reformed the distribution system.
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statement issued by the government representatives from twelve countries, including
the United States, Japan, Australia, the United Kingdom, Germany, the Netherlands,
Sweden, Norway, Denmark, Finland, Ireland, and Iceland. The statement declared:
“We are deeply concerned about China’s relentless crackdown of civil society and its
ruthless means, which has grown from suppressing criticism and public opinion to
repressing rights activists and outspoken book sellers and lawyers. Moreover, these
actions have increasingly been carried out overseas.”

6

Compared to Western democratic nations’ severe criticisms of China’s
deteriorating political and civil rights, the World Bank instead places its focus on
the situation of economic and social rights in China, praising the country for its
achievements in poverty reduction as well as other contributions it made in reducing
the global poor population. The British Embassy in China issued a statement on 2015
Human Rights Day (December 10), affirming China’s human rights progress in social
and economic arenas. The statement noted that, “China’s achievements in social and
economic human rights deserve recognition. In 2014 alone, over 12 million Chinese
were lifted out of poverty, and the Chinese government has continued to make access
to healthcare, education, and other social services more universal.”

7

China’s perspectives on human rights stand in sharp contrast with Western
conceptions of human rights, which give more importance to individual rights.
Because of the influence of Confucian culture, China and ethnic Chinese-dominated
societies emphasize collective rights over individual rights, especially since an
individual’s basic existence and pursuit of a good life cannot be separated from
the collective. The phrase “when the nest is overturned, no eggs stay unbroken” is
a good example of how to explain the relationship between the individual and the
collective under traditional Chinese culture.

8

In the context of human rights, the

Chinese government’s rush to mention and stress its rights to national survival and
development whenever it responds to external criticisms of its human rights situation
is the best example for understanding collective rights. Also consider China’s
National Action Plan, which was drawn up in response to requests by the United
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Nations. In the Action Plan, the fact that China places the section on economic,
social, and cultural rights first, ahead of the section on civil and political rights, is
a clear indication that it prioritizes the protection of economic, social, and cultural
rights.* In addition, the so-called “Chinese perspective on human rights” also can be
observed from whether or not different international human rights conventions have
received the approval of the National People’s Congress. For example, China signed
the International Covenant on Economic, Social and Cultural Rights in 1997, which
the National People’s Congress ratified four years later with reservations. China
signed the International Covenant on Civil and Political Rights in 1998, but as of
today the National People’s Congress has yet to approve it.*
Thus the Chinese government has actively attempted to improve the protection
of economic and social rights for its people while it has continued to restrict the
people’s civil freedoms and rights to political participation. These actions clearly
demonstrate the views of China (and the Chinese government) toward human rights
and their protection. This chapter considers the issues of education and cultural
* To promote further protection of human rights in all countries, the 2nd World Conference on Human Rights in 1993 put forward the concept of “National Human Rights Action Plan,” and currently 37 countries have formulated such plans. China has released the “National Human Rights
Action Plan of China (2009-2010)” and “the National Human Rights Action Plan of China (20122015)” in 2009 and 2012 respectively. In September 2016 China announced the release of its third
action plan, the National Human Rights Action Plan of China (2016-2020). Zhuang, Gong (2016).
“China releases the third National Human Rights Action Plan, Its Precise Advances Are the Bright
Spots.” Hong Kong News (Hong Kong China News Agency). 2016/9/20. http://www.hkcna.hk/
content/2016/0929/501403.shtml. China’s National Human Rights Action Plan includes the following sections: the preamble; overall implementation; economic, social and cultural rights; civil
and political rights; rights of ethnic minorities, women, children, the elderly and persons with disabilities; human rights education; and the fulfillment of international human rights treaty obligations and international human rights exchange and cooperation. See State Council Information Office (2016). Assessment Report on the Implementation of the National Human Rights Action Plan
of China (2012-2015). State Council Information Office Website. 2016/6/14. http://www.scio.gov.
cn/zxbd/wz/Document/1480082/1480082.htm
* China signed the International Covenant on Civil and Political Rights on October 5, 1998, but has
not ratified the treaty. Human Rights Watch (2013). “China Should Ratify the Important International Human Rights Covenant.” Human Rights Watch. 2013/10/7. https://www.hrw.org/zh-hans/
news/2013/10/07/251531
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rights, bringing together related articles from both domestic and international news
media. It focuses on news reports and commentary that discuss the safeguarding
or abuses of education and cultural rights in China, seeking to determine from said
news reports and commentaries the education and cultural rights issues that received
the most concerns in China. It will also provide analysis and commentary from the
perspective of China’s socialist transformation.

3. Education Rights
Related reports and commentary on education rights center around the issues of
urban-rural differences in the availability of educational resources, restrictions
on education rights arising from the household registration system (hukou), and
educational resources for ethnic minorities. China’s rapid economic development
under the preexisting dual urban-rural structure has led to a wide gap in educational
resources between the urban and rural areas, and is also the primary reason why
the education rights of both left-behind children in rural villages and rural children
who follow their migrant worker parents to the cities are not fully protected. The
household registration system directly impacts the education rights of children living
with their rural migrant worker parents. Because cities/urban areas have developed
faster and enjoy more resources, the children of citizens who have registered
residency in cities receive more protection and face fewer problems. The following
is a summary of news and commentary related to the issues of “gap in educational
resources between rural and urban areas” and “restrictions of the household
registration system on education rights.”

3.1 Gap in Educational Resources between Urban and Rural Areas
Many Chinese people believe that as long as one works diligently one can certainly
get admitted to the university, but such aspirational argument has gradually lost
its persuasiveness. The China Well-being (Minsheng) Development Report 2015
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indicated that large urban-rural and gender gaps exist in education. In terms of the
urban-rural gap in education, the report noted that for the population born in the
1960s, educational inequity was at the lowest level; afterwards the level of inequity
in education has kept rising. For those born in the 1980s, educational inequity
reached its zenith. Additionally, over the past 30 years, factors that cannot be
changed through individual effort and hard work—such as one’s hukou or residency
status, parents’ level of education, Party membership, and the province in which
one is born—have increasingly played a greater role in people’s ability to obtain
educational resources. These trends underline the need for the Chinese government
to focus its public policies on reducing the negative impacts of disadvantageous
conditions on the development of human capital, and giving people equal access to
educational opportunities.

9

The gap in educational resources between urban and rural areas is an important
issue that greatly concerns the Chinese people’s right to education and its guarantee.
Children in the Chinese countryside continue to face difficulties in receiving an
education and the situation might have worsened, a problem often reported and
commented in news media. According to a report by the People’s Daily, on the eve
of 2016 Lunar New Year, a reporter from the said newspaper decided to visit and
interview several village households in western Hubei and southern Hunan, taking
advantage of the fact that the village’s migrant workers had returned home for
the holidays. The reporter discovered that rural children faced many obstacles in
going to school, primarily because many villages were undergoing the process of
urbanization. A stretched budget had reduced the provision of educational resources
to the villages, which resulted in rural children having more difficulties in attending
school. Because the schools in many villages were abandoned and left barren,
children must trek long distances to go to [another] school [that was open]. The
underlying reason for this problem stems from several local education department’s
assumptions that the strategy for China’s rural urbanization simply meant “transfer
to the urban areas.” Thus some county-level education departments began to cut

©

2016 by Taiwan Foundation for Democracy

Education and Cultural Rights 185

funding for village-level kindergartens and primary schools, and ordered them to
merge with urban schools. Urban secondary schools were centralized in county-level
cities, thus creating a wave of “closing village schools to merge with those in towns
and cities.” Some village-level educational facilities were abandoned or converted
into storage facilities, cattle pens, or chicken farms. Once there were no primary
schools in the village, parents therefore stopped pushing their children to study in
schools, resulting in many school-aged children not receiving proper schooling.

10

China’s Ministry of Education assessed more than 500 development lines for
balancing compulsory education; at the same time, it reevaluated organizations that
had passed supervision. According to the “Opinions of the State Council on Further
Promoting the Balanced Development of Compulsory Education”, the State Council
estimated that 95 percent of counties (cities, regions) would achieve basic allocation
of educational resources by 2020. In order to solve the serious problem of uneven
distribution of educational resources in urban and rural areas, over the past five
years, the Chinese government has gradually achieved some success in improving its
educational investment mechanisms, raising investments in education, and narrowing
the funding gap between urban and rural areas, especially in the realm of rural
education, including renovating primary and secondary schools as well as solving
compulsory education debts issues in rural areas. Also, a financial support system
to guarantee compulsory education in accordance with the law was established by
the State Council in conjunction with local governments at all levels, thus fully
incorporating compulsory education within the scope of public finance.

11

On February 5, 2016, China’s Ministry of Education published the “Ministry
of Education’s Key Tasks for 2016” on its official website, announcing its plans
to continue expanding the implementation of “collaboration program to assist the
recruitment of students from central and western regions” and other projects, pursue
shared development, and indeed guarantee the peoples’ right to education. At the
same time, the Ministry will further expand the coverage of quality educational
resources, particularly in expanding its support for teaching instruction reform
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in central and western provinces, implement the Action Plan to Accelerate the
Educational Development in Central and Western Regions (2016-2020), fully
implement a rejuvenation program of higher education in central and western
regions, and provide one-to-one assistance to higher education schools in western
regions. According to the “Key Tasks” above, China’s Ministry of Education will
comprehensively improve the conditions of disadvantaged schools of compulsory
education in poverty-ridden areas, improve the conditions of rural boarding schools,
ensure the success of small-scale schools in rural villages. At the same time, the
Ministry will accelerate the implementation of educational poverty alleviation
projects, with the expectation that children from poor families can receive fair
and quality education. In addition, “Key Tasks” also indicates that the Ministry
will further promote a method of admission for the children of migrant workers
who follow their parents to cities based on residence permits, thus facilitating
their admission to schools. It also stressed the need to guarantee equal access to
education for special groups, fully implement the special education enhancement
plan to solve the problem of making compulsory education for children with
disabilities universal, and continue to increase school entry opportunities for
disabled children and teenagers in the non-compulsory education stage.

12

At a State

Council’s Standing Committee meeting on April 27, Premier of the State Council
Li Keqiang instructed the acceleration of educational development in central and
western China to make up for these areas’ shortcoming, consolidate the basis of
development, and promote social equity. The meeting noted that the government
must accelerate the development of education in central and western China, take as
key tasks the problems of enhancing the supply of education in the poorest areas
and raising the level of education of the most difficult groups, improve the quality
of education, consolidate the basis of development, promote educational equality,
guarantee and improve people’s well-being, take important steps to comprehensively
achieve poverty alleviation, and finish building a moderately prosperous society
in all respects. The meeting also identified a number of measures that speed up the
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development of education in the central and western regions.*

3.2 Relaxing Residence Registration Restrictions for Rural Migrant Workers
Under the current household registration system in China, hukou is an important
factor that affects an individual’s access to educational resources. At a Standing
Committee meeting of the State Council in early 2016, Premier Li Keqiang
emphasized the further promotion of a new urbanization model that was peoplecentered. One such measure was relaxing the permanent residence registration
restrictions in cities for rural migrant workers. That meeting confirmed the relaxation
of permanent residence conditions for rural migrant workers, and also held further
discussions on rural land contracting rights of people from rural areas who hold
permanent urban residency, the rights to the land on which their rural housing is
built, their share in the proceeds from rural collective undertakings, and the voluntary
withdrawal mechanism of such rights in return for compensation in accordance with
the law. With the exception of a few megacities, there would be a complete lifting
* The meeting proposed several measures that accelerate the development of education in central
and western China, which include the following. First, promote a balanced development in compulsory education within the counties. Main measures include: rationally distribute educational
resources according to standard configurations of teaching facilities and teachers; improve the
boarding schools’ teaching, books, dining, heating, and other conditions, and accelerate the elimination of “common sleeping quarter” phenomenon; and basically solve the problem of large class
sizes in county’s urban and rural schools by 2018; continue to implement nutrition improvement
program; expand the number of ad hoc posts for rural teachers, and adop free education, tuition
compensation, and other methods to train teachers for rural schools. Second, vigorously develop
vocational education. Specific measures include: improve vocational school students’ funding
standards and gradually waive secondary vocational education’s tuition and miscellaneous fees
by class; improve vocational schools’ administrative capacity; promote a modern apprentice system, implement school-business alliance, strengthen practical training, enhance practical and onthe-job entrepreneurial capacity, and create conditions for the transfer of industries from Eastern
regions. Third, speed up efforts to make senior secondary school education more universal. Newly
construct, renovate, and expand a group of senior secondary schools; improve the conditions of
rural senior secondary schools; accelerate access to broadband services, lead the implementation of tuition and miscellaneous fee waivers in high schools for students from poor families, and
achieve a net senior secondary school gross enrollment rate of 90% in central and western regions
by 2020. Fourth, support the establishment of top-level universities and disciplines, expanding the
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of residence registration restrictions for college and university graduates, skilled
workers, and those who have returned from studying abroad. The State Council has
already promulgated provisional regulations on residence cards, but each locality
may develop specific detailed rules depending on the situation. This new and “more
valuable” type of residence card is different from the previous temporary residence
permit system, since the new card allows permanent urban residents without
urban residence registration to enjoy as soon as possible compulsory education,
employment, healthcare, legal assistance, and other basic public services in the cities
where they are resident.

13

Moreover, according to a report published by China’s official media, the
cumulative drop-out rate for the entire secondary education stage in the Chinese
countryside was as high as 63 percent. The accumulated drop-out rate for junior
secondary school students was between 17.6 and 31 percent, far exceeding the junior
secondary school drop-out rate of 2.6 percent (three-year observation) recently
released by the Chinese government. Other researchers have found that the dropout
rate of junior secondary school students in rural areas of China was as high as
56 percent; at the senior secondary school stage, over half (51.2% -53.5%) of all
students in poor rural areas did not attend senior secondary school (either regular
senior secondary schools or secondary vocational schools). In rural areas, less than
half of junior secondary school graduates will continue on to senior secondary
school, and even if those who had entered senior secondary schools, there was no
guarantee that they would graduate. The report noted that if future high-salaried

opportunities for students to receive high-quality higher education. In each of the 14 Provinces
where there are no universities directly affiliated with the Ministry of Education, focus support the
creation of a key university; continue to expand the enrollment rate of students from poor rural
areas at key universities. Fifth, ensure the success of pre-school education programs in rural areas,
and support the development of rural nurseries and kindergartens open to all children, particularly
that of private nurseries and kindergartens. Last, increase preferential policy efforts in minority
and ethnic areas, including strengthening ‘bilingual education in ethnic areas and enhancing students’ development capacity. Xinhua News Agency (2016). “Li Keqiang: Accelerate the Universal
Access to Senior Secondary School Education.” Xinhua News Agency. 2016/4/27. http://dailynews.sina.com/bg/chn/chnpolitics/xinhuanet/20160427/05557297615.html
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employment required a senior secondary school degree, less than 40 percent of rural
students would meet the requirement.
In an interview, retired Shandong University professor Sun Wenguang stated that
poverty and the lack of upward mobility opportunities were the primary causes for
the high drop-out rates in the Chinese countryside, with the most affected being the
vulnerable populations in remote and rural areas. The current household registration
regime has led a large number of rural youth who could not follow their migrant
parents to the cities to neglect their studies altogether; and even those who could
were not able to receive formal education in cities. Professor Sun added, “There are
primarily two situations in rural areas. The first is that finishing school will not have
any noticeable impact in the student’s life, as it is difficult for rural students to get
admitted to universities and receive higher education. The second situation is that
some people don’t even have the hope of further one’s education, so they would
prefer not to spend any more money on their children’s education. The reality is also
that rural migrant workers are often engaged in purely physical and repetitive labor,
so they don’t require too much culture. Furthermore, migrant workers normally
don’t have much time to educate their children. Since the parents have left to work
in the city, these children are left behind in the villages under the care of elderly
grandparents, who have no way of monitoring or guiding their education. Hence
these students drop out… Currently China has a very serious class divide; one is the
affluent class, and the other is the impoverished class, who are unwilling to allow
their children to pursue further studies.”
On the other hand, the issue of “hidden drop-outs” in China’s rural areas is
also a cause for concern. These students who are in the appropriate ages to receive
compulsory nine-year education frequently skip school; hence, although they
maintain their status as students, in reality they are not attending school but are
students only in a statistical sense. In recent years, a growing number of rural youth
are choosing to drop out of school and move to the cities to become migrant workers.
And China’s household registration system also prevents the rural youth who had
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accompanied their parents to the cities from receiving a superior urban education.
Regarding this point, Guo Chunping, a dissident who has studied the issue, has stated
in an interview that, “This is a common phenomenon in China. Government officials
have claimed that China is 50 percent urbanized, but the truth is that the percentage
is not quite that high. Based on official populations estimates of around 1.4 billion
people, currently there should be at least 800 million people with rural residencies.
Many people from rural areas have migrated to the cities to work, leaving the
children behind in the villages. Although new measures have been introduced—for
example, the residence card system, which allows the card owner’s children to attend
the local primary and secondary schools—in reality, only a small segment of the
population may benefit from these policies. This problem is closely related to the
household registration system that is implemented in China. In foreign countries
people are free to move and settle anywhere. The problem will only cease to exist
when China allows the freedom of movement and residence.” It has been reported
that there are 35 million children who follow their migrant parents to the cities,
which is less than half of the number of children who are left behind. Nevertheless,
they also encounter difficulties going to school in the cities, as they are only able to
attend schools especially designed for migrant workers’ children, not the city’s public
schools. The main reason lies in the fact that to enroll in the city’s public schools
one needs an urban residency. In fact, all social benefits and subsidies are tied to
one’s residency. This is the challenge that China’s 270 million migrant workers must
confront.

14

During a meeting of the Shanxi Provincial Education and Poverty Alleviation
Work held in August 2016, Shanxi Provincial Education Department DirectorGeneral Zhang Wendong announced that Shanxi will set as its core task to solve
the problems confronted by registered poor households, including those who have
been “driven into poverty due to schooling” and those who must “drop out of school
because of poverty.” The province shall put in place targeted poverty alleviation
measures that use education and skills to strengthen and enrich the lives of those
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living in poverty. According to the specific circumstances of each family living in
poverty, the province will assist them in receiving education from preschool all the
way to vocational and higher education, even providing skills training and other
educational courses required for employment. The province will focus its efforts on
eradicating the root causes of poverty for families living in poverty, assisting poor
households in lifting themselves completely out of poverty, ensuring the overall
development level of education in the poor counties (districts) is close to the average
level of Shanxi Province, and thus enhancing the capacity of education to serve as a
driver of economic and social development in the region.*
In a report by Xinhua News (Beijing) dated June 23, during the 16th meeting
of the Standing Committee of the 12th National Committee of the Chinese People’s
Political Consultative Conference (CPPCC), committee members expressed concerns
about the implementation of basic education in poor areas, that is, how to accurately
implement poverty alleviation programs through education. CPPCC Standing
Committee member Xu Yitian noted that according to surveys, in recent years,
compulsory education remained unevenly implemented in some parts of the Chinese
countryside. Some students discontinued their schooling because of family hardships,
others dropped out because the school was inaccessible or inconveniently located,
and the quality of education in several individual schools was not up to standard. He
suggested that the government should increase financial subsidies at all levels, make
proper use of compulsory education funds, set up subsidy measures for students
in financial difficulties, guide the investment of poverty alleviation resources,
and provide “delivery order” educational assistance for families under especially
difficult circumstances. Hu Wei, on the other hand, stressed the need to strengthen
the construction of balanced development standards in rural schools, and also the
* “The Province of Shanxi is a key province for evaluating development-based poverty reduction
efforts in China. Of the 119 counties in the province, there are 58 impoverished counties (including 36 impoverished counties at the national level). In these 58 counties, there are a total of 4,285
compulsory education schools and teaching stations, accounting for 42.3 percent of the total
compulsory education schools in the province.” Li, Na (2016). “Shanxi’s Poor Population Will
Receive 15 Years of Universal Education by 2020.” China News. 2016/8/8. http://dailynews.sina.
com/bg/chn/chnpolitics/chinanews/20160808/06357459285.html
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need to establish a paired assistance mechanism between urban and rural schools,
thus achieving the twin objectives of exchanging educational elements and sharing
educational resources between urban and rural areas through the use of information
technologies and the Internet.

15

At its 24 th meeting held on May 20, 2016, the Central Leading Group for
Comprehensively Deepening Reforms examined and adopted “Some Opinions on the
Overall Development of Integrated Urban and Rural Compulsory Education Reform
within the County,” which the State Council officially promulgated on July 11. Vice
Minister of Education Liu Limin stated that China has already entered the decisive
stages of successfully building a moderately prosperous society in all respects,
and is in the critical period for deepening its new urbanization efforts. As such,
comprehensive upgrading compulsory education schools and the quality of education
is ever more important. At the same time, household registration system reforms,
adjustments in family planning policy (the “two-child” policy), and population and
student migration all present significant challenges to the planning and deployment
of compulsory education schools in urban and rural areas, as well as the supply and
demand of educational degrees in urban schools. Liu noted that, in many places, the
contradictions brought forth by the dual urban-rural structural divide in society were
fairly evident. Quality educational resources in villages were scarce, and the quality
of education still required major improvements. Educational resource allocation in
cities and towns had not been in line with the new developments in urbanization.
The issue of large class sizes remained. Of course, these urban and rural education
problems are not isolated; rather, they are interdependent, mutually influencing, and
mutually constraining. To find a comprehensive solution, both urban and rural areas
must coordinate their efforts.

16

The aforementioned “Some Opinions” also has demanded a reform of the
mechanism that safeguards the compensation for teachers in rural areas. It urges
the adoption of a system that follows the principle of higher subsidies for teachers
in more remote and difficult areas, so that the actual salary income level of rural
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teachers is not lower than that of urban teachers of the same rank. Additionally,
compulsory education is the most important task of education, a public interest
undertaking that the state must guarantee, a basic public service that the state must
prioritize, and a fundamental means in the fight against poverty.

17

With regards to the education rights of people with disabilities, Zhang Haidi,
the Vice President of Disabled Persons’ Work Committee of the State Council
and Chairwoman of China Disabled Persons’ Federation (CDPF), stated at a press
conference of the State Council Information Office that at present there are more
than 4 million disabled people in the national registry of people living in poverty.
Moreover, according to a survey, 390,000 disabled persons in rural areas lived in
homes without any security, and issues related to the compulsory education for
140,000 school-age children with disabilities had not been properly resolved. Zhang
noted that disability often causes poverty, and creates a host of other problems in
the process. He said, “[Because] a person’s disability will drag down a family. Take
a disabled child, for instance. His or her education will be beset with setbacks,
affecting his or her future participation in society. Even their marriages will be
affected by their disability.” Zhang added that for disabled individuals to have
moderately prosperous lives, the first thing to do is to help them lift themselves out
of poverty. It’s only when the disabled population are living moderately prosperous
lives that we can achieve our goal of building a moderately prosperous society in
all respects. People with disabilities cannot be left out in the path toward prosperity.
If the entire country has become moderately prosperous except for the 85 million
disabled people, then it is not a true moderately prosperous society in all respects.
In response to these problems, the Chinese government has already made the
appropriate arrangements and policy protections in its “Decision of the CCP Central
Committee and the State Council on Winning the Tough Battle against Poverty” and
the “13th Five-Year Plan Outline for Speeding up the Progress of the Life of Persons
with Disabilities toward the Moderately Prosperous Society.” Relevant government
departments have also developed specific actions plans and implementation
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programs. Zhang believed that it is important to take action now. Although each
struggling family has its own difficulties, and good policies still require those
working with the disabled to establish good relationships with each disabled family,
but that is also the important reason why the different levels of China Disabled
Persons’ Federation exist. The government must help disabled families by developing
specific solutions based on their different circumstances and needs. Zhang stressed
that lifting people with disabilities out of poverty is a top priority at present, a very
important mission for the CDPF.* Henan Province’s special education promotion plan
emphasized that by the end of 2016, public funding standard for special education
at the compulsory education stage has reached the level of 6,000 yuan per student.
This means that, from an average of 4,000 yuan and 5,000 yuan per student in 2014
and 2015 respectively, Henan has continuously increased its financial assistance for
students with disabilities.*
* China News (2016). “China Disabled Persons’ Federation: Basic Compulsory Education for 140,000 School Aged Children with Disabilities Has Not Been Adequately
Resolved.” China News. 2016/8/30. http://dailynews.sina.com/bg/chn/chnpolitics/
chinanews/20160830/20087497591.html; The “13th Five-Year Plan Outline for Speeding up
the Progress of the Life of Persons with Disabilities toward the Moderately Prosperous Society”
provides several guidelines for government agencies: fully implement the Regulations on the
Education of Persons with Disabilities, and guarantee the disabled persons’ right to education in
accordance with the law; provide free 12-year education that includes both compulsory education and senior secondary school level education for all disabled children and youth from families
with financial difficulties; encourage special education schools to implement pre-school education; encourage child rehabilitation institutions to obtain school permits so they can provide preschool education for children with disabilities; encourage regular kindergartens to admit disabled
children; further implement the policy of subsidizing preschool education for children with disabilities; continue to adopt an ‘one case per person’ approach to solve the problem of compulsory
education for disabled children and youth, provide home schooling services for the severely disabled children who cannot attend regular school, and accelerate the development of vocational
education-based secondary school education for persons with disabilities. China News (2016). “The
State Council: Government Will Provide Free 12-year Education for All Impoverished Children
and Youth with Disabilities.” China News. 2016/8/17. http://dailynews.sina.com/bg/chn/chnpolitics/chinanews/20160817/02327475113.html
* “In 2014, the Province of Henan began to implement the special education promotion plan. For
special education at the compulsory education stage, as of the end of 2015, there were 144 inde©
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3.3 Educational Resources for Ethnic Minority Groups
The “Ministry of Education’s Key Tasks for 2016”, published by China’s Ministry
of Education on February 4, 2016, also mentions the need to strengthen ethnic
education, as well as fully put into practice the “Decision of the State Council on
Speeding Up the Development of Ethnic Education” and the spirit of the sixth
meeting of the National Work Conference on Education for Ethnic Minorities. The
measures include formulating guidelines for ethnic education in schools, guiding
different areas to establish mechanisms that normalize the integration of ethnic
minorities in schools, issuing the “Guiding Opinions on the Bilingual Education
for Ethnic Minorities”, starting the revision work of the “Chinese Language
Curriculum Standards for Ethnic Minorities in Primary and Secondary Schools
(Regular High Schools)”, issuing “Reform and Long-term Planning Development
pendently established special education schools in all of Henan, 20.1 thousand disabled children
attending the schools, and 3,500 full-time teachers employed in special education schools. As
of the end of June of this year, the enrollment rate of children with visual impairment, hearing
impairment, and intellectual disability in Henan has reached 86.16%... In recent years, the average public funding standards for special education students at the compulsory education stage in
Henan have gradually increased to 4,000 yuan and 5,000 yuan per student for the years 2014 and
2015, respectively. In particular, at Zhengzhou City’s municipal special education schools, funding
has reached 7,500 yuan per student. Since 2015, Henan’s Department of Education has increased
the annual amount of special funds for special education from 2 million yuan to 5 million yuan. At
the same time, the province has raised the percentage of Disabled Persons’ Employment Security
Fund that was used to support the teaching of labor skills education in special education schools
from the original 5 percent to 6 percent, adding nearly 10 million yuan in investment each year.
According to the plan’s objectives, by the end of 2016, the enrollment rate of children with visual
impairment, hearing impairment, and intellectual disability in the Province of Henan must reach
90 percent or above. In mountainous and remote impoverished rural areas, the provincial government must help a number of regular primary and secondary schools in setting up special education
classes, so that children with disabilities living nearby can attend. The public funding standard for
special education students in the budget for the entire province has reached 6,000 yuan per student. Also, since the 2016 fall semester, Henan will exempt the tuition and miscellaneous fees for
students from registered families with financial difficulties attending public secondary schools, as
well as the tuition and miscellaneous fees for disabled students from non-registered families with
financial difficulties. Han, Zhangyun (2016). “Henan to Increase the Funding Amount for Students
with Disabilities, Funding to Reach 6,000 Yuan Per Student by End of the Year.” China News.
2016/8/25. http://dailynews.sina.com/bg/chn/chnpolitics/chinanews/20160824/20397488384.html
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for Ethnic Minority Classes in the Hinterland (2016-2025)”, and promoting mixed
class teaching and accommodation for ethnic minority classes in the hinterland. At
the same time, the Ministry also started work on developing and training high-end
talent among ethnic minorities, carried out quality improvement plan for bilingual
education in southern Xinjiang, and promote education services, socio-economic
development, and long-term stability in Tibet and the Tibetan ethnic areas in the
provinces of Sichuan, Yunnan, Gansu, and Qinghai.

18

On the influence of education on the modernization and transformation of
Tibet, Markus Wilhelm Robert Rudolph, a member of CDU Hamburg’s Executive
Committee for Foreign Affairs, Security, European and Development Policy and a
China expert, explained at the Forum on the Development of Tibet that education
played a vital role in promoting the development of Tibet and enhancing the wellbeing of the Tibetan people. Citing some data, he said that in 1951 the illiteracy
rate in Tibet was about 90 percent, and only a small minority received any kind of
education as there were no public schools at the time. One can say that the public
education system was basically non-existent. The Chinese government has since
vigorously developed education in Tibet. It has built hundreds of schools and has
succeeded in eliminating illiteracy in Tibet. In 2010 the enrollment rate in public
schools had reached 98.8 percent.
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Additionally, the branch of the National

Association of Vocational Education of China in the Tibet Autonomous Region
has promoted language training to help Tibetans escape poverty.* Tibet is the only
province-level autonomous region in China with concentrated contiguous poor areas;
hence vocational education and job training programs are crucial in the battle against
poverty. At the same time, Chinese language training programs have also transformed
the lives of many Tibetans. Already, these programs have helped 2,500 people find
gainful employment, achieving the objective of “one person’s employment lifts an
* The National Association of Vocational Education of China was founded in 1917 in Shanghai by
a group of education and business community leaders headed by Mr. Huang Yanpei, a famous
Chinese patriot and democrat, thus creating a precedent for the development of modern vocational
education in China. The branch of the National Association of Vocational Education of China in
the Tibet Autonomous Region was founded in 2006.
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entire family out of poverty.”
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4. Cultural Rights
Cultural rights largely center on the rights of Chinese ethnic minorities to practice
their own religion and culture. However, in its action to safeguard these rights,
China has instead focused on the construction of public cultural facilities such as
museums, art galleries, and libraries. The government thus attempts to guarantee
cultural rights by increasing the number and improving cultural facilities, which in
turn provide more opportunities for people to participate in cultural activities. This is
also how China describes and measures its progress in cultural rights protection in its
National Human Rights Action Plan—basically by providing data on the construction
of various cultural facilities. In other words, the Chinese government does not
particularly address the issue of safeguarding ethnic minorities and their religious
and cultural rights, especially with regard to religious practices, despite the common
understanding that the protection of ethnic minorities and their religious and cultural
rights are important components of cultural human rights—the rights related to one’s
culture, identity, social identification, and ideology.
Although guaranteeing the religious rights of ethnic minorities is not the main
focus of China’s cultural rights protection, the White Paper on the Freedom of
Religious Belief in Xinjiang issued by the State Council still points out that respect
for and protection of freedom of religious belief is a long-term basic national
policy of the Chinese government, and Chinese citizens must fulfill the obligations
prescribed by the Constitution and the law, whether or not they believe in religion.
The White Paper further emphasize, the law protects normal religious activities. All
normal religious activities, including attending religious services, fasting, worshiping
Buddha, praying, preaching, reciting scriptures, burning incense, attending
Mass, being baptized or ordained, observing extreme unction, holding memorial
ceremonies, and celebrating religious festivals, that believers conduct at venues for
religious activities or in their own homes in accordance with customary religious
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practices, are exclusive affairs of religious groups and the believers themselves.
These activities are protected by law, and no organization or individual may interfere
with them. To ensure successful pilgrimages for believers in Islam, Xinjiang adopts
a policy of organized and planned pilgrimages. Citizens’ religious feelings and needs
are fully respected, according to the White Paper. During the holy Islamic month
of Ramadan whether to close or open halal restaurants is completely determined by
the owners themselves without interference. Local governments must ensure that all
religious activities during Ramadan go on in an orderly manner.*
However, according to a report from the United Daily News, after Ramadan
began on June 6, 2016, the CCP nevertheless organized several events in Xinjiang on
consecutive days around the theme of eating zongzi (rice dumplings) for the Dragon
Boat Festival. Dilax Raxit, a spokesperson for the World Uyghur Congress, stated
that the Chinese government initiated an “eat and drink campaign” to test whether
Uyghurs would obey the authorities’ fasting ban policy. Based on the websites of
local governments in Xinjiang and the Xinjiang chapter of the Communist Youth
League, one could clearly observe that Chinese authorities intentionally organized
many activities since the very first day of Ramadan, in a not-so-hidden attempt to
control the Uyghurs’ behavior during this holy month. These activities included
social gatherings that sought to celebrate the Dragon Boat Festival, discuss unity, and
promote societal harmony, as well as “hundred family feasts” (baijiayan) intended
to foster relationships, care for the elderly, and unite the different ethnicities. In
speaking to the Central News Agency, the World Uyghur Congress pointed out that
the Chinese government launched an “eat and drink campaign” during the Islamic
month of Ramadan as a test to see whether Uyghurs would obey the authorities’
* The White Paper states that the customs of religious citizens are fully respected. During the Spring
Festival, Eid al-Adha (Corban Festival), Eid al-Fitr and other major traditional festivals, all ethnic
groups can enjoy statutory holidays and be supplied with special foodstuffs. Special cemetery areas are allocated for some ethnic-minority groups who traditionally bury their dead in the ground.
Traditional practices of a religious nature, such as naming a child, funeral pray, burial, and holding
Nazer (memorial activities), are respected. Sun, Tiexiang and Longjiang Hu (2016). “White Paper:
Xinjiang to Guarantee the Citizens’ Right to Freedom of Religious Belief.” Xinhua News Agency.
2016/6/2. http://dailynews.sina.com/bg/chn/chnpolitics/xinhuanet/20160601/20417353751.html
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fasting ban policy. Confronted with such restrictions and provocation of their faith,
to survive many Uyghurs were forced to engage in behaviors against their will.
According to Islamic teachings, healthy adult Muslims must fulfill their fasting
obligations during Ramadan—this means to refrain from consuming food, drinking
water, smoking, and engaging in sexual relations during the day. Food may be
consumed only after sunset. Fasting is not required for those who are sick, elderly
and frail, pregnant, travelling, and children. According to news reports, Chinese
authorities have issued an order that prohibits fasting during Ramadan since 2010,
with the goal of completely eliminating the faith. The CCP believes that the Uyghurs’
ethnic culture and religious beliefs have hindered their assimilation with the rest of
China, thus the government must adopt repressive measures.*
In an article critiquing the CCP’s directive to prohibit fasting during Ramadan
that has been in place since 2010, Lin Zhengxiu wrote that the CCP used health
and learning as pretenses to ban civil servants, students, and workers from fasting
in Xinjiang and other Muslim-majority areas. Even in areas such as Aksu Kashgar,
the Communist Youth League forced local Muslims to pack zongzi and consume
food during daytime hours in the name of “celebrating the Dragon Boat Festival,
discussing unity, and promoting social harmony”. Local Communist members
considered that eating zongzi would help Uyghurs and Muslims understand Chinese
culture. Lin pointed out that there is a common ethnic Chinese saying— “food
* “According to the website of the Communist Youth League of Xinjiang, local government organizations held various fairs and events in the name of celebrating the Dragon Boat Festival, which
sought to enhance village party members and cadres’ identity with the great motherland, identity
with the Chinese nation, identity with the Chinese culture, and identity with the path of socialism with Chinese characteristics. People who participated in the event must also learn to pack
zongzi and eat it as well. According to photographs taken by the Aksxw News Network, more
than 500 local elderly people took part in banquets to “foster relationships, care for the elderly,
and unite different ethnicities” during Ramadan. Everyone sat together around the table to eat during the day. Each table had approximately 10 dishes, and after the meal, everyone even held his
or her glass up to toast so that reporters could take a group picture.” United Daily News (2016).
“The Chinese Communist Party Defends Fasting Ban in the Name of Great Motherland, Uyghurs
Forced to Eat Rice Dumplings during Ramadan.” United Daily News. 2016/6/16. http://udn.com/
news/story/4/1765619
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is the first necessity of the people”—but eating and drinking to one’s content has
never been part of Muslims’ central experience during Ramadan. After the fast is
over, Muslims would welcome strangers to join them in meals. Lin believed that
this warmth and openness really echoes the ideal that “all men are brothers”. When
observing Ramadan, Muslims practice self-discipline, benevolence, and friendship.
Unfortunately, the Han Chinese act like a people who went hungry for thousands
of years, and very few truly can understand those who desire to fast. Lin further
added that Xi Jinping’s One Belt One Road Initiative absolutely could not bypass
the world’s 1.5 billion Muslims. Yet in a speech delivered at this year’s National
Work Conference on Religion, Xi demanded that CCP members not to believe in any
religion, reminding them to “remember the Party’s tenets—we cannot find our own
values and beliefs in religion.” If millions of believers are prevented from observing
Ramadan, turning Chinese Islam into a faithless shell of a religion, isn’t Xi Jinping’s
China dream simply an act of self-deception? In the end, Lin stressed that religious
crackdowns would only create more followers of the faith.*
* Lin Zhengxiu believes that both the belly philosophy of the Han people and the commandments
of monotheism have a certain historical basis; there can even be a dialogue between the two. In
China, the fact that the Islamic month of Ramadan has become a focus of controversy, the problem does not lie with religion and religious customs, but with the regime that neither respects god
nor believes in evil. In Xinjiang, Communist Party members are asked not to believe in religion,
not to keep a beard, not to enter a mosque to worship, and to regard religion as backward and
synonymous with ignorance. Persuading people to eat and drink during Ramadan is not so much
a warmhearted civilizational enlightenment by the Han people, but more like the hair-shaving and
cloth-changing edict of the Manchus after they conquered the Ming. Manchu conquerors used
a person’s outer appearance to demand the obedience of the conquered, and let those who dared
to resist their rule to take form. The worst effect of this ruling strategy is to make those who are
ruled perform behaviors that disgrace their own cultural traditions, forcing them to permanently
live in a with. Lin further added that, although the majority of the Communist Party members do
not know the origins of Marx and the Messiah in the Old Testament, the organizations of the Chinese Communist Party in Xinjiang and Tibet still possess a clear monotheistic, “either me or else,”
exclusivity. It is precisely this mentality that ignores history and cultural diversity, offering people
food when they are clearly attempting to overcome their hunger and thirst. The twisted nature and
shallowness of the Han people cannot top forcing people to eat and drink during Ramadan. The
dominant Han regime in China must have no confidence in its own culture and institutions; since
only those who lack confidence try to assimilate others on customs. In fact, the policy of the Chi©
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Nevertheless, aside from these issues, according to a China News report dated
May 7, the Research Base for the Study of Small Minority Populations, under
the joint assistance of the Hohhot City Evenki People Research Group and Fudan
University’s National Minorities Research Center, held a signing ceremony to
announce its establishment. The purpose of this Research Base is to conduct surveys
on twenty-eight ethnic minority groups in China with populations below three
hundred thousand in order to rescue their cultures and beliefs. According to the
report, the 28 ethnic minority groups with less than 300,000 people in China include
ethnic groups such as the Derung, Kyrgyz, Gin, and Nu, and they account for half of
the 56 official ethnic groups in China. According to the fifth national census, these
small 28 ethnic minority groups have a population of 1.695 million people. In Inner
Mongolia alone there are four small minority groups living there—Oroqen, Evenki,
Daur, and Russian. Specific topics to be investigated in the aforementioned surveys
include economic status, population structure culture and education, traditional
and cultural heritage, and religious beliefs. When discussing the future goals of the
project, Professor Naran Bilik from Fudan University’s National Minorities Research
Center stated that, “We shall start with the three small ethnic minority groups in Inner
Mongolia, and then expand to the entire 28 small ethnic minority groups in China.
The Research Base will serve as a high-end think tank, making policies, formulating
strategies, drawing blue prints, and offering recommendations for the nation.”
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5. Gender Equality and Women’s Rights
Under Mao Zedong’s slogan “Women hold up half the sky,” gender equality is one
of the goals of the socialist revolution in China and one of the important aspects of
its socialist practice. Before the problem of unemployment had disproportionately
nese Communist Party in Xinjiang is thoroughly religious discrimination. In the interior provinces
where the Han peoples are the majority, Party members are not asked to sever ties with Buddhism,
Taoism, or Christianity; the members may even use religion as a tool to make contact with the
outside world or accumulate wealth locally. Lin, Zhengxiu (2016). “Party Members Who Forced
People to Eat and Drink during Ramadan.” The Journalist. 2016/7/2. http://www.new7.com.tw/
talk/talkView.aspx?i=TXT20160629172334R9H
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affected women more than the men, the vast majority of Chinese rural women
had the same pay as the men who worked the same work. Female workers, who
comprised 40 percent of the state-owned enterprises workforce, were entitled to three
to six months of maternity leave. Women in rural people’s communes in turn worked
in small collective teams. Developments after China implemented economic reforms,
however, produced a negative impact for gender equality. For instance, according to
official Chinese media reports, in the late 1990s, despite the implementation of nineyear compulsory education, the dropout rate of primary and junior secondary school
students in many rural areas was over 30 percent, the majority of which were girls;
moreover, the illiteracy rate among girls was about 15% higher than that of boys.
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Nevertheless, Chinese government’s discussion and formulation of policies
related to women’s rights demonstrate its enduring concern for gender equality. For
example, the China News reported that Ningxia will soon issue its “Measures for the
Labor Protection of Female Employees in the Autonomous Region,” and give female
workers special and greater labor protection during menstruation (period), pregnancy,
childbirth, breastfeeding, and menopause. The guidelines also specifically granted
female employees in Ningxia leave for painful menstruation, an inclusion that reignited widespread discussion across China. According to the China News reporter’s
incomplete count, to date over 10 Chinese provinces have granted female workers
such special rights in their local labor regulations, a list that included Beijing,
Shanghai, Shaanxi, Shanxi, Anhui, Zhejiang, Hubei, Jiangsu, Jiangxi, Shandong,
Gansu, Hunan and Sichuan. Now even if menstrual leave was granted in many
places, the number of days available for leave in each province varies. Moreover, a
majority of the provinces have placed restrictions on the occupations that qualified
for leave, limiting the said policy to women working outdoors, in low-temperature
environments, or in jobs that required intensive physical labor. Female employees
in other occupations require a medical certificate to enjoy this leave. Nevertheless,
many local labor regulations have stressed that menstrual leave is with pay. For
example, the “Provisional Rules for Implementing ‘Regulations for the Labor
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Protection of Female Employees’ in Beijing,” which had been in force in Beijing
since 1990, clearly stipulates that female workers who are unable to carry out normal
work or production due to menstrual pain can take one day paid leave after obtaining
a medical certificate. Chinese professional women also are entitled to breastfeeding
leave, labor protection during menopause, and other rights and interests.*
In addition to protecting the rights and interests of women in the workplace, the
transformation of women’s roles in politics, economics, and society, and other public
arenas has also attracted media attention and discussion. A China News’s report on
the continued rise of “power of women” indicated that the emergence of a “female
economy” cannot be overlooked. Public data showed that 75 percent of China’s
total household consumption was determined by women, and 50 percent of products
targeted at male customers were purchased by women. According to Alibaba’s data,
women contributed 70 percent of the company’s online e-commerce sales. Thus,
* The reporter from the China News discovered that, at present, at least 10 provinces had introduced
proposals under their Measures for the Labor Protection of Female Employees to grant female
workers paid “menstrual (or period) leave” under certain conditions, the longest of which can last
two or three days. The concept of “menstrual leave” in actuality has a long history. The 1993 “Work
Regulations for the Healthcare Protection of Female Employees,” jointly issued by five organs
that included the Ministry of Health and the All-China Federation of Trade Unions, had already
indicated that female workers who were suffering from severe menstrual pain (dysmenorrhea) and
heavy menstruation (menorrhagia) may be appropriately given 1 to 2 days of leave during their
period, after being diagnosed by a medical or maternal and child healthcare institution. At the
national level, the “Special Rules on the Labor Protection of Female Employees” promulgated in
2012 have been clear: employers may not extend working hours or arrange night shift hours for
female workers who are nursing a child that was under one-year old. Moreover, employers should
set aside one hour of breastfeeding time during daily work hours for female workers who are
nursing; for female workers with multiple births, each additional baby that needs nursing would
add an additional hour of breastfeeding time. At the local level, the provinces have further refined
types of breastfeeding leave. For example, Hubei requires that for female workers who are nursing a child under one year of age, employing units must provide two breastfeeding times (including
artificial feeding) during daily work hours, each no less than 30 minutes. For multiple births, each
additional baby that needs nursing would add breastfeeding time no less than 30 minutes. Daily
breastfeeding times may be combined; breastfeeding time and the time spent on traveling backand-forth for nursing in the place of work count as labor time. Additionally, the Provinces of Jiangsu and Sichuan have “green lighted” breastfeeding leave for female workers to nurse at home.
In Jiangsu, breastfeeding female workers who have difficulties to come to work may receive a
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it is clear that in Chinese society’s consumption chain, women hold an absolutely
dominant position in consumer decision-making and spending power. Women are
gradually becoming the main decision-maker of the family’s investable assets,
holding a large amount of social resources. The potential spending power of women
and their consumption characteristics are worth further investigation.
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According to reports compiled by the China Press, in China, it is not only the
Chinese athletes competing for medals in the recently concluded Rio Olympics
Games that grabbed people’s attention, but the influence of Chinese nationalistic
internet users on global online discussions also has attracted a lot of attention.
The most well-known incident is of course Australian swimmer Mack Horton’s
criticism of his Chinese counterpart Sun Yang, which drew heavy condemnation
from Chinese netizens. According to a Sina Weibo data analysis tool developed
by Peking University, 83 percent of the critical comments came from women.
These active and vocal female netizens now have a unifying label: “little pinks”
(xiaofenghong). Compared to the “50 cent party” (wumaodang), the “little pinks”
may not be as well-known to Westerners or western media, but they are beginning to
have a much greater presence on Chinese social media networks. There are rumors
paid six-month breastfeeding leave after applying and receiving approval by their employing
unit, and their wages may not be less than 80 percent. Sichuan also clearly stipulates that, at the
end of maternity leave of female workers who acted according to family planning regulations, if
their baby’s health is weak, if their working unit does not have a childcare facility, or if they live
relatively far away from work, they may receive six-month breastfeeding leave after applying and
receiving approval from the employing unit. During the breastfeeding period, wages are paid at 80
percent of the female worker’s standard wages, without affecting her promotion status and wage
raises, and the length of service is calculated. In addition to breastfeeding leave, Beijing, Shanxi,
Anhui, Qinghai, Zhejiang, Hubei, Jiangsu, Jiangxi, Shandong, and other places also take into account the physiological characteristics of menopausal female workers, demonstrating a clear protection of menopausal women. Many places stipulate that women employees who cannot adjust
to the original workload due to menopausal syndromes, after the confirmation by medical establishments, should be given less work or transferred to a more suitable position. Zhang, Ni (2016).
“Many Locations Have Specifically Granted Paid Menstrual Leave to Female Workers, How Well
Is the Policy Enforced at Your End?” China News. 2016/8/17. http://dailynews.sina.com/bg/chn/
chnpolitics/chinanews/20160817/10057475793.html
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to suggest that the 50 cent party is largely composed of male employees hired by
the Chinese government to do its bidding; the “little pink” members, on the other
hand, are predominantly young women, and a vast majority of them believe that they
have an obligation to oppose any criticism directed at China. Moreover, this group
is actually rather culturally literate.* Now it is true the “little pinks” can be regarded
as a female version of the “50 cent party,” given their sense of duty to guard China
against unwelcome opinions or criticism online, but in terms of their participation in
political discussions, regardless of whether their opinions support or criticize China
or the Chinese government, they are still involved in some form of political activity.
Compared to the traditional view that women’s activities are limited to the private
sphere and therefore women are discouraged from participating in public affairs,
the behaviors exhibited by the “little pink” show a considerable degree of public

* The term “little pink” originated from Jinjiang Literary City, a well-known Chinese online forum
where users shared original writings. Ninety-three percent of the website’s 16 million registered
users are women. It claims to be “the most influential female-led literary website in China.” According to the revelations of one senior user, in 2006 the website’s administrators set up a hidden
section where users could discuss politics. “Since the creation of the hidden forum, the atmosphere
for political discussion became ever more heated and lively. By 2016, the “little pink” members
began to emerge in social media overseas. It all began in January with the Chou Tzu-yu flag incident. Chinese Internet users swarmed Chou’s Instagram account, accusing her for supporting
Taiwan’s independence. And on January 20, after Tsai Ing-wen was elected the leader of Taiwan,
Chinese netizens also bombarded Tsai’s Facebook account. Some informed sources disclosed that
a part of the netizens came from the “little pink” groups. Although their actions were not well-received by overseas spectators, the Chinese national media gave them high praise and allowed little
pink members to become more widely known among the public. The Communist Youth League
had once applauded them for their patriotic performance on the Internet. Compared to some other
Chinese online groups, little pink members look at least much more gentle, and will not engage
in wanton or wild accusations. Although most of their activities are on the Internet, several “little
pink” members accepted to be interviewed by Initium Media, a Hong Kong-based digital media outlet. Dingding, an Internet user who did not want to disclose her last name, said that there
was so much propaganda in China urging people to love the Party and country. She would rather
choose a relatively more relaxed lifestyle. However, compared to her activities on the Internet, her
statement seemed somewhat contradictory.” Zhang, Yang (2016). “Chinese Young Female Netizens Have Become the New Face of Nationalism.” The China Press. 2016/8/26. http://dailynews.
sina.com/bg/chn/chnpolitics/chinapress/20160826/01297490622.html
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(political) engagement.*
Economic autonomy is an important prerequisite for achieving gender equality,
but working women often must face the dilemma between career development and
family role/responsibility. Presently, when economically autonomous, single Chinese
women experience difficulties in balancing work and family, they have begun to take
further control of their physical autonomy through advanced technologies, rushing to
travel to the United States to preserve their eggs, for example. According to a New
York Times report on August 30, Lu Yi graduated from Stanford Business School
and was the founder of a company. Yet like many professional women in China, she
found it difficult to balance work and family. “I knew at some point I might want to
have children, but definitely not now,” she said. So last year, at 34 years of age and
still single, she decided to have her eggs frozen. China prohibits similar treatments
for unmarried women, so Lu has chosen to undergo the procedure in California.
Now a growing number of single Chinese women are going abroad to have their
eggs frozen as a way to preserve an option and Lu Yi is only a representative.
Before 2015, few Chinese citizens understood the option of egg freezing for fertility
preservation; the issue did not become widely known until famed actress Xu Jinglei
posted on her personal Weibo account that she chose to have her eggs frozen back in
2013.*
* In his commentary Ray Wang questioned whether the “little pinks” were actually the “50 cent
party” members that defend China and the Chinese government on the Internet, and thus it was
not appropriate to cite them as an example of progress for women’s rights.
* According to the provisions of the Chinese Ministry of Health and Family Planning, “single
women and couples who do not comply with national population and family planning laws and
regulations” may not receive treatment for assisted reproductive technologies. A researcher in
the Shanghai Academy of Social Sciences named Wang Hongxia stated, “the government is concerned that this technology will have a negative impact on its population policy, and may also
bring questions such as the black market for eggs. Moreover, having a child out of wedlock also
conflicts with the social moral order.” Chinese actress Xu Jinglei’s account of her own [eggs
freezing] experience set off an extensive public discussion in China. Although the government
was officially against the freezing of eggs, according to an online poll on Weibo, nearly 80 percent
of the more than 83,000 respondents opposed the government’s ban on eggs freezing for single
women. Women with this type of need, such as Lu Yi, thus began to head overseas to undergo
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At the same time, gender inequality remains a persistent feature of Chinese
society, such as female workers’ rights being affected by pregnancy and childbirth,
and the prevalence of sexual harassment.

24

Incidents of sexual harassment on

the campus of Beijing Normal University received wide attention in 2016. The
university’s official Weibo account announced that Beijing Normal University
students conducted independent investigations onto cases of sexual harassment on
their own initiative and released a documentary report entitled: “The Silent Iron Lion:
the 2016 Documentary Report on Sexual Harassment on Beijing Normal University
Campus.”
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Furthermore, the problem of early pregnancy and early development in

unmarried girls caused by harmful local customs in some areas of China also affects
the role played by and position of women in gender relations, as well as over the
course of their lives.
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6. Conclusion
In the Assessment Report on the Implementation of the National Human Rights
Action Plan of China (2012-2015) published in June 2016, the Chinese government
listed the achievements or progress made in economic, social and cultural rights over
the past few years. In the realm of educational human rights, China has emphasized
the following results: (1) The net enrollment rate of primary students was 99.88

the procedure. Medical consultancies began to seize on the opportunity to help Chinese citizens
contact overseas clinics that possessed such technology. Yang Jie, the marketing director of a
Shanghai company that provides this type of service said, “in the last three years, the demand for
this service has increased 10 to 15 percent annually.” These intermediary agencies assist clients
with visa applications, housing, translation, and other needs. Some American clinics have also set
up offices in China; for example, Mengmei ( 夢 美 ) was founded by six doctors from the U.S.based HRC Fertility Treatment Center and now has offices in 10 Chinese cities. Mengmei CEO
Deng Xuyang said, “most of our clients are affluent, well-educated women in their 30s. They are
open to the idea (of having their eggs frozen), and can afford it.” In the United States, egg freezing typically costs between $11,000 and $16,000, and annual storage fees range from $450 to $600.
Zhang, Yang (2016). “Difficult to Balance Both Career and Family, Chinese Women Choose to
Have Eggs Frozen in the U.S.” The China Press. 2016/8/30. http://dailynews.sina.com/bg/chn/
chnpolitics/chinapress/20160830/23007497906.html
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percent, gross enrollment rate for junior secondary school was 104 percent, and 93
percent of the students enrolled eventually completed their nine-year compulsory
education. (2) An equal right to education for relocated children of migrant workers
has been safeguarded. Between 2012 and 2015, the central government appropriated
34.6 billion yuan cumulatively to enable nearly 90 percent of relocated children of
migrant workers in cities to obtain government financial support. In addition, for
children of those migrant workers who meet the conditions of the local governments
receiving them, tuition fees for public schools in cities they migrate to and additional
charges for transient schooling were abolished. Among 13.671 million children
who had relocated with their migrant worker parents to cities, 80 percent studied at
public schools. (3) The conditions for running schools in poverty-stricken regions
have improved. (4) The development of education in central and western regions has
accelerated, and the education conditions in senior secondary schools and vocational
schools have improved. The protection of cultural rights, on the other hand, is
focused on the construction of public cultural facilities.
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The contents of the Assessment Report on the Implementation of the National
Human Rights Action Plan of China (2012-2015) were also the focal points of
China’s domestic media attention and coverage from January to September 2016.
The purpose of the Assessment Report was to explain the policies formulated by
the government to implement education and cultural rights, with more emphasis
on the latter. While in the report the Chinese government highlighted its efforts
and achievements in the promotion of education and cultural rights, it has also
honestly acknowledged that much more work remains to be done. Compared to the
implementation of safeguarding civil and political rights, one can optimistically
expect further developments and improvements in China’s education and cultural
rights. The main reason for these carrying out these efforts—as mentioned previously
in the chapter— is that they are indispensable conditions for China to avoid falling
into the middle-income trap in its pursuit of sustainable development. The political
reasons are related to the widening gap between the rich and the poor and the social
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contradictions caused by corruption and their deterioration since China enacted
economic reforms. These trends will inevitably and seriously threaten the legitimacy
of CCP’s rule (or the maintenance of the Chinese Communist regime)—a socialist
country that extols the core value of equality but has serious inequalities in its
society.
Economic, social and cultural rights are the key areas for Chinese efforts in
human rights protection. First, these rights fit with the socialist ideology upheld by
the Communist Party. Second, in the Chinese leaders’ and the Chinese government’s
understanding, the implementation of these rights not only will not threaten their
political power, but will help avoid the occurrence of social riots and ensure the
maintenance of their regime. As the Assessment Report on the Implementation of
the National Human Rights Action Plan of China (2012-2015) has stressed, “The
Communist Party of China and the Chinese government incorporated the principle
of universality of human rights into China’s national conditions and substantially
improved protection of people’s rights to subsistence and development, promoted
the coordinated development of economic, social, and cultural rights as well as civil
and political rights, successfully charting a path of human rights development suiting
China’s national conditions.” Clearly, such views are unacceptable to those who
believe in the universality of human rights. China’s treating civil and political rights
as secondary to the protection of economic and social rights is even less acceptable
to human rights universalists who support and believe in liberal democracy.
Setting aside temporarily the debate between human rights universalism and
cultural relativism or particularism, the United Nations’ two major international
conventions on human rights include civil and political rights, as well as, economic,
social, and cultural rights. Thus, it is both justified to severely criticize China for
its oppression of political dissidents, and to publicly praise the country for its
achievements in reducing poverty. What is worth considering is that, for a developing
country, it is indeed a very daunting task to carry out comprehensive and balanced
development along the political, economic and social dimensions simultaneously,
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not to mention whether it is possible to find an example in human history in which a
country developed all its human rights simultaneously. A study by T.H. Marshall has
indicated that in the United Kingdom, the British people enjoyed the political and
civil rights first before fighting for their social and economic rights. In East Asian
countries such as Taiwan, however, basically people’s social and economic rights
were first secured before the democratization process, which gradually guarantees
the people’s political and civil rights. Additionally, India is a prime example of
a country that chose or prioritized democratic development over economic and
social development, while China is the exact opposite, placing economic and social
development before the development of democracy. The development trajectories
and experiences of India and China, both large developing countries, provide
important reference points and historical proof for the debate and construction of
theories related to “democracy and human rights,” “democracy and development,” or
“human rights and development.”
As to how we should judge Chinese government’s efforts in lifting 800
million out of poverty while continuing to suppress political dissidents, the answer
depends on each individual’s political and ideological stance, as well as his or
her understanding of the actual history and experience of national development.
Regarding the question of how to evaluate Chinese government’s action that
“saves 2,000 people (from its poverty reduction programs) while killing two (from
its persecution persecution of political dissidents),* the author believes that the
protection of political and civil rights and the guarantee of social rights are not
mutually exclusive options; rather, under the developmental contexts of different
countries, they are priority considerations that cannot be fully avoided. Moreover,
even if the safeguarding of social rights is essential for the protection of fundamental
human rights, there certainly must be appropriate mechanisms that check and balance
state power, and these inevitably involve the question of whether or not the people

* At the symposium the chapter’s discussant Ray Wang had raised the problem of how do we evaluate Chinese government’s action that “saves 2,000 people (from its poverty reduction programs)
while killing two (from its persecution of political dissidents).”
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enjoy basic civil and political rights.
(Translated by Alex Lin; Reviewed by the Author)
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The Human Rights of Taiwanese Businesspeople in
Mainland China
An Evaluation of the Effectiveness of the Cross-Strait Bilateral Investment
Protection and Promotion Agreement

Wei Ai*

Abstract
Over the past twenty years, as economic and trade relations across the strait have
grown closer through increasingly more Taiwanese businesspeople traveling to
China to invest, the number of economic and trade disputes involving Taiwanese
businesspeople has also increased. Therefore, the issue of guaranteeing the rights,
interests, and personal safety of Taiwanese businesspeople and their investments in
China is of great concern for the government. However, the development of crossstrait economic and trade relations is deeply influenced by the political climate
on both sides of the strait. In 2016, Taiwan experienced its third change in the
government’s ruling party. Because of political identity differences between Taiwan
and China, official communication channels were almost completely shut down
and all prior agreements signed by the two cross-strait organizations could not
be effectively implemented. One such deal is the cross-strait bilateral investment
protection agreement, which deals with issues related to Taiwanese businesspeople’s
investment rights and interests in China and their personal and financial safety. The
agreement’s non-implementation is bound to impact the development of Taiwanese
investments in China and cross-strait economic and trade relations. This chapter
evaluates the implementation effectiveness of the cross-strait investment protection
agreement signed in August 2012 and entered into force in February 2013, and
proceeds to look ahead at the problems that Taiwanese businesspeople will face

* Wei Ai is Director of Center of Cross-Straits Political and Economic Affairs at the National
Chengchi University.
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regarding the maintenance and protection of their investment rights and interests in
China in the future.
Keywords: human rights of Taiwanese businesspeople, BIA, Taiwanese
businesspeople investment protection law, TEEMA Survey Report,
FACTA

1. Introduction
The development of cross-strait relations is affected by various internal and external
political and economic factors, which include changes in international political
economy, the promotion of China’s reform and open-door policies, the evolution
of Taiwan’s economic development and transformation of its political situation,
and the highs and lows in cross-strait political and economic interaction. Of
these, the political and economic interaction across the strait is the decisive factor
concerning the development of cross-strait relations. Over the past eight years,
due to the easing of political tension between the two sides and under the policy
premises of “economics first, politics later” and “easy parts first,” the two cross-strait
organizations, Taiwan’s Straits Exchange Foundation (SEF) and China’s Association
for Relations Across the Taiwan Strait (ARATS) signed 23 agreements and reached
two consensuses, which led to the rapid development of cross-strait economic and
trade relations. China became the primary area of foreign investments for Taiwanese
businesspeople or entrepreneurs (taishang), and to some degree an economic and
trade interdependent relationship began to develop between the two sides. During this
period, China’s economic climate has been in a constant state of change, partially due
to international environmental protection and climate change demands. In response,
China has also continuously adjusted its economic and trade development strategies,
as well as the conditions for attracting foreign investment. Yet, China’s adjustments
and enforcement of preferential policies for foreign and Taiwanese businesses have
often been inadequate, leading to innumerable economic and trade disputes involving
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the rights and interests of Taiwanese businesspeople in recent years, to the extent that
they have become an important issue of concern for the government. Nevertheless,
since a preliminary economic and trade mediation mechanism has been established
between both sides, a considerable number of cases involving Taiwanese businesses’
rights and interests can be handled by full communication and coordination
between the cross-strait authorities to minimize any potential losses and damages
that Taiwanese businesspeople might have suffered. However, in 2016, Taiwan’s
governing party changed for the third time in its history with the new government
placing emphasis on its citizens’ feelings about the nation’s political identity. This has
resulted in a dichotomy in the political discourse focusing on cross-strait relations
between both sides and has stagnated the political and economic interaction between
Taiwan and China. Therefore, any problems with communication and co-processing
of economic and trade disputes involving Taiwanese businesspeople in China can
only be unilaterally handled in accordance with Chinese laws and administrative
dispositions. The disputes have even been subject to political interference, which
impacts Taiwanese businesses’ investments and operations in China. Thus, this
chapter shall examine the effectiveness of the Cross-strait Bilateral Investment
Protection and Promotion Agreement (Cross-strait BIA) by analyzing the formative
causes and types of Taiwanese businesses’ economic and trade disputes in China, as
well as the various approaches to their resolution.

2. A Concept of Human Rights Based on the Social and the Economic in China
“Human rights” is a universal value. The Universal Declaration of Human Rights
adopted by the United Nations (UN) in December 1948, plus the two covenants that
came into effect in 1976—namely, the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social, and Cultural
Rights (ICESCR)—are collectively known as the International Bill of Human Rights.
These three documents represent the most important and fundamental benchmark for
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the protection of human rights within the international community. While Western
capitalist countries tend to favor civil and political rights and the socialist countries
on economic, social, and cultural rights, it is undeniable that under UN’s active
promotion, these human rights concepts and affairs have gradually gained universal
recognition in the international community, becoming an important basis for the
formulation and implementation of human rights policies in many countries.
The development of international human rights can be categorized into three
stages: the internationalization of human rights work, the legalization of human
rights values, and the internalization of international human rights norms.

1

For

a long time, under efforts by international organizations and social activists, the
internationalization of human rights work has indeed achieved considerable results
and become an important subject of concern for the international community.
However, the legalization of human rights values, and the internalization of
international human rights in particular, has been met with deterrents and resistance
by governments in many countries on the basis of national sovereignty or national
development conditions. The implementation of human rights norms at the local
level is influenced by several internal and external factors:

2

With respect to international pressure, that type of external pressure typically
works to unite the three forces of international governmental organizations,
transnational social activists, and international non-governmental organizations
(INGOs). These forces link up with local civil groups and social activists to establish
channels of communication with government authorities in which they attempt to
directly persuade the ruling elites to alter policy. They also work hard to lobby the
Western countries, particularly the United States, to stop aid and investment, enforce
trade and diplomatic sanctions, or verbally condemn all those countries that violate
international human rights norms. As for internal pressure, the forces work with
domestic political parties, interest groups, and other non-governmental organizations
as intermediaries. In the interactive process of developing a vigorous civil society,
it is easier for international organizations, NGOs, and other external influences
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to obtain local support. However, it is much more difficult to exert influence in
a political system governed by a state apparatus. More time and efforts must be
committed before international human rights norms can be gradually integrated with
the local culture, traditions, and faith values; it is only then that the willingness of
states to comply with international norms be increased.
Because Taiwan had been subject to past authoritarian rule and long-term
isolation from international society, the society’s understanding and recognition of
human rights is out of step with international human rights standards. However,
with the development of a democratic system on the island, respect and protection
of human rights has gradually merged with the local culture, fostered positive
attitudes for how people should treat others in their daily lives, and became the basis
of decision-making for the public sector in the design and enforcement of specific
policies and laws.
When the Legislative Yuan passed the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural
Rights (referred after to as the “two Covenants”) during the third reading on March
31, 2009, it also proceeded to pass the Act to Implement the Two Covenants.
Former President Ma Ying-jeou announced the act on April 22, and approved
the two Covenants on May 14. While there is considerable difficulty to submit
Taiwan’s ratification of the two covenants to the United Nations for deposit—due
to the realities of international politics—this nevertheless shows the government
has showed its determination to safeguard human rights and champion the values
within the two Covenants’ provisions. The two Covenants entered into force on
December 10, 2009, and their contents have become part of Taiwan’s domestic law.
Implementing the internalization of human rights conventions remains a prominent
milestone for the rule of human rights in Taiwan.

3

In China, since the implementation of reform and open-door policies,
its economic and social development has experienced a transformation. This
transformation gives way to the construction of human rights values in China,
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which has entered a period of rapid development after the initial enlightenment
period. In particular, on March 14, 2004, the Second Plenary Session of the 10th
National People’s Congress adopted a constitutional amendment, in which the line
“the State respects and protects human rights,” was formally added to Article 33 of
the Constitution. This was the first time since the promulgation of the Constitution
of China in 1982—which itself had undergone four revisions—that human rights
were written into the Constitution. It marked the beginning of a new era for the
development of human rights in China.
The Chinese Constitution has provisions similar to the two UN multilateral
treaties, the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights. However, since China signed
the two human rights Covenants in 1998, they have yet to be approved to take effect
by the National People’s Congress. Beyond showing that the Chinese Communist
Party (CCP) is cautious about making international commitments, the main
reason is that there is a gap between China’s domestic laws and the international
standards of the two Covenants. For example, provisions such as the right to life,
prohibition of torture, freedom from slavery, and equality before the law found in
the two Covenants are not clearly specified in the Constitution of China. Only the
provisions regarding the right to equality, personal freedom, and human dignity in
the Chinese Constitution share in common with universal human rights found in
international human rights conventions, which establish a basic rights system based
on citizenship.

4

In March 2013, during the annual plenary sessions of the National

People’s Congress and the National Committee of the Chinese People’s Political
Consultative Conference (lianghui), more than 100 Chinese citizens signed a petition
urging the National People’s Congress to approve the UN ICCPR as soon as possible,
but so far this has remained elusive.
In September 2016, China publicly announced its National Human Rights
Action Plan (2016-2020), which basically followed the standards set forth in
the Chinese Constitution and the two human rights covenants, emphasizing on
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economic, social, and cultural rights, civil and political rights, rights for specific
groups, human rights education and research, and implementation of human rights
treaties and international cooperation.

5

But in terms of actual implementation, the

Chinese government tends to care more about its accomplishments in social and
economic dimensions. Examining the Assessment Report on the Implementation
of the National Human Rights Action Plan of China (2012-2015) published by the
State Council Information Office in June 2016, one can see where the China places
its emphasis. The assessment report has noted that the number of crimes punishable
by the death penalty had reduced from 55 to 46, the system of re-education through
labor had been abolished, and a number of correction opinions had been issued for
illegal investigative practices—namely, the abuse of coercive measures, collection of
evidence through illegal means, and forced confessions through torture. In addition
to these, the assessment report especially noted China’s social and economic human
rights achievements: between 2012 and 2015 the poor population in rural areas
decreased by 66.63 million; in 2015, 23,000 orphans with disabilities were adopted,
accounting for 4.4% of all disabled orphans; and national relief organizations
provided assistance for 149,700 children.

6

Another feature of Chinese protection of human rights is that it follows a
development model that is “heavy on economics and light on human rights.”
Some scholars have pointed out in their research on various facets of human rights
that if the problem of “economic human rights” can receive basic and necessary
improvements, many other issues concerning human rights, while not immediately
solved, can at least be slowed in their severity or level of decline. In other words,
they believe that many human rights issues in areas such as politics, society, health,
education, women, and the elderly, are directly or indirectly attributable to the lack
of improvements regarding “economic human rights.”

7

Chinese scholars have also imparted their views from the perspective of human
rights protection and socio-economic development. Liu Jie argues that with social
and economic transformation in China, the Chinese public’s psyche has generally
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regarded human rights violations as an important issue that is capable of affecting
social justice. In China currently, the attitude and criteria for judging human rights
are increasingly becoming consistent with international human rights norms. From
another perspective, however, the rapid changes in economic and social life which
contribute to the widening gap between the rich and the poor in different social
groups have led to an increasingly antagonistic relationship between human rights
advocates and special interest groups. This can lead to controversial views towards
human rights efforts which may produce a negative impact on social stability and
the development of rational human rights awareness.

8

For that reason, Wang Lifeng

argues that human rights and (economic) development go hand-in-hand, both in their
formation and in their progress. An economy’s ability to improve and sustain itself
for hundreds of years is due in no small part to its human rights protection basis.
Similarly, without proper economic development, there won’t be any real fulfillment
of human rights.

9

Chang Jian and Huang Aijiao believe that, in the long term,

China’s new economic status in the long term will have a facilitating and positive
effect on the sustained development of human rights as a whole. In the short term,
however, economic development will have some negative effects on the realization
that human rights are a necessary concern for disadvantaged groups.

10

The analysis of the relationship between economic and human rights supports
the notion that economic reform (like the open-door policies) and China’s socioeconomic transformation had been beneficial to the development of human rights
protection. However, China remains a political system still largely ruled by a state
apparatus so that any case that involves human rights protection will evoke a similar
sentiment held by Chinese leaders: “China is a country ruled by law; these issues
will be dealt with according to the law.” Some take a whole different perspective,
citing one development model that attributes China’s economic success as a result
of giving up civil rights, social benefits, and job security: few civil rights, few social
benefits, and low job security reduced transaction costs and boosted economic
development.”
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Under this realistic political-economic system, the most likely
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violators of human rights are government agencies with public authority.

12

This trend

is worrisome for investors like the Taiwanese businesspeople, who are concerned
about lawful protection of their investments.

3. The Significance and Features of the Cross-Strait Bilateral Investment Protection and Promotion Agreement
According to statistics from the Investment Commission of the Ministry of Economic
Affairs, since the Taiwan government allowed its businesspeople to invest in China
in 1991, as of the end of 2015, the cumulative number of approved investments in
China was 41,686 with a value of 154.92 billion dollars, accounting for 61.52 percent
of Taiwan’s total investments abroad.

13

China remains the most important focal

region for Taiwanese investments abroad. As economic and trade relations across
the strait have grown closer through increasingly more Taiwanese businesspeople
traveling to China to invest, the number of economic and trade disputes involving
Taiwanese businesspeople has also increased. In the early 1990s, when Taiwanese
businesses encountered infringements to their investment rights and interests, they
would seek assistance from China’s judiciary for compensation. Chinese judicial
authorities, however, were often dominated by localism and political interests which
allowed for Taiwanese businesses to often get treated unfairly and feel shortchanged.
It was not until March 5, 1994, that China’s State Council released the “Taiwan
Compatriots Investment Protection Law,” followed five years later by the “Detailed
Rules for the Implementation of the Law of the People’s Republic of China on the
Protection of Investments of Taiwan Compatriots.” Broadly speaking, these laws
rarely gave clear definitions of the scope of protection of investment rights and
interests. Much of the provisions’ content was porous, especially on issues of great
concern to Taiwanese businesspeople such as investment treatment, compensation
standard for nationalization and expropriation, businesses’ operational autonomy,
dispute handling mechanisms, and guarantee of personal safety.

14

When Taiwanese

businesspeople suffered damages to their investment rights and interest in some
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disputes, the laws simply did not play a substantial role and were not effective in
safeguarding Taiwanese businesspeople’s investment rights and interests and their
personal safety in China. Moreover, these laws and regulations were developed
unilaterally by Chinese authorities as domestic law. This means that they could be
revised at any time, leaving the rights and interests of Taiwanese businesspeople
vulnerable.
Because of the constant stream of economic and trade disputes involving
Taiwanese businesspeople’s investments in China, investment had become a great
risk. To guarantee the investment rights and interests of Taiwanese businesspeople
in China, the two cross-strait organizations, SEF and ARATS, agreed to initiate
negotiations on establishing a system for protecting investments. This contributed to
increasing the transparency for investment-related regulations, gradually reducing
the number of bilateral investment restrictions, and promoting a more convenient
investment environment. These efforts were based on Article 5 (“Investments”) of the
Cross-Strait Economic Cooperation Framework Agreement (ECFA), signed on June
29, 2010 and entered into effect on September 12 of that same year, which stipulated
that negotiations must begin within six months after the Agreement had come into
effect. After two years of negotiations, the two cross-strait organizations signed the
Cross-strait Bilateral Investment Protection and Promotion Agreement on August 9,
2012, which laid the legal foundation for ensuring the investment rights and interests
and personal safety of Taiwanese businesspeople in China.

15

The Cross-strait BIA was an agreement that both parties negotiated to achieve
consensus, and its features were similar to what is referred to internationally as a
Bilateral Investment Treaty (BIT). The main purpose of a BIT is, through the joint
efforts of both governments, to provide investors from both countries with full and
proper protection in areas of personal safety, investment assets, and benefits. These
steps enhance foreign investment, allowing both countries to enjoy the economic
benefits brought about by the entry of foreign capital into their respective states.
Under the current circumstances in which both sides across the strait are seeking
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common ground while reserving the differences between them, the Cross-strait
BIA signed between Taiwan and China should count as a bilateral investment treaty
that conforms to international standards, from every perspective.

16

The Cross-strait

BIA also has important significance for the further promotion and systemization of
bilateral economic interaction and the implementation of ECFA.
With the agreement in place, both sides of the strait have committed to the
regulation and guaranteeing of investment rights and interests—issues that are of
joint interest to investors from both countries—through consultation by government
agencies. The main contents of the agreement include the following:

17

(1) The investors, investments, and investment benefits covered in the agreement,
as well as the regulated government measures, all met international investment
protection agreement standards. The agreement established a basic protection
principle for investment treatment. In addition to an emphasis on due process,
freedom from discrimination, and investment safety guarantees, it also included
substantial requirements for treatment as citizens and most-favored-nation
status. The two sides also pledged to improve their treatment of investors and
refrain from adding restrictive provisions.
(2) Personal freedom and safety guarantees generally fall outside of the scope of
investment agreements, but in the cross-strait investment protection agreement,
both sides agreed to fulfill the obligation of notifying the other party within 24
hours in instances of personal freedom restrictions, and have the competent
authorities from both sides make the notification themselves. This 24-hour
notification system would be much faster and provides more protection than
the standard 4-7 day period to notify the embassy of a foreign national whose
personal freedom has been restrained.
(3) Regarding the standards for expropriating investments, the agreement clearly
defined expropriations as having two forms—direct and indirect. This was
particularly significant for Taiwanese businesses because while incidents of
direct expropriations were rare, indirect expropriations were common. This so-
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called indirect expropriation refers to government measures that have the same
substantial results as a direct expropriation except that they are not official
“expropriations”. Examples of indirect expropriation include factory closures,
deportation, confiscation of shares, recovery of legally approved land, and
others. These provisions should check the power of local governments in China,
who typically make endless demands when handling Taiwanese investments
matters.
(4) The agreement stipulates that the compensation for expropriation should be
consistent with international requirements including the principles of timeliness,
effectiveness, and sufficiency. It also has clear stipulations that compensation
should be calculated on the basis of fair market value. Even though Taiwan
already has an existing legal compensation system for expropriation, the rule
stands as a new and landmark regulation.
(5) In settlement of disputes, the agreement covers multiple settlement methods
between an investor and the party representing the host investment location
(P-G), It also covers commercial disputes arising between an investor and
other natural or juridical person or other organizations (P-P). Parties to these
commercial disputes may choose an arbitration institution on either side of the
strait and agree to settle their disputes at a third location. The agreement not
only is beneficial for Taiwanese businesspeople, but also provides protection for
Chinese investors in Taiwan, thereby establishing conditions of mutual benefit
and reciprocity.
At present, a considerable proportion of Taiwanese businesspeople are investing
in China through places outside of Taiwan (for example, the Cayman Islands
and the British Virgin Islands). To expand the scope of protection for Taiwanese
businesspeople whose investments may not come directly from Taiwan, after
negotiations by both sides the bilateral agreement specifically covers Taiwanese
investors located in a third place, allowing many more Taiwanese businesspeople to
benefit from the protection of the cross-strait investment protection agreement.
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It is worth noting that the procedures for mediating disputes regarding “investment
compensation” in the bilateral investment protection agreement refer to the disputes
over the amount or method of compensation for expropriation after the relevant
host agencies or organizations had expropriated an investor’s assets. According to
the agreement, such disputes may be resolved by designated cross-strait investment
dispute settlement institutions through the coordination mechanism.

18

Examples

of investors from either side being subject to illegal or unfair treatment by the host
government in the name of public authority include: land or plants had been illegally
confiscated or forcibly expropriated at an unreasonable rate by the host government;
people allowed to siege a factory, cause trouble, or damage an investor’s property
rights; or when investors are not provided with just and fair treatment during the
investment-related administrative procedures. In the above cases, investors can
make use of cross-strait investment protection regulations to request negotiation,
coordination, co-processing, and administrative and judicial relief, to resolve
disputes. However, for disputes over the amount or method of compensation for
expropriation, investors may choose to settle the dispute through a mediation
mechanism in which a designated cross-strait investment dispute settlement
institution would mediate to find a reasonable compensating amount or method.

19

4. The Enforcement and Effectiveness of Cross-Strait Investment
Protection Agreement
The warming or cooling of political relations is indeed an important factor that affects
the development of economic and trade relations across the strait. In examining
the history of investment disputes of Taiwanese businesspeople in China, one finds
that before May 20, 2008, when the two sides had not yet resumed institutionalized
consultation, written co-processing requests sent by the SEF rarely received a
response from the ARATS. After Taiwan’s second party alternation on May 20, 2008,
however, consultation between the two cross-strait organizations returned. The SEF
and ARATS resumed their exchange and consultation through institutional channels,
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after which the ARATS adopted a more active attitude for handling responses.
In addition to the institutionalized channels between the two cross-strait
organizations, after the cross-strait investment protection agreement came into
effect on February 1, 2013, investors involved in investment disputes with host
governments (hereafter referred as “P-G”) may request that the administrative coprocessing mechanisms as specified in the Cross-strait BIA handle the matter.
For instance, if a Taiwanese businessperson has a dispute with a host government
in China, he or she could request co-processing between the Department of
Investment Services of Taiwan’s Ministry of Economic Affairs and the Department
of Complaints and Coordination within the Taiwan Affairs Office of China’s State
Council. This, along with the cross-strait organizations, provides a dual-channel
system for mediating disputes.

4.1 Categories and Resolutions for Taiwanese Business Disputes in China
When Taiwanese businesspeople go to China to invest, it is inevitable that they would
encounter economic and trade disputes due to differences in both the legal system
and investment environment between the two sides of the strait. In recent years,
due to the continuous changes in China’s investment and business environment,
and in response to international climate change and environmental protection
demands, China has also continuously adjusted its economic and trade development
strategies to make it easier to attract foreign investment. Yet China’s adjustments and
enforcement of preferential policies for foreign and Taiwanese businesses have often
been inadequate, which lead to an endless number of economic and trade disputes
involving the rights and interests of Taiwanese businesspeople. Some of the problems
were relatively normal problems in which Taiwanese businesspeople in China were
faced with local regulations or policies. Other problems are specific cases in which a
Taiwanese businessperson would file a complaint about an economic or trade dispute.
These include P-G investment disputes, private party disputes among investors
(hereafter referred to as P-P), and issues concerning personal safety that arise from
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investments.
According to the TEEMA Survey Report, a survey report on the investment
environment and risk in China conducted annually by the Taiwan Electrical
and Electronic Manufacturers’ Association, recent economic and trade disputes
encountered by Taiwanese businesspeople while operating in China include the
following (ranked in order of frequency): labor, land/factory, transaction, debt,
contract, joint venture, tax, trade, intellectual property, customs, trademark, and
medical. As listed, labor disputes, land/factory, and transaction disputes remain the
three most common types of disputes (see Table 1).
Table 1. Type and Ratio of Taiwanese Businesspeople’s Economic and Trade Disputes in
China during 2013-2016
Type of Dispute
Labor

2013
(N=2,566)

2014
(N=2,498)

2015
(N=2,456)

2016
(N=2,332)

841

965

1,095

1,215

Land/factory

324

303

444

468

Transaction

298

355

408

432

Debt

295

324

352

327

Contract

352

384

313

346

Joint Venture

104

198

241

267

Tax

275

185

193

176

Trade

168

143

147

161

Intellectual Property

163

250

140

138

Customs

233

161

115

124

Trademark

101

101

121

119

Medical
Total Disputes

121

144

104

103

3,275

3,513

3,673

3,876

Source: Taiwan Electrical and Electronic Manufacturers’ Association (2014). The 2014 Survey
Report on Investment Environment and Risks in Mainland China. Taipei: Business Weekly;
Taiwan Electrical and Electronic Manufacturers’ Association (2015). The 2015 Survey Report
on Investment Environment and Risks in Mainland China. Taipei: Business Weekly; Taiwan
Electrical and Electronic Manufacturers’ Association (2016). Taiwan Electrical and Electronic
Manufacturers' Association—Thirteenth Five-Year Plan Business Opportunities. Taipei:
Business Weekly.
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Regarding the approaches of solving economic and trade disputes, the TEEMA
Survey Report states that in recent years, the resolution approaches adopted by
Taiwanese businesspeople in their economic and trade disputes in China are ranked
in order of frequency: judicial approach, local government, Taiwanese business
associations, arbitration, and private channels (see Table 2). Using 2016 as an
example, when faced with an economic and trade dispute, Taiwanese businesspeople
gave first priority to the judicial approach (31.6%) as the method for solving
disputes, followed by local government (25.0%), Taiwanese business associations
(17.92%), arbitration (13.8%), and private channels (12.13%) (see Table 3).
Analyzing data related to satisfaction level with the dispute resolution approaches,
Taiwanese business associations had the highest rate of satisfaction among
Taiwanese businesspeople (29.72% were “very satisfied”), followed by the judicial
approach (18.42% “very satisfied”), and arbitration (16.44% “very satisfied”). On the
other hand, local government had the highest rate of dissatisfaction (22.41% “very
unsatisfied”), followed by the judicial approach (16.64% “very unsatisfied”) and
arbitration (16.11% “very unsatisfied”) (Table 3).
Table 2. TEEMA Taiwanese Businesspeople’s Economic and Trade Disputes in China and
Their Resolution Channels in 2013-2016
Resolution Approach
Proportion
Rate of
Sample No. of
Taiwanese
of
Percent Judicial
Year
Private Satisfaction
Local
Number Disputes
Arbitration Business
Disputes
Channel
Approach Government
Association

2013

2,566

3,275 127.63% 100.00%

598

556

299

302

233

58.48%

2014

2,498

3,513 140.63% 100.00%

657

610

321

359

271

57.16%

2015

2,607

3,637 140.89% 100.00%

713

627

339

409

313

54.51%

2016

2,740

3,876 141.46% 100.00%

756

637

350

452

317

53.82%

Source: Taiwan Electrical and Electronic Manufacturers’ Association (2014). The 2014 Survey
Report on Investment Environment and Risks in Mainland China. Taipei: Business Weekly;
Taiwan Electrical and Electronic Manufacturers’ Association (2015). The 2015 Survey Report
on Investment Environment and Risks in Mainland China. Taipei: Business Weekly; Taiwan
Electrical and Electronic Manufacturers’ Association (2016). Taiwan Electrical and Electronic
Manufacturers’ Association—Thirteenth Five-Year Plan Business Opportunities. Taipei:
Business Weekly.

©

2016 by Taiwan Foundation for Democracy

The Human Rights of Taiwanese Businesspeople in Mainland China 233

4.2 Characteristics of Recent Taiwanese Businesspeople’s Economic and Trade
Disputes in China
The TEEMA Survey Report’s data on the type of economic and trade disputes,
dispute resolution approaches, and satisfaction levels of the Taiwanese
businesspeople in China do not comprehensively show the entire nature of these
disputes. According to data compiled by the SEF, in recent years, general case
problems in which Chinese regulations or policies were involved in Taiwanese
businesspeople’s economic and trade disputes include: labor strikes arisen from the
“five insurances and one fund”, recurrent difficulties with the Draft of Regulations
of the Guangdong Province on Enterprises’ Collective Contracts, problems with the
Mini-Three-Links, and issues with State Council Document No. 62, which attempted
to clean up preferential tax policies and other aspects of local governments.

20

Table 3. TEEMA Taiwanese Businesspeople’s Approaches for Resolving Economic and Trade
Disputes and Their Level of Satisfaction in 2016
Dispute
Resolution
Approach

Not Yet
Resolved

Very
Satisfied

Satisfied

Unsatisfied

Very
Unsatisfied

Total

Judicial
Approach

155

124

137

145

112

673

23.03%

18.42%

20.36%

21.55%

16.64%

31.16%

Local
Government

101

70

111

137

121

540

18.70%

12.96%

20.56%

25.37%

22.41%

25.00%

55

49

72

74

48

298

18.46%

16.44%

24.16%

24.83%

16.11%

13.80%

Arbitration
Taiwanese
Business
Association

69

115

119

55

29

387

17.83%

29.72%

30.75%

14.21%

7.49%

17.92%

Private
Channel

56

34

81

58

33

262

21.37%

12.98%

30.92%

22.14%

12.60%

12.13%

436

392

520

469

343

2,160

20.19%

18.15%

24.07%

21.71%

15.88%

100.00%

Total

Source: Taiwan Electrical and Electronic Manufacturers’ Association (2016). Taiwan
Electrical and Electronic Manufacturers' Association—Thirteenth Five-Year Plan Business
Opportunities. Taipei: Business Weekly.
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Regarding individual cases of disputes involving Taiwanese businesses, the P-G type
of investment disputes can be broadly divided into the following categories: land
expropriation, compensation for demolition and relocation, issues with the land’s
historical legacy, failure of local governments to honor their pledges, custom and
taxation issues, improper administrative behavior or inaction, and non-enforcement
of court rulings.
With respect to P-P private disputes, these can be categorized as joint investment
and venture disputes, transaction disputes, land/housing disputes, equity transfer
disputes, insurance claim disputes, various contractual disputes, and intellectual
property disputes.
Personal safety incidents arising from investments include murder, robbery,
injury, intimidation, blackmail, kidnapping or illegal detainment, personal freedom
restriction due to a legal case, disappearance, factory sieges, border control or
overstays in China that needed government assistance to return to Taiwan.
Table 4 and Table 5 show developments in the various aspects of personal
safety of Taiwanese businesspeople in China. The main reason that personal safety
cases have decreased over the years is that when Taiwanese businesspeople have a
dispute in China, they usually go through the Taiwanese business associations, the
Taiwan Affairs Office, or the SEF to settle the matter, meaning that not all cases
were handled through the SEF. Looking at personal safety data, in 2015 there were
six murders of Taiwanese people, which is far more than the 1 case of murder in
both 2013 and 2014. There were 9 cases of kidnapping and illegal detention, which
was consistent with the two years prior. There were 6 cases of robbery, injury, and
intimidation/blackmail, lower than the 13 cases in 2013 but higher than the 4 cases in
2014. Between January and November 2016, there were 1 case of murder, 16 deaths
from an accident or illness, 13 cases of hospitalization from accidental injuries, 2
cases of robbery, injury, and intimidation/blackmail, 4 cases of kidnapping and illegal
detention, and 40 cases of personal freedom restriction due to legal case. Given these
numbers, it is evident from China’s economic development, rapid socio-economic
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transformation, and rise in its human rights awareness that the personal safety of
Taiwanese businesspeople investing in China remains an important issue extremely
worthy of attention.
Table 4. Number of Personal Safety and Asset Cases for Taiwanese Businesspeople in China
in 2013-2016
						
Unit: Cases
Property Law
Year

Type

2013

Personal Safety

Complaints from
Taiwan Businesses

Complaints from
Chinese People or
Manufacturers

Total

216

391

11

618

2014

192

312

7

511

2015

199

392

14

605

Jan-Nov 2016

136

129

5

270

Source: Economic and Trade Office, Straits Exchange Foundation. http://www.seftb.org/
mhypage.exe?HYPAGE=/02/02_3.asp

4.3 Political Deadlock Hinders the Implementation of Cross-Strait Investment
Protection Agreement
The Cross-Strait Bilateral Investment Protection and Promotion Agreement formally
took effect on February 1, 2013. Since the signing of the agreement until the end
of September 2016, a total of 278 investment dispute cases involving Taiwanese
businesspeople have been received. Of these, 167 of the cases were forwarded to the
corresponding mainland Chinese authorities for co-processing. Fifty-eight percent
of those cases had been settled through co-processing with an additional ninetytwo cases having already completed co-processing procedures. In five other cases,
the space for administrative co-processing was restricted because the Taiwanese
businessperson who filed the case was unfamiliar with local laws or judicial
decisions. For the remaining cases, Taiwanese businesses and mainland Chinese
government agencies had already initiated consultation through facilitation, and the
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differences between the two parties in the disputes had been reduced (Table 6 and
7). Cases forwarded to Chinese agencies predominantly fell under the P-G category
(dispute resolution between the investing party and host governments representing
the place of investment). These cases include the compensation for expropriation
(20 percent), issuance of land certificates (29 percent), administrative disputes (10
percent), unenforced court rulings (10 percent), and other types of disputes (shown in
Table 8).
Table 5. Type of Personal Safety Cases of Taiwanese Businesspeople in 2013-2016
Unit: Cases
Type
Year

Robbery,
Personal
Death Hospitalization
injury,
Kidnapping, freedom
from
due to
Murder
intimidation
illegal
restricted Disappearance Other Total
accident
accidental
and
detention due to legal
or illness injury or illness
blackmail
case

2013
1
30
28
13
9
62
18
55 216
2014
1
24
33
4
8
61
20
41 192
2015
6
22
31
6
9
42
25
18 159
Jan-Nov
1
16
30
2
4
40
7
36 136
2016
Source: Economic and Trade Office, Straits Exchange Foundation. http://www.seftb.org/
mhypage.exe?HYPAGE=/02/02_3.asp
Table 6. Cases Received for Administrative Co-processing under the Cross-Strait Investment
Protection Agreement
Period

Cases received

Legal consultation
provided

Administrative coprocessing

Aug. to Dec. 2012

43

12

31

Jan. to Dec. 2013

77

21

56

Jan. to Dec. 2014

60

23

37

Jan. to Dec. 2015

71

40

31

Jan. to Sept. 2016

27

15

12

Total

278

111

167

Source: Department of Investment Services, Ministry of Economic Affairs (2016).
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Prior to the signing of the Cross-strait BIA, Taiwanese businesspeople went through
other channels to resolve disputes. The Cross-strait BIA simply allowed Taiwanese
businesspeople to have a more official communication channel and legal basis for
their trade disputes.
According to SEF data, from May 20, 2008, to the end of December 2015, the
SEF handled 3,025 cases of Taiwanese businesspeople’s economic and trade disputes
(including personal safety cases) by sending correspondence to the ARATS for coprocessing. Of these, 1,424 cases received response from the ARATS and had been
resolved; the cumulative case resolution rate was 47.07 percent. With respect to the
type of cases, Taiwanese businesspeople’s economic and trade disputes handled by
the SEF for co-processing remain primarily P-P private disputes, which accounted
for over half of the cases. Next were personal safety cases arising from investments,
accounting for about 40 percent. P-G investment disputes had the smallest share
of cases, representing only 10 percent of cases accepted by the SEF.

21

Clearly, the

methods of resolution for Taiwanese businesspeople’s economic and trade disputes
can be broadly divided into the four following categories: (1) amicable negotiations
between the parties to the dispute; (2) coordination through the place of investment
or the superior authorities thereof; (3) administrative co-processing mechanisms
(including the SEF and ARATS, as well as the Department of Investment Services
in the Ministry of Economic Affairs, and the Department of Complaints and
Coordination within the Taiwan Affairs Office); (4) recourse through administrative
remedy or judicial proceedings. Among these types, nearly sixty percent of the cases
were resolved through administrative co-processing, from a total of 278 cases that
were processed between August 2012 and September 2016 (see Table 6).
After the signing of the Cross-strait BIA, the two sides originally held coprocessing work meetings every three months to discuss various investment dispute
cases, but after the party alternation in Taiwan’s central government in 2016, crossstrait relations had cooled. The last cross-strait co-processing work meeting was
held in April 2016, and work meetings scheduled for July and October had been
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postponed indefinitely. The Chinese government has seemingly since stopped
any contact with Taiwanese officials, which will certainly have an impact on the
implementation of the Cross-strait BIA.
Table 7. Status of Administrative Co-processing Cases under the Cross-strait BIA
Case status

Nature of cases

Co-processing
already completed

P2G

P2P

Appeal completed

39

13

No room for co-processing

35

5

5

0

Further co-processing difficult because
Taiwanese businessperson did not follow
Limited room for co- local laws
processing
Chinese courts already rendered
final judgment, limited room for coprocessing
In process

Both parties still in dispute

Total

Total
number of
cases
92

5
0

0

67

3

70

146

21

167

Source: Department of Investment Services, Ministry of Economic Affairs (2016).
Table 8. Type of Cases Handled under the Cross-Strait Investment Protection Agreement
Case

Administrative
co-processing

Type

Number of Percent of
cases
cases

Cases that
completed coprocessing

Land use rights

48

29%

24

Compensation for expropriation

34

20%

16

Administrative disputes (business
registration, franchise rights)

17

10%

11

Court proceedings (lawsuit wins
not enforced, or cases not filed)

16

10%

12

Other (village association
disputes, factory sieges, etc.)

52

32%

29

Total

167

100%

92

Source: Department of Investment Services, Ministry of Economic Affairs (2016).
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5. Investment Risks and Problems Faced by Taiwanese Businesspeople in China
For a long time, Taiwanese businesspeople had faced economic and trade risks
while investing in China, including suffering from rights infringements, which
results from damages to their rights and interests. Major cases of these rights
violations include the following: local governments’ failure to pay compensation
for land transfer on schedule, sieges of Taiwanese-operated stores and factories,
land and shareholder debt disputes involving Taiwanese businesspeople in China,
pressure brought about from improper enforcement of environmental protection
policies, impact on business operations from adjustments and changes in preferential
policies, intellectual property patent and trademark cases, and threats to Taiwanese
businesspeople’s personal safety. The emergence of these prolonged cases that go
unresolved for years are due to the precarious nature of China’s legal system as well
as the lack of local governments’ determination and ability in resolving economic
and trade disputes. Moreover, in recent years, the demand of systemic reform of the
Chinese economy, the advancements of macroeconomic control policies, and the
pressures and challenges of economic globalization have precipitated the reform
of numerous Chinese economic and trade policies. In an attempt to adapt to the
internal and external environment, China made policy adjustments that heavily
influence Taiwanese and foreign investments while simultaneously spawning a host
of new problems. Economic and trade policies that have given Taiwanese businesses
new operational pressures and challenges include the implementation of the Labor
Contract Law, the amendment of the Enterprise Income Tax Law, the reduction of
export tax rebates for 2,831 products, the expansion of bans and restrictions on types
of processing trade, the execution of real estate regulatory policies, and the addition
of real estate sector to the list of areas where foreign investment is restricted. This
pressure is reflected in the implementation of the Labor Contract Law and the
Enterprise Income Tax Law since January 1, 2008.*
The operational risks faced by Taiwanese businesses from the economic and trade
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policy adjustments made by China to adapt to the internal and external environment
are reported in the surveys on the investment environment and risk in China
conducted annually by TEEMA. The 2014 survey added “the risk that increasingly
severe environmental protection demands would result in higher operating costs”
among the indicators used to assess the investment environment and risk in China.
In the 2015 survey, four moral risk indicators were added, including “the risk of
local government violating the regulations of Central government policies,” “the risk
of local people violating good customs,” “the risk of local firms not fulfilling their
corporate social responsibility,” and “the risk of local employees violating workplace
ethics.” In turn, the 2016 survey added two operational risk indicators, namely “the
risk of company delivery delays resulting from occasional safety and on spot-checks
by local governments” and “the risk of local smog causing a negative impact on the
company’s operations,” and one legal risk indicator, “the risk of local governments
making a policy change under the new cross-strait political relationship” (see Table
A1 in the Appendix).
According to the 2016 Taiwan Electrical and Electronic Manufacturers’
Association (TEEMA) Survey Report, evaluations of social risk associated with
investments in China for 2016 are higher than those of 2015, indicating that
Taiwanese businesspeople believe social risk in China has steadily increased. The
measure of social risk includes the following three indicators, listed by decreasing
level of risk: (1) the risk of difficult-to-resolve labor-management or economic and
trade disputes; (2) the risk of frequent occurrence of local employee protests and
resistance; and (3) the risk of local threats to personal safety and assets (see Table 9).
Assessments from the past five years have shown that “the risk of difficult-to-resolve
labor-management or economic and trade disputes” has gradually risen over time.
This indicates that despite Chinese institutions have improved overall, labor and
trade conflicts are not uncommon and will remain a significant concern to Taiwanese
businesses (see Table A1 in the Appendix).
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Table 9. TEEMA Ranking of Investment Risks for Taiwanese Businesspeople’s Rights and
Interests While Investing in China in 2013-2016 (Ordered by Highest Risk)
2013
2014
2015
2016
Investment Risk: Assessment Dimensions and Indicators
Rank Rank Rank Rank
Operational-015 The risk that increasingly severe
environmental protection demands would result in higher
2
2
1
operating costs
Social-02 The risk of difficult-to-resolve labor1
1
1
2
management or economic and trade disputes
Economic-05 The risk of Taiwanese companies
4
9
7
3
frequently facing local economic and trade disputes
Legal-04 The risk of a difficult-to-control negotiation
3
5
4
4
process with local governments
Legal-01 The risk of frequent changes in local
5
4
3
5
governments’ administrative orders
Legal-09 The risk of local governments making a policy
6
change under the new cross-strait political relationship
Social-01 The risk of frequent occurrence of local
2
3
6
7
employee protests and resistance
Legal-03 The risk of inconsistent implementation of
7
11
9
8
laws, contracts, and regulations by government officials
Legal-02 The risk of violations to Taiwanese businesses’
9
7
8
9
legally acquired land use rights and commitments
Legal-06 The risk of government agencies not being able
6
6
5
10
to implement effectively judicial or arbitration decisions
Legal-05 The degree of risk of government mediations
and arbitration disputes not being fair to Taiwanese
8
12
10
11
businesses
Social-03 The risk of local threats to personal safety and
10
8
11
12
assets
Legal-08 The risk of local governments using criminal
12
16
12
13
law methods to handle economic cases
Operational-010 The risk of detention of local Taiwanese
businesspeople due to economic and trade and tax
11
13
13
14
disputes
Legal-07 The risk of local governments using
inappropriate means to demand monetary feedback from
13
15
14
15
Taiwanese businesses
Operational-09 The risk of local government interference
14
14
15
16
with Taiwanese businesses’ operations
Source: Taiwan Electrical and Electronic Manufacturers’ Association (2016). Taiwan
Electrical and Electronic Manufacturers’ Association—Thirteenth Five-Year Plan Business
Opportunities. Taipei: Business Weekly.
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The 2016 TEEMA report also notes a higher level of legal risks associated with
Taiwanese businesspeople’s investments in China when compared to 2015. Among
the nine indicators that constitute the measure of legal risk, the three indicators
with the highest levels of risk are (in order): (1) the risk of a difficult-to-control
negotiation processes with local governments; (2) the risk of frequent changes
in local governments’ administrative orders; and (3) the risk of inconsistent
implementation of laws, contracts, and regulations by government officials (see
Table 9). On the other hand, the three indicators of legal risk that have the lowest
levels of risk are: (1) the risk of local governments using inappropriate means to
demand kickbacks from Taiwanese businesses; (2) the risk of local governments
using criminal law methods to handle economic cases; and (3) the degree of risk
of government mediations and arbitration disputes not being fair to Taiwanese
businesses (see Table A1 in the Appendix). Therefore, local governments in China
are often affected by policy discontinuities, leading to the unstable implementation of
administrative measures. Under these constantly changing circumstances, Taiwanese
businesspeople are struggling to stay informed of relevant supporting policies,
which results in higher risk potential. The recent cases that have been of concern to
Taiwanese businesspeople are detailed in the following sections.

5.1 The Case of Five Insurances and One Fund
In 2015, an issue that attracted attention was the “five insurances and one fund”,
which involve the systems of social insurance that maintain mainland China’s
socioeconomic stability. The “five insurances” comprise of endowment insurance,
medical insurance, unemployment insurance, employment injury insurance, and
maternity insurance. The “one fund” refers to the housing provident fund. The
endowment insurance, medical insurance, and unemployment insurance premiums
are paid jointly by the workers and employers. The premiums for employment injury
insurance and medical insurance, however, are backed by employers, which means
individual employees are not required to contribute. Some Taiwanese businesses
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that operate in China are in labor-intensive industries, where profits mainly depend
on low labor costs. Often in these sectors, the bigger the labor force the more profit
they make. So if the socio-economic environment is poor, businesses make fewer
profits and may even run into operating problems. In 2015 China strictly enforced
payment into the “five insurances and one fund,” raising labor costs. Factories with
a large workforce became a heavy burden. In recent years, Taiwanese businesses’
profits have been continuously shrinking. Operating under these difficulties, some
have decided to close shop, contributing to the wave of factory stoppages.

22

In

March 2015, there were two labor strikes: one at the Guangdong Stella Footwear
factory and the other at the Dongguan Yue Yuen factory. The Stella Footwear
factory workers were dissatisfied with the contributions made to the public housing
provident fund, and thousands of them held strikes, besieging the factory for several
days. The scene was chaotic, and the local government had to send a large number
of riot police to prevent violence.

23

The Dongguan Yue Yuen factory had already

* According to China’s “Labor Contract Law,” companies are required to sign labor contracts without a fixed term. Employees who have worked ten consecutive years are regarded as labor without
a fixed term. When companies formulate, amend, or decides rules or important events such as
remuneration, which are directly related to the interest of the employees, such rules or important
events shall be negotiated with the labor union or the employees’ representatives on an equal basis
to reach agreements on these rules or events. The implementation of this law means that labor rules
related to business operations, such as remuneration, work hours, breaks and vacations, shall be negotiated by workers and employing units on an equal basis, which represents a substantial increase
in the collective bargaining power of workers. With regard to the “Enterprise Income Tax Law,”
according to the revised new regulations, the income tax rate for domestic and foreign-funded
enterprises was uniformly adjusted to 25% (the original income tax rate for domestic-invested
enterprises was 33%, whereas that for foreign-invested enterprises was 15% on average). Foreignfunded enterprises that already enjoyed preferential tax rates shall have a five-year transition period, however. At the same time, the new regulations state that foreign-funded enterprises shall be
levied a 10% dividend income tax for remitting any profit surplus overseas. The revised “Enterprise
Income Tax Law” increases the income tax burden on foreign-funded and Taiwan-funded enterprises, and the law is harmful to Taiwanese businesses remitting surpluses back to Taiwan. Taiwan
Electronics and Electronic Manufactures Association (2008). The 2008 Mainland China Investment
Environment and Risk Survey: Transformation and Upgrade Opportunities (pp. 126-130). Taipei:
Business Weekly Group.

© 2016 by Taiwan Foundation for Democracy

244 China Human Rights Report 2016

been the site of violence in 2014; fortunately, the sabotage of workers did not have a
great effect this time. Yue Yuen promised that if the company merged manufacturing
lines or laid off workers, the affected workers would be given severance pay.

24

It

is clear that Taiwanese businesses operating in China must face obstacles coming
from many different directions. Externally, they must face unfair treatment from law
enforcement agencies. Internally, they must face a rise in labor consciousness, with
factory workers frequently demanding raises. This ultimately resulted in the Yue
Yuen tragedy, in which Taiwanese businesspeople find themselves in a “catch-22”
predicament.

5.2 The Case of Changes in Tax Benefits
On November 27, 2014, China’s State Council released the Notice on Reviewing and
Regulating Preferential Policies for Taxation and Other Aspects (Document No. 62).
The central government demanded each local government clean up their tax benefit
policies and bring all their enterprises tax benefits under a unified central system by
April 2015. Local governments could no longer set their own fiscal and tax benefits
without State Council approval. By the end of March 2015, local governments were
to submit to the Ministry of Finance a status report of their review of tax revenue
and other benefit policies, which would ultimately be reported to the State Council.
Even more gravely, this policy was retroactive. Tax and spending benefits given to
companies in the past would be uniformly written off. The previous accounting would
not be recognized. Taiwanese businesses were worried that the sudden cancelation
or adjustment of preferential policies would impact their business development.
Thus, the two cross-strait organizations, in conjunction with the Mainland Affairs
Council, the Ministry of Economic Affairs, and other business groups, actively
worked together to let the Chinese government know about these concerns. On May
12, 2015, the State Council promulgated Document No. 25, the Notice of the State
Council on Preferential Tax Policies and Other Preferences, which clearly stated
that benefits for Taiwanese businesses would continue. This edict would include all
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agreements signed with local governments before the end of March 2015. Benefits
already granted to Taiwanese businesses would continue to be honored, as Document
No. 62 would not affect them.

25

This mitigated many Taiwanese businesspeople’s

original worries about potential harmful consequences of the new tax policy.

5.3 The Application and Enforcement of “FATCA”
In recent years issues with the Foreign Account Tax Compliance Act (FATCA)
have caught the attentions of United States citizens living around the world. In
2010 the United States requested via FATCA that financial institutions in foreign
countries must provide asset and transaction information of U.S. nationals living
overseas, for the purpose of assisting the Internal Revenue Services to collect taxes.
Essentially, FATCA forces financial institutions around the world to conduct tax
investigation work, a task that the United States is responsible for, increasing these
financial institutions’ operational costs and raising issues about financial information
confidentiality. It is estimated that since the U.S. FATCA’s implementation six years
ago, a total of 100,000 U.S. nationals had filed taxes with the U.S. government again,
yielding an amount as high as 10 billion dollars in back taxes.

26

Because Taiwan

has yet to sign a FATCA agreement with the U.S., clients of Taiwanese financial
institutions may be subject to a 30% withholding tax penalty when investing in the
United States.*
China’s own version of FATCA, the Measures on the Administration and Due
Diligence Procedures for Non-Residents’ Financial Accounts Information Relating
* The Intergovernmental Agreement (IGA) signed between the United States and other countries
has two models. The first is applicable to nations that have signed a comprehensive tax agreement
with the United States. Under this model, each nation’s financial institutions would collect information on U.S. nationals, transmit this data to the host country’s tax agencies, which would then
in turn transfer the information to the U.S. Internal Revenue Service (IRS). The second model is
applicable to nations that have not signed a comprehensive tax agreement with the U.S. For example, after Taiwan’s financial institutions have collected asset and transaction information of U.S.
clients, this information cannot be transferred to the IRS through Taiwan’s national tax agencies;
rather, each financial institution would directly report to the IRS, which shall be responsible for
tax recovery. Lin, Wen-yi (2016). “Two Years of Taiwan-US FACTA, Painful for Taiwan’s Financial Industry.” Wealth Magazine (Taipei), November 17:50-52.
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to Tax Matters, attracted much attention in 2016. This means that past practices
of hiding information to avoid investigation would no longer be legal, as the new
regulations require that all financial information to be open and transparent. The
new measures will become effective January 1, 2017, and shall target all “nonresident” individual accounts whose balance exceeds RMB 6 million for inventory
purposes. Financial information inventory of all non-residents is expected to be
completed by 2018, and all financial account information will then be reported to
the State Administration of Taxation. In accordance with the provisions of China’s
Individual Income Tax Law, individuals who have resided in China for one full year
are categorized as “tax residents” (or simply “residents,” and all those who do not
meet this requirement are called “non-residents”). China’s FATCA provisions require
the banking industry to collect non-residents’ financial information, and the new
rules affect Taiwanese businesses because a large number of Taiwanese managers
stationed in China are non-residents.

27

The main purpose behind China’s push of these provisions is linked to China’s
active participation in combating international tax evasion in recent years. It has
successively signed tax information exchange agreements with several tax havens,
including the Cayman Islands, the British Virgin Islands, and Bermuda. Yet before
any tax information can be exchanged, financial account information must be
obtained first. Thus, these provisions not only alter the conditions surrounding
financial institutions, but also allows for the indirect acquisition of non-residents’
account information. The application and enforcement of these rules will have
a considerable impact on Taiwanese businesspeople and their investments in
China. Since the main clients of Taiwan-funded banks in China are Taiwanese
businesspeople and managers, China’s version of the FATCA will require local
Chinese branches of Taiwan-funded banks to report all financial information of its
Taiwanese clients to Chinese tax authorities. The new rule puts great pressure on
Taiwan-funded banks that are operating in China and creates tension between the
Taiwan-funded banks and their Taiwanese clients.
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6. The Effectiveness of Cross-Strait BIA Will Be Affected by Political Factors
The signing of the Cross-strait BIA has established an institutionalized and legalized
consultative mechanism that provides institutionalized protection of Taiwanese
businesspeople’s investment rights and interests in China. However, the question
surrounding whether its implementation is affected by differences in political system
between the two sides of the strait and the political atmosphere is worth paying close
attention to. This question can be answered by carefully observing the provisions of
the cross-strait investment protection agreement, its actual implementation, and the
state of political relations across the strait.
The two cross-strait organizations spent two years negotiating the Cross-strait
BIA, whose contents covered a wide range of issues. It incorporated the features
of both sides of the strait and went beyond the norms of a general international
investment protection agreement.

28

Yet, there are some who argue that—regarding

the resolution of investment disputes in the Cross-strait BIA—the Interim Measures
for Recognition of the Trans-investment of Taiwan Investors through a Third Place
(abbreviated as Interim Measures) formulated by China’s Ministry of Commerce
clearly violates international human rights covenants, as evidenced by its problems
with respect to applicable legal status, investment dispute resolution, and the
status of international law.* Article 3 of the Interim Measures defines Taiwanese
businesspeople as foreign: i.e., as “foreign investors” as defined by the laws for the
three types of foreign-funded enterprises.* In that case, the disputes of Taiwanese
* Article 3 of the Interim Measures states that the Ministry of Commerce, in tandem with State
Council’s Taiwan Affairs Office, the competent authorities for commerce of the provinces, selfautonomous regions, direct-controlled municipalities, specially designated cities, and Xinjiang
Production and Construction Corps (hereinafter referred to as the provincial commerce departments), and the Taiwan affairs offices on the same level of government, will take responsibility for
the verification and management of Taiwanese investments through a third place.
* The Interim Measures for Recognition of the Trans-investment of Taiwan Investors through a
Third Place stipulates that in the event of an investment dispute, its resolution may be coordinated
by the cross-strait investment dispute resolution mechanism, but the legal validity of the mechanism’s judgment is not clearly defined by the interim measures.
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businesspeople ought to be resolved in international courts, as is customary for
bilateral trade controversies concerning “foreign investors.” Instead, the Cross-strait
BIA stipulates that their disputes should be handled by a cross-strait investment
dispute resolution mechanism: that is, international courts cannot mediate these
cases. Additionally, the judgments of the mechanism are not granted legal validity
by the Cross-strait BIA.

29

Without that legal validity, the mechanism’s judgment is

merely a mediation agreement with no legal effect clearly specified in writing. If a
Taiwanese businessperson encounters an investment dispute in the future, there is
still doubt whether the dispute can attain a proper resolution.
After the Cross-strait BIA was signed, the relevant departments on both sides
respectively announced their designated investment dispute compensation and
mediation institutions. On October 1, 2013, Taiwan first publicly announced that
it had designated the Chinese Arbitration Association Taipei as its lead mediation
institution. On November 27 of that same year, China also announced that it had
designated 14 mediation agencies belonging to the China Council for the Promotion
of International Trade (CCPIT) and the China International Economic and Trade
Arbitration Commission (CIETAC) which would be responsible for mediating and
resolving investment compensation disputes between investors and the host country
or organization. However, even though the Cross-strait BIA had been effective for
more than three years, there has only been one single case of investors on either
side of the strait who had requested a designated mediation institution to mediate
an investment compensation dispute. Moreover, both the relevant departments and
the designated mediation institutions are still in the exploratory stage about how
they should operate as mediation mechanisms to resolve investment compensation
disputes. There continues to be a lack of consensus on the range of cases to be
accepted by designated mediation institutions as well as how the designated
mediation institutions can jointly mediate together. The Chinese Arbitration
Association and the CCPIT both formally work on a “case by case basis,” use
experience to guide practice, seek the most favorable dispute settlement system
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for on both sides of the strait, and have made suggestions to relevant departments
to encourage investors and related organizations to use mediation mechanisms for
resolving P-G investment compensation disputes. Yet that case was completely
rejected by the CCPIT on October 27, 2015, on the basis that “the Cross-strait
Investment Working Group had yet to reach a consensus on questions concerning the
scope for accepting cases and other related issues.”

30

Problems with China’s judiciary provide inadequate protection of Taiwanese
businesses and remain the biggest obstacle to the implementation of the bilateral
investment protection agreement. The most significant problem encountered by
Taiwanese businesspeople while investing in China is the lack of coordination
between the central and local governments. Even if China’s central authorities have
put in place the relevant safeguarding rules, as long as local governments hold
discretionary authority, Taiwanese businesspeople may not receive the appropriate
protection. Above all, the judicial failings of the Chinese government demonstrate
the lack of cooperation necessary to uphold the investment protection agreement
successfully. And despite the fact that the central government has enacted the
relevant legislation, as long as local governments neglect it, the protection of rights
and interests of Taiwanese businesspeople shall remain a fundamental problem.
Nevertheless, there appears to be a number of positive breakthrough in crossstrait economic and trade interactions. Feng Xia, the Chairwoman of the Taiwanese
Legal Research Center at the China University of Political Science and Law and an
executive member of the Law Association for Relations across the Taiwan Straits,
discussed the demands of Taiwanese businesspeople during the Second BeijingTaiwan Legal Practice Seminar on September 3, 2016. She noted that in recent
years Taiwanese businesspeople have increasingly demanded a more comprehensive
guarantee of their most basic rights and interests, mainly those concerning political,
economic, social, and cultural practices. However, neither the Law of the People’s
Republic of China on the Protection of Investment of Taiwan Compatriots nor its
Implementation Rules provides specific provisions for a majority of these areas. The
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Chinese government should uphold the notion that “both sides across the Taiwan
Strait are one family,” and start the revision of the Taiwan Investment Law and its
Implementation Rules as soon as possible. Solving the practical problems related to
Taiwanese businesspeople’s investment rights, interests, and protection should be the
primary goal. Effectively safeguarding Taiwan businesspeople and their families, as
well as guaranteeing the legitimate rights and interests of Taiwanese managers and
their dependents in investing, investing, starting a business, living, living, residing,
and other aspects should be a basic starting point. Doing so would mean improving
the provisions set in place to protect Taiwanese businesspeople’s investment rights
and interests and aid in the construction of a superior investment environment by
providing systemic protection for Taiwanese entrepreneurs.

31

In fact, on September 24, 2015, the Standing Committee of Shanghai Municipal
People’s Congress passed the Shanghai City Provisions on the Protection of Taiwan
Compatriots Investment Rights and Interests (shortened below as Provisions), which
came into effect on November 1, 2015. The Provisions provided protection for
Taiwanese investors’ investments rights and interests in Shanghai as well as other
rela257ted rights and interests.

32

The Provisions stated that:

As quasi-citizens, Taiwanese investors, legal employees, as well as their spouses, children,
and parents are eligible to receive the same medical treatment as Shanghai’s permanent
residents. They are also permitted to partake in China’s vaccination plan and basic public
hygiene services according to related regulations. Medical institutions should follow written
regulations and store medical records, and facilitate Taiwanese people under treatment in applying for cost reimbursements from health insurance institutions in the Taiwan area.

Guarantees of Taiwanese businesspeople’s investments rights and interests in China
are deeply influenced by the political environment across the Taiwan Strait. As a
result of the third party alternation in Taiwan’s government in 2016, for that year
TEEMA added three new risk items to its survey: “the risk of local governments
making a policy change under the new cross-strait political relationship,” “the risk
of company delivery delays resulting from occasional safety and on spot-checks
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by local governments,” and “the risk of local smog causing a negative impact on
the company’s operations” (see Table A1 in the Appendix). From 45 items across
six categories of risk—social, legal, economic, operational, transformation, and
moral—TEEMA listed the 16 worst risks for Taiwanese businesses operating in
China. Within this list, the item “the risk of local governments making a policy
change under the new cross-strait political relationship” only ranked sixth worst, a
confounding position given the issues surrounding cross-strait politics. It must be
pointed out, however, that the TEEMA likely conducted its survey in the months of
May and June 2016, before publishing the full report in August. Therefore, political
differences and tension across the strait were not yet fully evident during the period
of TEEMA’s investigation, so that the report could not fully capture the impact
and extent of “political relationship” to Taiwanese businesspeople’s investments in
China.
China has recently put forward a number of new measures for the protection of
Taiwanese businesspeople’s investment rights and interests in China. The Taiwan
Affairs Office and the CCPIT had jointly issued a document to promote the use of
arbitration to resolve disputes, as means to further improve Taiwanese businesses’
interests.

33

The CCPIT also unveiled a “Taiwan, Hong Kong, and Macau Enterprises

Service Center” on December 30, 2016, which provided a platform for small to
medium-sized enterprises and grass-root youth groups to interact.

34

Several Chinese

cities have continued to hire Taiwanese businesspeople to serve as consultants
for the Chinese People’s Political Consultative Conference or act as a specially
invited member so that they can grasp and anticipate problems faced by Taiwanese
businesses located in first-tier cities.

35

Yet despite all these efforts, there is little

doubt that these policy measures were instituted as mere expedient measures to make
up for the break in official communication between Taiwan and China.
The incident that attracted the most attention in 2016 involved the seafood
restaurant chain Hai Pa Wang, which was fined by Chinese authorities for violating
food safety regulations in its Chengdu factory. The incident elicited questions of
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the chain’s political stance, and subsequently driving Hai Pa Wang into taking a
political stance when the company issued a statement in a newspaper expressing its
support for the “One China principle.”

36

In early December 2016, while attending

the National Taiwan Compatriots Investment Enterprises Association Conference,
the Director of the Taiwan Affairs Office, Zhang Zhijun, stated that many Taiwanese
business partners were worried about changes across the strait would affect their
rights and interests. He emphasized, however, that China’s policy toward Taiwan
would not change as a result of political shifts in Taiwan. He added that China’s
top leader had already made clear policy declarations that Taiwanese businesses
would continue to be taken care of. At the same time, Zhang stressed that Taiwanese
businesspeople should understand political realities, encouraging them to make
“appropriate expressions about the peaceful development of cross-strait relations.”
What China would not tolerate are “green” Taiwanese businesspeople who operate
a business in China but also advocate Taiwanese independence.

37

This policy

standpoint has already cast a long shadow over the normal development of crossstrait economic and trade relations.

7. Conclusion
China’s reform and open-door policies, rapid economic development, and fast-paced
socio-economic transformation have indeed brought about a rise in its understanding
of and awareness about human rights. However, China still has a view of human
rights defined in social and economic terms. Hence, a wide gap remains between
China and other Western capitalist countries in terms of respect for civil and political
rights. Moreover, under an authoritarian one-party regime, government agencies
have absolute authority in the interpretation and enforcement of laws. This allows
the outside world to question whether China could actually provide real and equal
guarantees of human rights for all the inhabitants in its territory (including foreign
and Taiwanese businesspeople). To protect Taiwanese businesspeople’s investment
rights and interests in China, the SEF and ARATS signed the Cross-strait BIA in
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August 2012, establishing a consultation mechanism between government agencies
that provide systemic and legal safeguards for Taiwanese businesspeople’s investment
rights and personal safety. The cross-strait agreement indeed has a tangible effect
but the development of cross-strait relations is seriously affected by political factors.
In 2016, Taiwan’s government experienced the third change of the ruling party in
its political history. Due to differences in political identity between the two sides,
the official exchange channels between the two sides have been interrupted. As a
result, protecting the investment rights and interests of Taiwanese businesspeople
in China has become a significant challenge. As cross-strait interaction has gotten
closer in recent years, the number of Taiwanese businesspeople’s economic and trade
disputes in China has increased on a yearly basis. Such disputes include the rising
cost of labor in China and the difficulties in employee recruitment and management.
These particular issues have made labor-management disputes more commonplace,
seriously discouraging Taiwanese businesses from operating in China.
Moreover, China is currently undergoing a major structural transformation of its
economy and industry that is making its low-cost advantages gradually disappear.
At the same time, the rise of Chinese enterprises means that Taiwanese businesses
will likely encounter more competition which would result in more complications
when operating in China. There would most likely be an increase in economic and
trade conflicts as they struggle to defend their own rights and interests in China.
As Taiwanese businesses’ investment disputes steadily increase, they regularly
depend and work through the judicial approach, local governments, arbitration,
Taiwanese business associations, or private channels to resolve these disputes. Yet
Taiwanese businesspeople’s levels of satisfaction with these economic and trade
dispute resolutions have shown a yearly downward trend. At the same time, because
local governments in China lack sufficient motivation to resolve disputes, appeals
to Taiwanese business associations have been the primary means for settling cases.
Although the Cross-strait BIA has greatly improved the protection of rights and
interests of Taiwan-funded enterprises, the agreement’s primary dispute resolution
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mechanism is mediation—that is, it merely requires parties of a dispute to reach
a consensus, as opposed to an arbitration decision that is legally binding. The two
governments on either side of the strait are also entering a “cold but peaceful” period,
yet this means that the previous model of operation for cross-strait economic and
trade relations—one in which “people react, cross-strait organizations interact, and
officials coordinate”—is disrupted and may no longer work. The freezing of crossstrait relations has added to the uncertainty of investments and operations of Taiwanfunded enterprises in China and reduced the protection of their investment rights and
interests.
(Translated by Alex Lin; Reviewed by the Author)
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Appendix
Table A1. TEEMA Rankings of Risk Indicators for Investments in Mainland China,
2013-2016
2013
2014
2015
2016
Degree of Investment Risk: Assessment
Dimensions and Indicators
Score Rank Score Rank Score Rank Score Rank
Social-01 The risk of frequent occurrence
2.364
of local employee protests and resistance

22

2.525

25

2.550

18

2.557

21

Social-02 The risk of difficult-to-resolve
labor-management or economic and trade 2.384
disputes

27

2.572

35

2.627

39

2.632

41

Social-03 The risk of local threats to
2.270
personal safety and assets

5

2.476

11

2.513

5

2.509

5

Legal-01 The risk of frequent changes in
2.311
local governments’ administrative orders

12

2.522

24

2.577

29

2.576

28

Legal-02 The risk of violations to
Taiwanese businesses’ legally acquired 2.290
land use rights and commitments

6

2.481

12

2.534

12

2.543

11

Legal-03 The risk of inconsistent
implementation of laws, contracts, and 2.301
regulations by government officials

10

2.463

7

2.529

9

2.547

15

Legal-04 The risk of a difficult-tocontrol negotiation process with local 2.336
governments

16

2.507

20

2.567

25

2.584

33

Legal-05 The degree of risk of
government mediations and arbitration
2.291
disputes not being fair to Taiwanese
businesses

7

2.459

5

2.527

8

2.534

9

Legal-06 The risk of government agencies
not being able to implement effectively 2.306
judicial or arbitration decisions

11

2.484

14

2.552

19

2.538

10

Legal-07 The risk of local governments
using inappropriate means to demand 2.246
kickbacks from Taiwanese businesses

2

2.412

2

2.477

2

2.477

2

Legal-08 The risk of local governments
using criminal law methods to handle 2.250
economic cases

3

2.402

1

2.487

4

2.498

4
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Legal-09 The risk of local governments
making a policy change under the new
cross-strait political relationship

-

-

-

-

-

2.566

23

Economic-01 The risk of strict local
c o n t r o l o n f o r e i g n e x c h a n g e a n d 2.366
difficulties in remitting profits

23

2.511

21

2.587

30

2.573

26

Economic-02 The risk of frequent
2.348
changes in local land tax policies

18

2.492

16

2.547

17

2.550

17

Economic-03 The difficulty for
Taiwanese businesses to obtain financing
2.414
and access to capital through the local
bank system

32

2.551

32

2.588

35

2.597

39

Economic-04 The risk of local
governments not being able to honor
2.299
preferential policies for Taiwanese
businesses

9

2.471

9

2.532

10

2.549

16

Economic-05 The risk of Taiwanese
companies frequently facing local 2.323
economic and trade disputes

14

2.471

10

2.538

15

2.592

38

Economic-06 The risk of local
government’s protectionism having a 2.341
heavy impact on corporate profit

17

2.482

13

2.557

20

2.573

25

Economic-07 The risk of a wide range of
local government fees, apportions, and 2.363
fines

21

2.489

15

2.564

23

2.582

30

Economic-08 The risk of local
governments cutting down on preferential
2.354
policies that result in the loss of
investment advantage

19

2.512

22

2.574

27

2.585

34

Operational-01 The risk of unstable local
supply of water, electricity, gas, and 2.333
energy

15

2.504

19

2.563

22

2.589

36

Operational-02 The risk of local logistics,
transportation, and access routes being 2.293
difficult to manage

8

2.460

6

2.519

6

2.521

7

Operational-03 The risk of unstable
2.315
supply in local supporting manufacturers

13

2.463

8

2.535

14

2.543

12

Operational-04 The risk of local
businesses having a poor credit and 2.412
difficulties in collecting debt

31

2.536

27

2.579

31

2.590

37
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Operational-05 The risk of employees’
ethical conduct causing operating losses 2.417
for Taiwanese businesses

33

2.547

31

2.593

37

2.586

35

Operational-06 The risk of great
difficulties in recruiting local talent and 2.448
employees

36

2.593

36

2.648

42

2.696

45

Operational-07 The risk of frequent
personnel turnover resulting from the 2.443
lack of loyalty in employees

35

2.598

37

2.648

41

2.693

44

Operational-08 The risk that the cost
of operating business and maintaining 2.374
interpersonal networks is too high

24

2.539

30

2.576

28

2.584

31

Operational-09 The risk of local
government interference with Taiwanese 2.241
businesses’ operations

1

2.414

3

2.453

1

2.441

1

Operational-010 The risk of detention of
local Taiwanese businesspeople due to 2.268
economic and trade and tax disputes

4

2.421

4

2.483

3

2.482

3

Operational-011 The risk of
administrative obstruction when the cargo 2.362
is passing through local customs

20

2.503

18

2.567

26

2.551

19

Operational-012 The risk of unfair
(and differential) government treatment
2.378
with respect to Chinese and Taiwanese
investment firms

25

2.521

23

2.581

32

2.556

20

Operational-013 The risk that the
magnitude and speed of labor cost
2.477
increases are higher than what the
company can afford

37

2.606

38

2.640

40

2.682

43

Operational-014 The risk that increases
in raw material costs are too high, which 2.402
results in company losses

30

2.537

28

2.588

36

2.612

40

Operational-015 The risk that
increasingly severe environmental
protection demands would result in
higher operating costs

-

-

2.533

26

2.593

38

2.634

42

Operational-016 The risk of company
delivery delays resulting from occasional
safety and on spot-checks by local
governments

-

-

-

-

-

-

2.544

13
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O p e r a t i ona l -017 T he ri sk of l oc a l
smog causing a negative impact on the
company's operations

-

-

-

-

-

-

2.516

6

Transformational-01 The risk of exit
barriers that result from ending local 2.398
investment operations

28

2.538

29

2.565

24

2.571

24

Transformational-02 The risk of policy
obstruction or restriction by local
2.399
governments when Taiwanese businesses
are transforming and upgrading

29

2.552

34

2.581

33

2.579

29

Transformational-03 The risk that
government policy support for
2.430
transforming and upgrading Taiwanese
business upgrade is not implemented

34

2.551

33

2.583

34

2.584

32

Transformational-04 The risk that
the supply chain is not integrated as
2.383
Taiwanese businesses transform and
upgrade

26

2.494

17

2.525

7

2.530

8

Moral-01 The risk of local government
violating the regulations of Central
government policies

-

-

-

-

2.535

13

2.545

14

Moral-02 The risk of local people
violating good customs

-

-

-

-

2.547

16

2.565

22

Moral-03 The risk of local firms
not fulfilling their corporate social
responsibility

-

-

-

-

2.560

21

2.575

27

Moral-04 The risk of local employees
violating workplace ethics

-

-

-

-

2.534

11

2.550

18

Source: Taiwan Electrical and Electronic Manufacturers’ Association (2016). Taiwan
Electrical and Electronic Manufacturers' Association—Thirteenth Five-Year Plan Business
Opportunities. Taipei: Business Weekly.
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On Human Rights Dialogue and Confrontation
between China and the West—The Strategies of
China’s Human Rights Discourse*
Tung, Li-wen*
Democracy, freedom, human rights, and the market economy are at the core of
Western values. There has been a long history of debate between China and the
West regarding the legitimacy of these values. They are seen as part of America’s
grand strategy against China. From the 1970s onward, the U.S. State Department has
published its annual Country Reports on Human Rights Practices which comments
on the status of human rights protection around the globe, manifesting the idealist
side of U.S. foreign policy. After the conclusion of the Cold War, China became one
of the main targets of criticism.
In the late 1990s, U.S. President Bill Clinton formally put forward his theory of
democratic peace and a global alliance based on democratic values. This became the
guiding principles for both Republican and Democratic Parties’ policy toward China
in the 21st century. For example, Condoleezza Rice, National Security Advisor for
the first George W. Bush administration, elaborated on the foreign policy blueprint
the United States should follow in the January 2000 issue of Foreign Affairs. She
believed the U.S. should prioritize implementing the following five policy objectives:
(1) ensure that America’s military can deter war, project power, and fight in defense
of its interests if deterrence fails; (2) promote economic growth and political
openness by extending free trade and a stable international monetary system; (3)
renew strong and intimate relationships with allies who share American values and
can thus share the burden of promoting peace, prosperity, and freedom; (4) focus
* The author wishes to give a special thanks to Professor Tsai Ming-yan from the Graduate Institute
of International Politics at the National Chung Hsin University, who provided many valuable comments and suggestions. This chapter had been modified based on his comments.
* Tung, Li-wen is Professor in the Department of Public Security at the Central Police University.
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U.S. energies on comprehensive relationships with the great powers, particularly
Russia and China, two major powers to which the United States needs to pay special
attention; and (5) deal decisively with the threat of rogue regimes and hostile powers.
The Asia Rebalancing strategy proposed by Secretary of State Hillary Clinton
during the Obama administration was very similar to Rice’s proposal. At their core,
both strategies espouse that only democracy, freedom, human rights, and a market
economy can truly promote world peace and human well-being, allowing the United
States to maintain its superior position in terms of values. Of course, this superiority
also relies on a strong military, numerous allies following the U.S.’s lead, and
diplomatic skills (including the balance of power, soft power, and smart power, etc.)
in order to guarantee and bring these strategies to fruition.
The Chinese Communist Party (CCP) has always been highly skeptical of and
even hostile toward Western values and ideas. This stance can be seen throughout
China’s recent history, from the purges of capitalist remnants and bourgeois
sympathizers during the Cultural Revolution to the anti-bourgeois liberation and
anti-spiritual pollution campaigns in the Chinese economic reforms era. In the
latter half of the 1990s, this attitude was promoted by Jiang Zemin and Hu Jintao in
statements regarding the need to stay “vigilant of the West’s plot to westernize and
divide China” and other similar sentiments. At the 2011 annual plenary sessions of
the National People’s Congress and the National Committee of the Chinese People’s
Political Consultative Conference “lianghui”, then Chairman of the Standing
Committee of the National People’s Congress Wu Bangguo presented a set of
interdictions which later came to be known as the “Five Do-Nots” (wubugao): “do
not make a system in which multiple parties govern in turn, do not diversify guiding
ideologies, do not separate the ‘three powers’ or create a bicameral system, do not
federalize, and do not privatize.” In short, China was committed in its stance “against
peaceful evolution.”
On the other hand, China’s State Council Information Office did release a white
paper on Human Rights in November 1991, the first officially Chinese document
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to recognize the concept of human rights. It has thereafter issued a white paper on
Human Rights about every two years. Beginning in 1999 the Chinese government
also started to publish yearly the Human Rights Record of the United States as a
reciprocal move, the purpose of which is to stress its position of “non-interference
in other countries’ internal affairs of other countries,” and opposition to “the export
of democracy and human rights.” For more than a decade, the two sides talked
past each other, and did not see eye-to-eye. China began engaging in human rights
dialogue with other Western countries in 1990, though it has largely been ineffective
and at times even counterproductive. The Human Rights Commission of Britain’s
Conservative Party published its report on Chinese human rights in 2013 and 2016,
evoking strong reactions from the CCP on both occasions.
This chapter considers (1) how the CCP has responded to Western critique
over the course of China’s dialogue with the West regarding human rights, and (2)
whether the protection of Chinese people’s human rights has improved. To answer
these questions, the chapter is divided into four sections: (1) the state of human
rights dialogue between China and the West; (2) the strategies deployed by the CCP
in response to Western pressure on human rights, which include (a) the construction
of a human rights theory based on socialism with Chinese characteristics and (b) the
CCP’s human rights diplomacy; (3) the ideology and policies of Xi Jinping when
suppressing human rights; and (4) the role and function of Taiwan in this context.

1. The State of Human Rights Dialogue between China and the West
December 18 and 19, 1990, Richard Schifter, then U.S. Assistant Secretary of State
for Human Rights, visited China, marking the beginning of China-U.S. Human
Rights Dialogue. The dialogue is held approximately once a year since, typically
between the Director-General of the Department of International Organizations and
Conferences in China’s Ministry of Foreign Affairs and the U.S. Assistant Secretary
of State. In 1993, after the European Community was transformed into the European
Union (EU), it launched a foreign policy and practice seeking to improve the state
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of human rights, democracy, and rule of law in China. This was in an effort to fully
integrate China into the international economic system and turn them toward a
Western-style political system. Dialogue between China and the EU on human rights
began in 1997. According to the agreement reached between the two sides, China and
the EU would hold a human rights dialogue every six months between the DirectorGeneral of the Department of International Organizations and Conferences in China’s
Ministry of Foreign Affairs and the rotating President of the European Council.
According to the records on the “China Human Rights” page of the CCP’s China
Society for Human Rights website, there have been a total of 34 China-EU human
rights dialogues, 19 China-U.S. human rights dialogues, 15 China-Australia human
rights dialogues, 13 Sino-Norwegian roundtables on human rights and the rule of law,
9 human rights dialogues between China and Switzerland, 13 China-Germany human
rights dialogues, and 9 human rights dialogues between China and the Netherlands.

1

Additionally, according to China’s Assessment Report on the Implementation of the
National Human Rights Action Plan of China (2012-2015), “between 2012 and 2015,
China held over twenty human rights dialogues and exchanges with countries such as
United States, the European Union, the United Kingdom (U.K.), Germany, Australia,
and Switzerland. China also initiated more than 10 human rights consultations and
exchanges with countries such as Russia, Brazil, Pakistan, and Cuba. The China
Society for Human Rights Studies and the China Foundation for Human Rights
Development have jointly hosted the Beijing Forum on Human Rights four times.”

2

Nevertheless, the Chinese government will evidently suspend any bilateral
dialogue on human rights whenever its interests are not met or opposed. For
example, in May 2007 during a human rights exchange between EU and Chinese
representatives in Berlin, German delegates rejected China’s request to exclude Hong
Kong’s non-governmental organizations in the meeting, which led to a premature
end to that year’s dialogue. A China-U.K. human rights dialogue was once canceled
because of British Prime Minister David Cameron’s May 2012 meeting with the
Dalai Lama. After German Chancellor Angela Merkel met with the Dalai Lama in
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September 2007, China canceled their annual human rights dialogue scheduled for
December of that year. In 2009, the Chinese government executed a British citizen
named Akmal Shaik arrested in China for drug trafficking, triggering wide criticism
from the U.K. China responded by postponing the China-UK human rights dialogue
indefinitely.
China-U.S. human rights dialogues were suspended in 1999 after the U.S.
bombing of the Chinese embassy in Yugoslavia. The Chinese government also
refused to participate in bilateral human rights dialogue between 2002 and 2008. In
2014 the 19th China-U.S. human rights dialogue was canceled after President Obama
met with the Dalai Lama (but the dialogue resumed in 2015).
A rather peculiar incident occurred in 2014. In April, the Chinese Foreign
Ministry’s spokesperson Hua Chunying claimed that the so-called Human Rights and
Democracy Report of 2013 published by the British government made irresponsible
remarks about the Chinese political system, unjustifiably criticizing the human
rights situation in China. On these grounds, Chinese officials called off the 2014
Sino-British dialogue on human rights, originally scheduled for April 16. However,
on May 19 and 20, 2014, the Special Representative for Human Rights of China’s
Ministry of Foreign Affairs Liu Hua co-hosted the 21st China-U.K. human rights
dialogue in London with the U.K.’s Foreign and Commonwealth Office Director
for Asia Pacific Stephen Lillie, and met with Sir Simon Fraser, the then Permanent
Under-Secretary of the Foreign and Commonwealth Office. Government departments
overseeing affairs in foreign policy, the judicial system, ethnic minorities, religion,
women, and people with disabilities in both countries sent delegates to participate in
the exchange. It is strange and uncommon for a bilateral human rights dialogue to be
canceled and then restored again.
After many human rights dialogues between China and the West over the years,
it seems that results can be summarized by the statements “the parties agree to
disagree” and “the parties remain deeply divided.” For instance, at the 19th China-U.
S. dialogue on human rights, China and the United States had heated discussions
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over the rule of law, police brutality, and other issues. U.S. delegates had intensified
their concerns about shady investigations of human rights lawyers, the introduction
of Overseas NGO Management Law, and the State’s efforts to combat the West’s
cultural infiltration. U.S. Assistant Secretary of State Tom Malinowski acknowledged
deep divisions between China and the United States. After the meeting, he informed
the media that U.S. delegates clearly expressed their concerns about human rights
issues in China, going as far as producing a list of lawyers who had been arrested and
demanding their immediate release. In response, Chinese delegates raised the case in
which a white police officer fatally shot a black man in Ferguson, Missouri.

3

In The EU’s Human Rights Dialogue with China: Quiet Diplomacy and Its
Limits, Katrin Kinzelbach argues that approaches based on quiet diplomacy have
yielded little positive impact on Chinese human rights. She tracked the EU-China
human rights dialogue process from 1995 to 2010, piecing together the related
administrative, diplomatic, and political aspects of the meetings across more
than 20 member states, successive rotating presidents, and institutional changes.
She discovered that China had changed its tactics significantly, switching from a
confrontational model (such as the one it had during each resolution of the former
United Nations Commission on Human Rights) to an interactive model based
primarily on regular closed-door meetings. Kinzelbach concluded that Europe and
China have been unable to reach any consensus over principles, facts, and procedures
after nearly 20 years of talks. She points out two major issues. First, it is difficult
for the intricate and ever-changing mechanisms of the EU itself to curb Chinese
government’s efforts to turn the dialogues into mere formalities. The EU’s inability
to come to a unified position, maintain consistent claims, learn from mistakes,
and display flexibility and creativity is startling. Second, the EU has continuously
underestimated the Chinese government’s lack of integrity in the dialogues, while
overestimating its capacity to improve human rights. EU officials have never
objected to increasing restrictions on human rights talks placed by their Chinese
counterparts, including visits to arbitrary detention centers that they knew were
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“Potemkin villages” built solely to deceive them and allowing Chinese officials to
decide who the EU could invite to attend the discussions.

4

From Kinzelbach’s point of view, the EU’s approach has not only failed to
achieve the desired results, but it has allowed Chinese officials to “become experts in
human rights dialogue.” The established practice of holding closed talks might have
given the Chinese officials intensive training on how to respond to—and effectively
counter—any questions, criticisms, and suggestions about human rights. Kinzelbach
thus suggests that, rather than further conducting these futile dialogues on human
rights, the EU could affect greater change by focusing on the arms embargo on China
that began after the June 4 th Tiananmen Square Incident in 1989, and taking the
initiative to name the conditions for lifting the embargo.

5

As a matter of fact, over the past two years, Western media and human rights
organizations generally agree that since Xi Jinping came to power, the human
rights situation in China has deteriorated significantly, China has strongly objected
to the West’s human rights concerns, and the Obama administration and European
governments have been passive. For example, whenever there was a significant
foreign affairs event between the United States and China in the past, the Chinese
government would always release several detained political dissidents to demonstrate
a willingness to improve its standing on human rights. However, during the most
recent U.S.-China dialogue, China not only did not show respect to the United
States by granting a meeting between Tibetan writer Tsering Woeser, who resides in
Beijing, and U.S. officials, it placed the writer and her husband Wang Lixiong under
house arrest. This demonstrates how China’s willingness to make concessions to the
West has decreased as their military and economic power increased.

6

John Kamm, Chairman of the Dui Hua Foundation, a non-profit organization
based in the U.S. that promotes dialogue with China, stated that China now views
human rights dialogues as favors – rather than concessions – to the West. Beginning
in mid-2012, the Chinese government stopped accepting the list of political prisoners
that Western countries want released. Since coming to power in March 2013, Xi
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Jinping has shown great hostility toward independent lawyers, writers, and other
human rights activists, the intensity of which had not been seen for a decade. In
addition, after Xi’s rise to power, the Chinese government has redoubled its efforts
to monitor Internet speech, silence journalists, and strengthen the political education
of university teachers, academics, and party members. Urgent judicial reforms have
stalled, and the legitimate claims of minority ethnic groups, religious organizations,
and other disadvantaged groups are not only left unresolved but are actively
suppressed by the government, resulting in greater public resentment.

7

On November 2, 2014, nine major human rights organizations issued an
open letter stating that China’s human rights situation has worsened. They urged
then President Obama to underscore during his visit to China that the Chinese
government’s suppression of civil society will hamper bilateral relations between
the two countries. The nine organizations which urged Obama to publicly appeal
for the release of dissidents include the Amnesty International, Freedom House,
Freedom Now, Human Rights First, Human Rights in China, Human Rights Watch,
the International Campaign for Tibet, Project 2049, and the Uyghur American
Association.

8

The open letter was a rare instance in recent years of collective action by U.S.
human rights organizations. Rather than putting pressure on the Chinese Communist
Party, they were turning the heat on Obama. This is a result of the degeneration
in recent years of U.S.-China dialogues on human rights into mere formalities,
superficial and ineffective. This trend has continued into 2016.

9

As China’s

confidence as a nation grows, human rights dialogues between China and the West
have almost completely turned into empty talk. It has reached the point where
the CCP is arresting political dissidents, rather than releasing them, in advance of
meetings between Chinese and Western leaders. Undoubtedly, this may indeed be the
most preposterous outcome from the dialogues on human rights between China and
the West, but how did it come to this?
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2. CCP’s Strategies in Response to Western Pressure on Human
Rights
2.1 The Construction of a “Human Rights Theory Based on Socialism with
Chinese Characteristics”
Whenever the CCP engages in bilateral human rights dialogue with Western
countries, it systematically constructs its “theory of human rights based on socialism
with Chinese characteristics” (or the systematic anti-universal human rights theory).
According to this theory construction, the CCP’s basic interpretation of human
rights focuses on three key aspects: (1) an emphasis on the primacy of the rights
to subsistence and development; (2) an emphasis on the importance of national
sovereignty to guarantee human rights; and (3) an emphasis on the collective
interests of the society, where national interests rank above individual interests, and
an emphasis on the unity of duties and rights. Therefore, in the eyes of the CCP, any
criticism or suggestion from Western societies regarding the status of human rights in
China are mere excuses to interfere in Chinese domestic affairs.

10

Since the mid-1990s, as bilateral dialogues on human rights increased in
frequency, China appeared on the surface to be gradually accepting the universality
of human rights, albeit still emphasizing its historical and cultural traditions and the
specific social contexts of human rights issues. The Chinese government has two
tactics to counter Western viewpoints on human rights issues: (1) stating that China
is a developing country, and as such, it needs to focus on economic development
and satisfy the people’s need for food and clothing first; and (2) pointing to foreign
imperialist powers’ aggression against, control of, and interference in China in recent
history. Because the Chinese government considers sovereignty a collective human
rights issue for China, criticisms of Chinese human rights by Western nations are
largely a new form of interventionism and key components of the color revolution
and peaceful evolution.

11

Faced with international struggle and mounting domestic pressure, the Chinese
government finally “included human rights in the constitution” (renquan ruxian),
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adding “the State respects and guarantees human rights” to Article 33 of its revised
Constitution. Additionally, the CCP began proposing a new security concept as its
diplomatic strategy in 1999. The September 11 terrorist attacks in the United States
provided China with an opportunity to demonstrate and develop its new security
concept. From that point on, security and human rights issues became linked and
they were promoted internationally. The Shanghai Cooperation Organization is
a prime example. In 2006, the Chinese government turned defense into offense,
modifying Deng Xiaoping’s theory of the rights to development and subsistence
popular in the 1990s, and asserting the advanced nature and significance of Chinese
human rights. In September 2009 Chinese President Hu Jintao put forward a “new
security concept featuring mutual trust, mutual benefit, equality, and cooperation,”
formally announcing the “theory of human rights based on socialism with Chinese
characteristics” to the international community.
So far, the structure and content of “human rights theory based on socialism with
Chinese characteristics” appear straightforward and complete. Take the Assessment
Report on the Implementation of the National Human Rights Action Plan of China
(2012-2015) released by the Chinese government in July 2016 for example. The
report’s table of contents completely matches the terms found in the two United
Nations human rights covenants – the International Covenant on Economic, Social
and Cultural Rights, and International Covenant on Civil and Political Rights.
The report incorporates two additional aspects: “Human Rights Education” and
“Fulfillment of Obligations to International Human Rights Conventions, and
International Exchanges and Cooperation in the Field of Human Rights.” In the
report, the Chinese government began by proclaiming that “major targets and tasks
set by the ‘Action Plan’ had been fulfilled as scheduled,” followed by a discussion
of its various human rights accomplishments, results, and achievements. The report
concluded:
[The Chinese government’s] insistence on incorporating the principle of universality of human rights into China’s national conditions and substantially improved the protection of
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people’s rights to subsistence and development, promoted the coordinated development of
economic, social and cultural rights as well as civil and political rights, and successfully
12
charted a path of human rights development suiting China’s national conditions.

Clearly, the people’s so-called rights to subsistence and development take precedence
over their economic, social, cultural rights, civil, and political rights. There is also an
emphasis on “China’s national conditions.” Although the CCP’s public human rights
report card uses very mild language in its self-assessment, China’s tone immediately
changes to a vigorous counterattack mode when criticized by outside groups. This
can be seen in China’s response to the 2016 China Human Rights Report released by
the Human Rights Commission of Britain’s Conservative Party.

13

2.2 The CPC’s Strategies for Human Rights Diplomacy
After over 20 years of handling human rights as a foreign policy issue, China has
discovered several effective strategies. According to Zhu Yuchao, the Chinese
government has adopted three main human rights diplomacy tactics.

14

The first

strategy is multilateral action, mainly used to persuade developing countries
(including several with poor human rights records) into forming a united front with
them, which can then block or halt the adoption and passage of proposals related
to Chinese human rights in the United Nations Human Rights Council. The second
strategy is bilateral action, or negotiating and bargaining with certain Western
countries over specific human rights issues and finally reaching some type of
agreement. An example of this strategy would be the expatriation, especially to the
United States, of some political dissidents and human rights activities using different
reasons, a practice tantamount to a political exile. The third strategy is including
human rights diplomacy tactics in bilateral relations. Examples include establishing
and maintaining bilateral committee-level discussions, arranging some cooperative
human rights projects such as training for lawyers, judges, and trade union members,
and joint publications of human rights research periodicals.
Among these tactics, the most important is the second strategy: bilateral action.
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For example, when there is some international event, some international organization
or high-level U.S. official visits China and meets with Chinese leaders, or Chinese
leaders visit the U.S. or another Western country, China would always free a number
of political prisoners. The most notable of these dissidents include Wei Jingsheng
and Wang Dan. This successful strategy has allowed China to avoid sanctions and
reproach. The Chinese government’s minimal but timely human rights concessions
have also allowed China to achieve many of its foreign policy objectives, including
entry to Western markets, successful state visits, the right to host the 2008 Olympic
Games, as well as China’s bid to join the World Trade Organization in 2001.

15

Chinese scholar Zhang Lihua has found that EU’s human rights diplomacy
toward China possesses an obvious duality: its persistent pursuit of values and
its pragmatism. In other words, the EU is persistent in promoting its own values
and political system in China and throughout the world, but it uses human rights
diplomacy as a tool to advance its security, economic, and political interests.
Understanding the duality of EU’s “human rights diplomacy” allows China to pursue
its public diplomacy in a more targeted way. The following is a set of examples
of public diplomacy recommendations for China. First, China should set up an
advanced values system so that it can conduct dialogue and exchange with the EU
on an equal footing in terms of morality. Second, China should actively engage in
exchanges with the European Parliament, carrying out work between various party
groups separately according to their political stance toward China. Third, China
should not compromise on sovereignty issues.

16

He Qinglian argues that China has found a way of coping with the pressure from
Western countries: “purchase order diplomacy” (dingdan waijiao). This strategy
has two prongs. The first entails using foreign aid and economic benefits to draw
in developing countries and, with their help, blocking the passage of any resolution
unfavorable to China and its allies in the UN Human Rights Council. Second, when
dealing with Western countries, the strategy calls for China to advocate a diplomatic
strategy not based on human rights—playing the economics card. Human rights thus
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become a bargaining chip in the exchange of interests, allowing China to criticize
the Western countries hypocrisy in dealings with their own human rights issues, as
well as to deceive easily countless Chinese people with little understanding of human
rights issues. In short, China’s diplomatic maneuvers have successfully contained the
West. Many human rights experts are unable to clearly state their accomplishments
after ten to twenty years of dealing with China. They are only able to claim that some
contact is better than no contact at all in influencing China to console themselves and
help others keep faith.

17

Ding Dong believes “face diplomacy” (lianse waijiao) fits well with “purchase
order diplomacy.” For instance, when Australian Foreign Minister Julia Bishop
visited China, Chinese Foreign Minister Wang Yi did not wait to denounce Australia’s
criticism of China’s air defense identification zone policy. The surface objective
was unnerving the Australian diplomatic mission before formal talks officially
began, but this public gesture also served to mollify some Chinese nationalists.
“Face diplomacy” is a customary tactic of Chinese diplomacy. An example of
this is the Diaoyu Islands controversy. For a long time, the Chinese government
has implemented “face diplomacy” toward Japan, refusing to meet Japanese
government leaders and giving them the cold shoulder on various occasions. “Face
diplomacy” is often used in conjunction with “purchase order diplomacy,” which
spurs other countries to secure their economic interests often at the expense of its
moral principles. Take Cameron for example. After meeting with the Dalai Lama,
he definitely felt China’s scorn. More significant, however, was that economic and
trade relations between the United Kingdom and China were gravely affected.
British products faced great difficulties increasing their market shares in China, and
China shied away from making investments in the UK. Thus, after weighing national
interests with international morality, Cameron ultimately decided to bow to China’s
“face diplomacy” and resolve pressing economics needs.

18

Chinese scholar Qiao Xinsheng proposes what China needs to change about
their human rights diplomacy strategy.

19

First, the Chinese government must give

© 2016 by Taiwan Foundation for Democracy

278 China Human Rights Report 2016

a clear response regarding human rights incidents and legal cases raised by U.S.
news media. Second, the Chinese government must increase transparency in its
legal and political systems, make the particular features of its legal system during
China’s social transition period public, and clarify the similarities and differences
between the Chinese judicial system and the judicial systems in Western countries.
Third, Chinese news media should keep close track of U.S. lawmakers’ comments
on China’s human rights issues, provide detailed reports to Chinese businesses
and investors, and never allow those members of Congress who wantonly vilify
China to profit off the Chinese market. China’s National People’s Congress and its
special committees should also learn from other nations’ representative bodies, and
take steps to participate more actively in international human rights diplomacy. In
sum, the Chinese government has a duty to publicize its human rights policies and
legal system to the international community as well as to make timely statements
when members of the U.S. Congress issue erroneous remarks; and the government
should criticize U.S. lawmakers for irresponsible comments during international
parliamentary exchanges.
Generally speaking, when China has a confrontation with Western countries
about human rights, officials first stress that the issue will not influence diplomatic
relations between the countries. The CCP often uses with the U.S. or European
nations. With the U.S., China talks of a “new model of great power relations” –
human rights, a small part of the relationship between the two countries, should not
affect Sino-U.S. relations regarding bigger issues such as foreign policy, finance,
economics and trade, and security. The CCP thus establishes its framework for
dealing with human rights issues, and will only discuss them within that framework.
Secondly, dialogue between China and the West on human rights are largely
held behind closed doors. This arrangement is strongly criticized by lawmakers in
the West and human rights organizations. Closed meetings prevent the people from
knowing Western nations’ concerns about human rights in China, let alone whether
the CCP has made any promises or given explanations regarding these issues. After
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dialogues are held, the Chinese government generally issues a press release to create
the impression of a positive atmosphere, and even finds some other countries to
endorse it. Therefore, in terms of operational strategies and image, the CCP has been
responding quite well to outside world’s concerns on Chinese human rights issues.
Finally, the CCP deliberately adopts a high-profile approach when handling
human rights issues. This is probably the CCP’s wisest strategy. The CCP will first
refute and denounce Western countries’ criticism of its human rights practices, much
like it did when it published the Human Rights Records of the United States: if the
U.S. says law enforcement in China is problematic, then China can say U.S. law
enforcement toward the people of color is problematic, too. On top of refuting and
dodging issues, the CCP will also take the initiative to criticize Western standards
and question whether Western countries have properly dealt with human rights
issues in their own countries. If not, on what basis can they make demands of China?
Moreover, the CCP has intentionally created the image of China as a reluctant
participant in all human rights dialogues between China and the West. When a
red line is crossed at any time, China can therefore terminate these dialogues. For
example, U.S.-China dialogue on human rights was suspended in 2008 and 2009.
Because the CCP does not yet have a good handle on human rights issues, it must
adopt a high-profile stance. If the discussion goes beyond the established framework,
the CCP can choose to walk out, an indication that China uses these human rights
dialogues as bargaining chips in its dealings with the West.

3. Xi Jinping’s Ideology and Policies When Suppressing Human
Rights
The Constitution of the Chinese Communist Party underwent revisions in 1988,
1993, 1999, and 2004. The influence of Western constitutional ideology can be
seen in revisions like “permission to transfer land” to “inclusion of socialist market
economy in the Constitution,” and “rule of law” to the “inclusion of human rights in
the Constitution.” The pace of reform, however, remains slow and the reforms is far
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from ideal. Furthermore, under CCP General Secretary Xi Jinping’s administration,
the protection of human rights in China has taken a significant step backwards.
In Hu Jintao’s report to the 18th National Congress of the Communist Party of
China, he stated that China shall “neither take up the old path that is closed and
rigid, nor will it follow the evil path that abandons socialism.” Still, the report
mentioned political system reforms and democracy heavily. Xi’s speech at the
30 th commemoration of the 1982 Constitution raised even more discussion and
speculation in Chinese society. Xi emphasized that both the life and authority of
the Constitutions relies on its implementation. He added, “we must persevere in the
implementation of the Constitution, and take the comprehensive implementation of
the Constitution to a new level.” To this end, “we must adhere to the correct political
direction, unswervingly follow the political development path of socialism with
Chinese characteristics, and uphold the constitutional concept that the State authority
is entirely derived from the people.”
After the signals for political system reform provided by the 18 th National
Congress, and the lively social discourse sparked by Xi’s remarks during the
commemoration of the 1982 Constitution, certain media outlets such as Southern
Weekly and Yanhuang Chunqiu began publishing articles on constitutional
government and related topics in major sections of the magazine. These articles
generated a lot of controversy and public opinion. Online discussions criticized
the system which allowed the CCP to control the media, with some going as far as
advocating Western political values.
As a result, Xi Jinping began to put restrictions on free speech. To consolidate
his power, he found it necessary to return to the rhetoric of Mao and Deng, and urge
the Party “do not follow the evil path” anew. Suppression of free speech reached its
lowest point in 20 years as Xi used closures, blocks, bans, arrests, detentions, and
other means to censor speech.
From August 19 to 20, 2013, the CCP held the National Propaganda and
Ideological Work Conference in Beijing. In his speech, Xi stressed the following:
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On major issues of right and wrong and political principles, we must take the initiative,
master our right to take action, fight the fight well, assist cadres and the masses in drawing a
clear distinction between right and wrong and clarify any vague understanding. When conducting propaganda and ideological work under completely open conditions, an important
task is to lead the people to have a more comprehensive and objective understanding of
contemporary China and the external world. The work of propaganda is to interpret Chinese
characteristics. It must explain that since each country and ethnic group has different historical traditions, cultural heritage, and basic national conditions, its developmental path will
inevitably have its own characteristics…unique national conditions mean that we are destined to follow a developmental path that suits our characteristics. Regardless of whether an
idea is traditionally Chinese or foreign, we must adhere to the practices of using the old to
serve the new, using Western concepts to serve China, separating the wheat from the chaff,
removing falsehoods to preserve truth, and only adopting an idea after it survives scientific
scrutiny. 20

Meanwhile, the CCP stepped up its campaign to combat Internet rumors and began
monitoring charismatic Internet celebrities with the power to rally supporters.
According to an internal meeting, Xi used very strong wording when speaking, his
most memorable statement being that the Communist Party should take the initiative
to attack, rather than passively wait to defend. His suggestion was for the party to
launch a war to win public opinion. He also ordered the party’s publicity departments
to establish a strong Internet division to take over the new front lines of public
opinion. It was this speech that laid the foundation for recent major events that have
shocked social media.
The CCP also released Document No. 9 on April 22, 2014, which urged party
cadres to guard against seven major political perils headed by “Western constitutional
democracy.” This document later formed the basis of the “seven don’t mentions”
(qibujiang), which required university educators not to speak about universal values,
press freedom, civil society, civil rights, the historical mistakes of the Communist
Party, elite cronyism, and an independent judiciary. Document No. 9 was an internal
memo from the CCP Central Committee released in April 2014, whose formal
name was the “Communiqué on the Current State of the Ideological Sphere.” The
document noted that “Western anti-China forces” and “internal dissidents” had
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incessantly tried to infiltrate China’s ideological sphere and challenge the Communist
Party’s mainstream ideology. The memo listed seven erroneous and reactionary
trends, one of which was “promoting Western constitutional democracy—an attempt
to undermine the current leadership and the socialism with Chinese characteristics
system of governance,” that had been heavily disseminated in the media, the Internet,
and civil groups. Others trends included “promoting universal values—an attempt
to weaken the theoretical foundations of the Party’s leadership,” “promoting civil
society—an attempt to dismantle the ruling party’s social foundation,” “promoting
neoliberalism—an attempting to change China’s basic economic system,” “promoting
the Western concept of journalism—an attempt to challenge the principle that the
media and publishing system should be subject to Party discipline,” “promoting
historical nihilism—an attempt to undermine the history of the CCP and of New
China,” and “questioning reform and opening-up and the socialist nature of socialism
with Chinese characteristics”. These issues demanded practical steps to enhance
ideological control.
2014 can be called China’s “year of national security legislation.” On February
27, 2014, the Central Leading Group for Internet Security and Informatization
convened for the first time and approved the “Working Regulations for the Central
Leading Group for Internet Security and Informatization,” the “Detailed Rules for
the Office of the Central Leading Group for Internet Security and Informatization,”
and the “Key Objectives of the Central Leading Group for Internet Security and
Informatization in 2014.” Starting in April, Xi Jinping also began to emphasize the
importance of “national security.” At the fourteenth politburo collective study session
of the 18th National Congress on April 26, Central Political and Legal Commission
member Wang Yongqing led the study session by discussing how to “effectively
safeguard national security and social stability, as well as create a good social
environment to achieve our goals.” The Standing Committee of the China’s National
People's Congress added the formulation (or revision) of national security related
laws to its 2014 agenda. It subsequently issued or revised, one after another, the
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Counter-espionage Law, Anti-terrorism Law (draft), National Security Law, the Law
on Management of Foreign Non-Governmental Organizations, and Cybersecurity
Law (draft).
In 2014, China began work on the overseas NGO management law. In an
interview with the Chinese Social Sciences Today, professor Wang Cunkui of the
People’s Public Security University of China, discussed different types of overseas
NGO activities in China. The first is providing funds as “bait” to attract certain civil
organizations and individuals to work on the NGO’s behalf. The second is actively
instilling Western democratic ideas into people at the grass-root level of Chinese
society and promoting so-called “civic consciousness” education through project
cooperation, academic exchange, and scholarly visits. The third is using poverty
assistance and civil rights relief as excuses to carry out infiltration activities. The
fourth is using Chinese civil organizations as tools and local governments and
universities as the medium to gain support from public authorities, thus legitimizing
themselves.
The National Security Law went into effect July 1, 2015. Articles 15 and 27
make references to the need to prevent, curb, and lawfully punish any infiltrative,
destructive, subversive, and/or separatist activities, as well as interference in
religious affairs by foreign forces. Put simply, the CCP previously had no legal
basis for arresting people, making them vulnerable to questioning and protest from
the international community. With this piece of legislation, the CCP has written its
reasons for making arrests into law, justifying the suppression of free speech and
other human rights in the name of national security and social stability.
Additionally, at the end of August 2015, China’s National People’s Congress
passed Amendment IX of the Criminal Law, adding nine new criminal acts. The
part about “fabricating rumors” (zaoyao) in the second paragraph of Article 291-1
triggered a controversy over freedom of speech. According to this provision,
“fabricating rumors” refers to the act of “making up any false information on the
situation of any risk, epidemic disease, disaster or emergency and spreads such
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information on the information network or any other media, or knowingly spreads
the aforesaid false information on the information network or any other media, which
seriously disrupts the public order”; the maximum punishment is a seven-year prison
sentence. The subjective definitions of “false” and “fabricating rumors” makes it
possible for this legal provision to be misused and even abused; authorities could use
it to arrest political dissidents. In March 2016, the National People’s Congress passed
the Charity Law. Article 4 states, “Charitable activities… shall not endanger national
security”; articles 15 and 104 also made references about charitable organizations
being prohibited from engaging or sponsoring activities that endanger national
security.
These laws not only affect the Chinese people’s freedom of speech, but also
that of the various organs and cadres of the Communist Party. In February 2016,
Xi Jinping inspected the three major Party media outlets—the People’s Daily,
Xinhua News Agency, and China Central Television. At the Party’s News and Public
Opinion Work Conference held afterwards, Xi stated that “media run by the Party
and government are propaganda fronts for the Party and government; therefore, they
must reflect the Party [lit. ‘bear the Party’s surname’].” Xi further asked the media to
firmly adhere to four disciplinary guidelines: “the principle of Party spirit,” “Marxist
view of journalism,” “correct guidance of public opinion,” and “an emphasis on
positive propaganda.” Since no one expected this routine inspection of media outlets
to trigger a series of reactions, attracting attention at home and abroad, this event can
be dubbed the “media must bear the Party’s surname” incident. The CCP had long
claimed that “the media is the mouthpiece of the Party,” but what Xi Jinping really
wanted was for the media to be surnamed Xi.
At the end of 2015, in a speech given at the National Party School Work
Conference, Xi Jinping stressed that the “Party schools must bear the surname of the
Party.” He stated the following:
Various hostile forces at home and abroad always attempt to make us change our banner
and our name. More crucially, they all attempt to make us lose faith in Marxism, make us
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abandon our beliefs in socialism and communism. Some of us, even the comrades in our
Party, are unable to see clearly the hidden plot inside. They ask, since Western universal
values have existed for hundreds of years, why not accept them? Why can’t we borrow some
political discourse from the West? Since accepting some of this discourse will also not result
in any big loss, then why do we reject it? Some individuals have extolled Western theories
and Western discourse as the golden rule, and unknowingly they have become trumpeters of
Western capitalist ideology… Since the end of the Cold war, under the agitation of Western
values, some countries have been bruised and battered beyond recognition. Some have disintegrated, others are completely war-torn, and still some others are in perpetual chaos. The
cases of Iraq, Syria, and Libya are typical. 21

Xi also added:
In the sphere of ideology and public opinion there are three zones—red, black, and gray. The
red zone is our territory and must be defended. The black zone consists of mostly negative
staff and we must dare to brandish our swords to minimize its influence. The gray zone is
where we plant our flag and carry out the fight to turn it into a red zone. Our Party’s objective in leading the people means that we must continuously solve three major problems—
save the people from war, starvation, and criticism. After several generations of unremitting
struggle, the first two problems have basically been solved, yet the problem of criticism
remains. Fighting for the right of discourse at the international level is a major problem that
we must solve well. 22

Next, state-owned enterprises (SOEs) also must bear the surname of the Party. In
a speech delivered at the National State-Owned Enterprises Party Building Work
Conference held on October 11, 2016, Xi stressed:
Our general demand is that we must adhere to the principles that the Party must exercise
control over itself (dangyau guandang) and that the Party be strictly governed (congyan zhidang). We must close surround ourselves to comprehensively solve the problems of Party’s
leadership, as well as the problems of deterioration, attenuation, distortion, and marginalization in Party building. We must unswervingly uphold the Party’s leadership over state-owned
enterprises, bring out the leadership and political core effects of Party organs within SOEs,
and guarantee that policies of the Party and state, as well as the major deployments, are thoroughly implemented in the SOEs. 23

Finally, at the Sixth Plenary Session of the 18th Central Committee of the Chinese
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Communist Party held from October 24 to 27, 2016, Xi Jinping proclaimed that “the
party must exercise control of itself, the party must be strictly governed.” To achieve
this objective, Xi planned to draft two Party documents—the Code of Conduct
for Intraparty Political Life Under New Circumstances and the Regulations of the
Communist Party of China on Internal Oversight.

24

It would be inaccurate to say that Xi does not attach importance to human
rights, seeing as the Chinese government published two important human rights
documents with significant political implications during 2016. One was a white
paper, “New Progress in the Judicial Protection of Human Rights in China,” released
on September 13, and the other was the publication of the “National Human Rights
Action Plan of China (2016-2020)” on September 29. The release of these two
documents reveals the Chinese government’s (and in particular, Xi ’s) conception
of human rights, albeit under the political context of the Communist Party. While
this shows China presently increasing its understanding of human rights, the
promulgation of these two documents can also be interpreted as Xi Jinping sharing
his own views of human rights to the world.

25

Yet, many commentators believe that neither document addresses the problem
of “politicization of judicial issues.” Such oversight indicates that Beijing has not
recognized the severity of this problem. It also shows that, in the realm of human
rights where China has been constantly questioned by the West, current CCP
leadership is only interested in winning the right to speak. A simple, ideological
framework of Western human rights values cannot be used to answer fully why the
Chinese government has been repeatedly criticized by other countries for its human
rights track record. A more nuanced examination of CCP history and its recent
actions reveals how the Chinese government’s constant politicization of judicial
issues, which leads to numerous human rights problems, is the real reason behind the
West’s repeated criticism of China.

26

Judging by Xi’s actions described above, it seems that the so-called universal
value of human rights is the CCP regime’s greatest enemy. Xi has adhered to the
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tenets of “the principle of Party spirit” and “the Party controls everything.” Even
as he consolidates his power, Xi uses China’s “unique national conditions” as the
basis for legitimizing CCP rule, treating “Western universal values/hostile forces” as
China’s enemies. Under Xi’s control and at his urging, the Chinese government has
been gearing up (brandishing swords) to do battle against Western universal values
in different spheres and across different departments. Given this ideologically rigid
environment, no one in China, probably not even CCP members and cadres, has any
freedom, let alone guarantees on basic human rights. Therefore, there have been
no discernible improvements in the safeguarding of human rights in China in the
foreseeable future.
However, certain trends – like the shifts from completing avoiding the issue of
human rights, historical opposition, and hiding and defending itself in its early days
to beginning to confront the issue of human rights, cooperating with international
bodies on human rights affairs, and daring to take the initiative to speak about human
rights issues now – indicate that China has begun to recognize the vital role of
human rights for its Fifth Modernization. This also reflects the belief that institutional
confidence must be based on the confidence stemmed from the development of
human rights. The goals of the Chinese Dream, governance according to law, and the
development of socialism are all located within the realm of human rights. The CCP
should aspire to retake the laurels of human rights. The government’s three human
rights documents are only the beginning. More importantly, the CCP must change
its long-established authoritarian ideas and ideology of struggle, as well as reverse
its overbearing habits in judicial cases. If China can achieve this – meaning if Xi
can change his conception of human rights – then Chinese society and the Chinese
people would benefit greatly and the idea of “putting people first” would become
more than just a slogan.

27

4. The Role and Function of Taiwan
Examined in their entirety, these human rights dialogues between China and the
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West have indeed positively affected the CCP. The most obvious example is the
CCP’s gradual acceptance of Western human rights standards. Although statements
such as “no interference in other nations’ internal affairs,” and “human rights with
Chinese characteristics” remain the tone of government’s propaganda, they do not
represent official standard operating procedures for every specific case. The case of
Chen Guangcheng is a concrete example. The China-West dialogue on human rights
has revealed that human rights protection is an endless pursuit, but the presence of a
stimulus hastens progress.
The attitude of the Chinese Communist Party on human rights issues, especially
toward the international human rights covenants, has also changed. The Party has
gone from rejecting the conception of universal human rights to having no choice but
to sign the international covenants on human rights. The CCP has also written human
rights into its constitution, as well as issued the National Human Rights Action
Plan of China (2012-2015), demonstrating its understanding of the legitimacy and
seriousness of human rights protection. On the one hand, the CCP has no option but
to recognize these international covenants, but on the other hand it also does not wish
to allow them to truly have an effect in China. So, while the Chinese government is
tacitly acknowledging the legitimacy and importance of international community’s
concern about human rights issues in other countries, this recognition does not mean
that the government is ready to soften its stance on domestic human rights issues.
This is especially true after Xi Jinping came to power. In fact, the prospect of human
rights protection in China seems to have become bleaker.
Returning to the topic of cross-strait relations, peace in the Taiwan Strait is
currently a point of focus in the international community. Although it is often
discussed by Chinese and Taiwanese leadership and weighs on the mind of people
living on both sides, political stalemate has continuously hindered exchange and
communication between the two governments. Constructing peace and stability
across the Strait is an urgent topic. If this work can proceed by focusing on protecting
the basic human rights of people on both sides of the strait, then this operational
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initiative might turn out to be significant and meaningful. Therefore, a channel for
cross-strait human rights dialogue and communication must be established. The
“China Human Rights Report” was founded on this very idea and has attempted to
carry this important work forward.
Taiwan’s adoption of international human rights concepts is still in the
exploratory stage. As such, it can become the place for integrating international
human rights organizations and concepts, bringing about important lessons for
China and even the world. Moreover, given their shared cultural origins and ethnic
ties paired with differing political systems and human rights ideology and practice,
Taiwan cannot ever be excluded from the discussion of human rights in China.
Conversely, Taiwan also should not ignore human rights development in China. The
discussion of human rights should play a positive role in cross-strait relations, rather
than be the source of mutual blame between the governments and mutual hostility
between the people.
As Professor Shih Chih-yu stated many years ago:
How Chinese people can contribute to the integration and promotion of world views on
human rights also seems to be Taiwan’s top priority, because it is not necessarily true that
Chinese culture cannot coexist with Western human rights. Collectivism is also capable of
safeguarding the basic human rights of individuals, and the exercise of dictatorship is not
compatible with the idea of socialist democracy. However, the CCP’s distrust and fear of the
United States is so great that it has obstructed the Chinese people from summing up their
own experiences, reaching the point that the Party needed to label human rights as an excuse
for Western bourgeois imperialism to interfere in Chinese affairs. Certainly, the protection
of individual human rights may take a different form under the existing Chinese collectivist
culture, but there is no need for the Chinese government to display in a way that it shows a
disdain for individual life or is trampling on the politically weak. There are some things that
those with political resources absolutely should not permit, and this hold true across nations,
cultures, and ideologies. For example, there is not a human rights perspective that will allow
a government to carry out a slaughter by force. But due to CCP’s anti-American stance, the
space for discussions on universal human rights is narrow. 28

It is in the confrontation between China and the West over human rights that
professor Shih Chih-yu sees Taiwan’s value. He states:
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The crucial step that Taiwan must take is that it must begin to pay attention to the issue of
human rights in China. This does not mean that Taiwan ought to become the world’s pawn
for interfering in China’s domestic affairs. Rather, it means that Taiwan is leaving behind the
narrow mentality of overturning cases involving supporters of Taiwan Independence, and
has begun to consider broader issues of human rights. Moreover, Taiwan should lead international human rights activists in using the CCP’s own methods to identify cases of abuse
according to international human rights perspective. This is what makes Taiwan unique,
because Taiwan can understand China’s problems, CCP’s governing style, as well as international concerns all at once. At the critical juncture of Taiwan’s desperate attempts to join various international organizations, it must first attempt to understand its position on the bridge
between Eastern and Western civilizations before it can know why it should be involved in
international human rights dialogues. Only with this sort of self-understanding can Taiwan
avoid using human rights issues inappropriately to enhance its sovereignty status, talking
nonsensically about peacefully changing the CCP regime, or exaggerating about its place in
history. Taiwan most certainly will not blindly follow the CCP’s official position on human
rights and thus completely deny the possible contributions of Western human rights concepts
to Chinese people. 29

Regarding China’s human rights protection issues that are watched closely in Taiwan,
the chapter argues the following. First, the safeguarding of human rights in China
must first and foremost rely on rights consciousness awakening and struggle of the
Chinese people themselves – Taiwan can only serve as a reminder and a medium that
triggers the awakening of rights consciousness and struggle amongst the Chinese
people. Second, Taiwan itself must have a firm belief in the liberal vision of human
rights and continuously practice such vision – in this regard, Taiwan seems to have
reached a bipartisan consensus beyond the blue (pro-Kuomintang, the Chinese
Nationalist Party) and the green (pro-Democratic Progressive Party). Third, Taiwan
must unswervingly continue to express to Chinese authorities about its adherence
to human rights concepts, its concern for human rights protection in China, and its
opposition to any human rights violations by Chinese public authorities. Fourth and
last, due to the particular nature of cross-strait relations, Taiwan can play a more
active role in safeguarding human rights in China. The problem is that Taiwan must
figure out itself what that role is, and have the courage to bear the responsibility.
For instance, during the incident involving the Hong Kong Causeway Bay
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booksellers, President Tsai Ing-wen stated it was her hope that the governments
of Hong Kong and Beijing would clarify the details of the situation, as well as
issue concrete measures to ensure free speech in Hong Kong. She also added that
the Taiwanese people value freedom of speech very much: “Because, after all, we
also went through a very difficult time to secure the right to free speech, we are
particularly concerned whether freedom of speech is guaranteed in other places.”
Even though CCP’s manipulation of “face diplomacy,” “purchase order
diplomacy,” and other strategies has led to disappointing results in the West’s human
rights dialogues with China, the problem still does not lie within human rights
themselves, but rather with the nations being maneuvered by China. Furthermore,
if human rights are a commodity that can be traded, Chinese people’s human rights
are the product being exchanged and the Chinese government is the party being
blackmailed. In this exchange, both sides of the transaction lose all moral standing
and legitimacy.
Human rights organizations play various active roles in society such as providing
government oversight, lobbying policies, and influencing decision-making. A mature
civil society with diverse social values will have a positive impact on the promotion
and improvement of human rights. In comparison with human rights enjoyed by
Taiwanese businesspeople and Taiwanese compatriots, human rights organizations
in China are restricted by the political structure and narrow channels for political
participation. It is regrettable that they have not been able to display fully the moral
strength of civil society and the power of voicing support.
If human rights are universal values, meaning they represent our ultimate concern
for human life and respect for human nature, then they should transcend political
opposition and differences in opinion. This “empathy” must be built on diverse social
values and a democratic political culture. It is a fact that both sides of the strait are
at a political impasse, but this does not justify denying basic human rights to people
on both sides. Differences in political system or political identity also should not be a
pretext for limiting or restricting human rights.
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In the current status quo of divided rule across the strait, the development of
Taiwan’s constitutional democracy is of great significance to the human rights
protection in China. The Taiwanese government should promote and sign a “bilateral
peace maintenance and human rights promotion agreement” with China. This can
happen by first discussing human rights issues that are less political (such as the
rights of Taiwanese businesspeople in China, as well as the rights of Chinese spouses,
students, and tourists in Taiwan), and then moving on to sign a cross-strait bilateral
agreement to maintain peace and promote human rights. Alternatively, the Taiwanese
government can advocate the establishment of a “cross-strait human rights forum,”
a dialogue and exchange mechanism for protecting the rights of the people on both
sides of the strait. Doing so would not only not conform to human rights trends under
globalization, but the efforts would increase communication between Taiwan and
China, foster a richer conception of human rights, and effectively improve the human
rights situation in both locations.
Certainly, some may question the need to establish a cross-strait human rights
dialogue mechanism. Neither Europe’s nor the United States’ human rights dialogues
with China had produced any substantial effects. Therefore, considering the various
proposals for dealing with cross-strait issues, such as a human rights dialogue or a
human rights forum, would it be more effective to evaluate the issues themselves
first? Professor Tsai Ming-yen has proposed that since dialogues between China and
the West on human rights have been less than ideal, Taiwan should change the way it
treats the state of human rights in China?
Although human rights dialogues between China and the West have become
mere formalities, such a system does not even exist in any form between China and
Taiwan. This chapter has attempted to inspire others to propose a role for Taiwan, but
further discussion is needed to find the best strategy. In conclusion, as scholar Shih
Chih-yu states:
The crucial step that Taiwan must take is that it must begin to pay attention to the issue of
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human rights in China. This does not mean that Taiwan ought to become the world’s pawn
for interfering in China’s domestic affairs. Rather, it means that Taiwan is leaving behind the
narrow mentality of overturning cases involving supporters of Taiwan Independence, and
has begun to consider broader issues of human rights. Moreover, Taiwan should lead international human rights activists in using the CCP’s own methods to identify cases of abuse
according to international human rights perspective. This is what makes Taiwan unique,
because Taiwan can understand China’s problems, CCP’s governing style, as well as international concerns all at once. At the critical juncture of Taiwan’s desperate attempts to join various international organizations, it must first attempt to understand its position on the bridge
between Eastern and Western civilizations before it can know why it should be involved in
international human rights dialogues. Only with this sort of self-understanding can Taiwan
avoid using human rights issues inappropriately to enhance its sovereignty status, talking
nonsensically about peacefully changing the CCP regime, or exaggerating about its place in
history. Taiwan most certainly will not blindly follow the CCP’s official position on human
rights and thus completely deny the possible contributions of Western human rights concepts
to Chinese people. 30

(Translated by Alex Lin; Reviewed by the Author)
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Taiwan Foundation for Democracy
Background

Taiwan’s peaceful transition to democracy is not only a historical accomplishment for its twenty-three
million people, but a landmark in the worldwide spread of democracy. Only after years of struggle
and effort could this transformation take place. We must never forget this history, for it shapes the
cornerstone of our continued commitment to the principles of democracy and human rights.
The Foundation was established with an inter-related, two-tracked mission in mind. Domestically, the
TFD strives to play a positive role in consolidating Taiwan’s democracy and fortifying its commitment
to human rights; internationally, the Foundation hopes to become a strong link in the world’s democratic
network, joining forces with related organizations around the world. Through the years, Taiwan has
received valuable long-term assistance and stalwart support from the international community, and it is
now time to repay that community for all of its efforts.
The Ministry of Foreign Affairs initiated the Taiwan Foundation for Democracy project in 2002.
After much research and careful evaluation, the Ministry integrated the required resources from many
sectors of society. In January 2003, the Ministry obtained the support of all political parties to pass the
budget for the Foundation in the legislature. The TFD formally came into being on June 17, 2003, with
its first meeting of the Board of Trustees and Supervisory Board. At that meeting, Legislative Yuan
President Wang Jin-pyng was elected its ﬁrst chairman. According to its By-laws, the TFD is governed
by a total of fifteen trustees and five supervisors, representing political parties, the government,
academia, non-governmental organizations, and the business sector.

Mission

The Taiwan Foundation for Democracy (TFD) is the first democracy assistance foundation to be
established in Asia, and is devoted to strengthening democracy and human rights in Taiwan and abroad.
Its primary concerns are to further consolidate Taiwan’s democratic system, promote democracy in
Asia, and actively participate in the global democratic network.
The TFD will put its ideals into practice through farsighted, transparent, and non-partisan
management. Building on the strength of both political parties and civil society, the TFD will enable
Taiwan to positively contribute to the worldwide movement for democracy. According to its By-laws, the
Foundation’s mission is as follows:
■ Work with the international community to strengthen democracy around the globe and expand
Taiwan’s participation in international activities;
■ Support democratization in Asia and the rest of the world by establishing close relationships with
leaders of the world’s democracies and cooperative partnerships with civil society groups, political
parties, think tanks, and non-governmental organizations in democratic countries; and
■ Elevate Taiwan’s democracy and further consolidate its democratic development by promoting
education in democracy and international exchanges among academic circles, think tanks,
parliaments, and political parties from the world over.

Our Tasks

The primacy source of funding for the TFD is the government. However, it is independently
incorporated, non-partisan, and non-profit. According to its By-laws, the Foundation may accept
international and domestic donations. One-third of its budget is reserved for Taiwan’s political parties,
supporting their own international and local initiatives that are in line with the mission of the TFD. The
remaining budget is used for the TFD core activities, including:
■ Building relationships with related institutions around the world;
■ Participating actively in the global promotion of democracy and supporting the improvement of
human rights conditions;
■ Supporting democracy promotion activities of NGOs and academic institutions;
■ Promoting research and publications on democratic developments at home and abroad; and
■ Holding seminars, workshops, conferences, and other educational activities in the area of
democracy and human rights.
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