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Preface by Taiwan Foundation for Democracy Chairman
Si-Kun Yo

Since the adoption of the Universal Declaration of Human Rights in 1948,
the United Nations has successively adopted nine core human rights treaties.
However, given the special international environment that Taiwan ﬁnds itself,
the country has not been able to become a party to any of these international
human rights conventions. Nevertheless, after the party alternation in 2000,
the Taiwanese government began to demonstrate a greater determination
to implement universal human rights norms and integrate itself into the
international human rights protection regime.
Acting on the initiative by women’s groups that originated in 2004, at the
2997th Executive Yuan Meeting held on July 12, 2006, the government adopted
a draft resolution in which the Ministry of Foreign Affairs was instructed to
formally send a letter to the United Nations to indicate Taiwan’s intentions to
accede to the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) — a proposal that was later submitted to the
Legislative Yuan for deliberation and review. After the Legislative Yuan passed
the resolution in January 2007, Taiwan President Chen Shui-Bian promulgated
it into law by signing the instrument of accession on 9 February. The document
was then sent to the Working Group on United Nations Affairs in New York
by the Ministry of Foreign Affairs. Yet regrettably, citing the political status of
Taiwan as an excuse, the United Nations Secretariat refused to deposit Taiwan's
CEDAW accession document.
Afterwards, through the persistent efforts by civil society organizations,
the government, and opposition parties, the Legislative Yuan adopted the
Implementation Act of the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights in 2009.
Subsequently, the legislature also approved in rapid succession the acts governing
the implementation of three other major human rights conventions, including the
Convention on the Elimination of All Forms of Discrimination against Women,
the Convention on the Rights of the Child, and the Convention on the Rights
of Persons with Disabilities. The passage of these enforcement acts makes the
international human rights covenants have the force of domestic law.
Because Taiwan is currently not a member of the United Nations, it is
unable to submit its national report on human rights for review by international
experts in Geneva, Switzerland. Despite this, the government still periodically
|i
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publishes national reports on human rights, and civil society organizations
continue to compose shadow reports on their specific issue of concern. Once
the opinions from all relevant parties are compiled, the Taiwanese government
would invite international rights experts to come to Taiwan to review the state of
human rights in the country. This uniquely developed Taiwan model, which uses
the means of human rights diplomacy to break through Taiwan’s international
isolation, serves to promote the image of Taiwan in the world community. These
efforts also led to the idea of writing this English-language book.
In the process of writing and producing this special edited volume, we
received strong support from two Presidents of the Taiwan Foundation for
Democracy, former President Fort Fu-Te Liao and current President Huang YuLin. We are also grateful to the book’s chief editor, Professor Mab Huang, for
his many valuable and expert opinions. And ever more so, we must thank all the
contributing authors for their time and effort in the process of writing and editing
this book. The publication of this book will provide international readers with a
better understanding of how Taiwan has strived to adhere to and implement the
ﬁve major United Nations human rights conventions, despite its unique political
status in the world. Taiwan’s endeavors to safeguard human rights also underscore
the fruits of the country’s democratization. As a foundation that aims to advance
democracy and human rights, the Taiwan Foundation for Democracy will
continue to work tirelessly on human rights education and advocacy in Taiwan.
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Editor’s Note
Mab Huang*

It has been my great honour and pleasure to be invited to serve as the chief
editor of this book of essays. I didn’t contribute that much because most of the
work was completed before my participation. Dr. Fort Fu-Te Liao, as President
of the Taiwan Foundation for Democracy and the original chief editor, had
already decided on the structure of the book and the topics the book would
cover; and after his departure, Dr. Vivianne Yen-Ching Weng, for all practical
purposes, succeeded him as the editor. I have both of them to thank for. I was
left to offer a few minor suggestions here and there concerning the arrangements
of the chapters and to make recommendations on some of the points that needed
to be emphasized.
This collection of essays consists of six papers, with each chapter dealing
with a speciﬁc international human rights instrument, and how each instrument
was implemented in practice. The book’s publication is indeed very timely. For
more than ﬁfty years, Taiwan has been isolated from the international community
and paid a high price for it. The international society, foreign governments,
NGOs and the academic community were deprived of easy access to what
Taiwan had done to abide by international human rights standards. After the
pioneering Taiwan and International Human Rights: A Story of Transformation,
a book edited by Jerome A. Cohen, William P. Alford and Chang-fa Lo, this
book of six essays can be regarded as a follow-up study of Taiwan’s efforts in
this area. It gives the readers a vivid sense of the complex process of interplay
between international and domestic laws, particularly within a rapidly changing
political environment.
All the essays are instructive, because they each survey the literature and
deal with important dimensions of the subject under investigation. This is as
it should be. Professor Lee’s article analyzes how Taiwan has incorporated
the International Covenant on Civil and Political Rights (ICCPR) into its
legal system and the various challenges that it faces since. Professor Hsu’s
essay focuses on economic, social, and cultural rights, and how the Supreme
Administrative Court plays a most signiﬁcant role in their implementation. He
is hopeful that the government will be forced to respect the rights of the people
after the ratiﬁcation of the covenants. Professor Chen turns to the innovation that
Taiwan has made in the review process, a topic which she had written earlier.
* Mab Huang Professor of Political Science Department, Soochow University; mab@scu.edu.tw.
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She concludes that despite a long-standing exclusion from the U.N., Taiwan has
succeeded in “turning a misfortune into an opportunity.”
To my great delight, the remaining three authors have, to different degrees,
engaged in the study of relevant substantive issues. For example, Professor
Kuan’s article on Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) discusses the issues of child marriage and forced
marriage as well as the inferior status of daughters with respect to sons.
Likewise, Professor Lin’s article takes up the issue of the harmful impacts of
traditional values, which can be summed up in the common expression that
Taiwanese children are taught “to have ears only but not mouth.” Again, youth
participation in decision-making is under threat because it is questionable
whether the selected children truly represent their peers. And Professor Weng’s
article on Convention on the Rights of Persons with Disabilities (CRPD)
definitely reinforces the impression that the quest for partnership remains an
uphill struggle. Both the law and social customs are not on the side of disabled
persons to live autonomously and independently within the community endowed
with “legal capacity on an equal basis with others.” I am convinced that by
taking up these substantial issues the authors enhanced the merit of the essays.
Furthermore, if it is not clearly articulated, the discussion on the harmful
impacts of the traditional social order implies the need to confront them and
turn them around. Here, education and training are obviously essential parts of
the equation. Without exception, the international review committees on the
implementation of the two international human rights covenants over the years
have all emphasized the need for the government and civil society to do a better
job at education.
How to push the frontier? Since the international regime was introduced
to Taiwan some twenty years ago, progress has been made in many fields of
human rights: slowly, painfully, not without resistance, yet also steadily. There
have been of course a few serious setbacks, too: the failures to abolish the death
penalty and to consolidate the national human rights commission come to mind.
However, we cannot deny the fact that much progress has been made, through
the efforts of the government, the civil service, and civil society organizations.
What comes next? Without a doubt, we face new challenges and new
opportunities. Values change and new institutions are being created. For
example, we have an inﬂux of migrant workers and new immigrants. The former
either work in the factories or serve as domestic help; the latter primarily come
from China and Southeast Asia. As of today, it is estimated that migrants, new
immigrants, and the children of new immigrants are more than one million
strong, apparently beginning to change the population structure of Taiwan. We
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need them desperately, not only for doing some of the most dirty and dangerous
jobs that sustain Taiwan’s economic development, but as I see it, we need them
to enrich and deepen our cultural resources and our political experiences. I have
advocated for some years that they should be given citizenship. Only by doing
so can Taiwan become a much more open and democratic society, with genuine
plurality in culture, religion, and perspective in politics.
If my speculations are not mistaken, the simultaneous incorporation and
application of international human rights covenants and the changing population
structure are closely related, with one reinforcing the other. We in the academic
community must be prepared to take up these challenges, and to study their
relationship more closely. We must investigate the new problems confronting
our society and persuade both the scholarly community and government to go in
the right direction and to do so in a sustainable way.
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Introduction
Implementing International Human
Rights Norms in Taiwan

Vivianne Yen-Ching Weng*

International human rights law does not intend to exclude any human beings. It
is universal; at least its proponents wish it so. However, more than 70 years after
the proclamation of the 1948 Universal Declaration on Human Rights, certain
individuals are still left out of this ambitious protection scheme. Some of them
live within a jurisdiction that resists being bound by international human rights
norms, whereas others inhabit an exiled territory vis-à-vis these instruments.
The 24 million residents in Taiwan belong to the latter group. Despite of this
fact, Taiwanese people have reinvented a sui generis way, exactly based on
treaty obligations, to implement international human rights treaties. Such a
reinvention, by necessity, is produced by a long deliberation process involving
non-governmental organisations (NGOs), public authorities and international
human rights activists. This collective work is here to tell the whole story.
At the end of World War II, the Republic of China (ROC) took over Taiwan
from the defeated imperial Japan. Soon the ROC governing party, Kuomintang,
retreated to Taiwan following its loss to the Communists in the Chinese civil war.
The Cold War geopolitics turned Taiwan into free China where authoritarianism
was in fact the rule, as a split political entity against communist China. This
legend did not last long, and Taiwan became diplomatically isolated. Before
leaving the United Nations in 1971,1 Taiwan had yet ratiﬁed the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD)2
without any meaningful participation in the UN human rights treaty monitoring
system. This international isolation did not undermine and even strengthened
the islanders’ determination to democratise Taiwan in the 1990s and bring the
forty-year authoritarian regime to an end.3 Shortly after the peaceful political
* Vivianne Yen-Ching Weng Associate Professor of Political Science Department and International
College of Innovation, National Chengchi (Sciences-po) University; vycweng@nccu.edu.tw.
1

Taiwan had once been recognised as the sole legal representative of China in the United Nations
(UN) before the UN General Assembly Resolution 2758 (25 October 1971) A/RES/2758(XXVI).

2

Taiwan’s accession to the ICERD in the name of China was later declared “null and void” by the
People’s Republic of China in 1981 upon its accession.

3

A series of constitutional reforms followed the constitutional crisis challenging the legitimacy
of the ruling Kuomintang (Chinese nationalist party) which had lost support of the international
community. See Jiunn-Rong Yeh and Wen-Chen Chang, ‘A Decade of Changing Constitutionalism in
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alternation in 2000, the President 4 announced at the investiture the project
to implement universal human rights norms and reintegrate Taiwan into the
international human rights protection system.5 It could be regarded as part of
a comprehensive globalisation strategy, under which Taiwan joined the World
Trade Organisation in 2002 and sought to attend other international institutions.6
Nevertheless, in 2007 the UN Secretary General acting as depositary declined
Taiwan’s instrument of accession to the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW).
If such a political move simply aimed at officially re-joining the
international community, then the story would have ended. However, outside
that closed door, a new era began. Taiwan did not waste too much time in
mourning its frustration. In 2009, an implementation act was promulgated to
give domestic effect to both 1966 Covenants, namely, the International Covenant
on Civil and Political Rights (ICCPR) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR). The monist system7 therefore
opted for a dualist approach speciﬁcally for international human rights treaties.
Whether the 2007 CEDAW accession could be considered to be “completed”
was at once uncertain. The accession instrument, although approved by the
Legislative Yuan (parliament) and signed by the President, did not reach the
depositary. In any case, Taiwanese civil society demanded that these treaties
could be effectively enacted within the jurisdiction. Moreover, nothing could
stop a State from assuming international obligations by a unilateral act. 8
Inspired by the 1998 Human Rights Act of the United Kingdom,9 Taiwan has
subsequently domesticated ﬁve universal “core” human rights instruments with
this implementation act model, with four others pending.10

Taiwan: Transitional and Transnational Perspectives’ in Albert H. Y. Chen (ed), Constitutionalism in
Asia in the Early Twenty-First Century (Cambridge University Press 2014) 141.
4

Under the president parliamentary system in Taiwan, it is the President who guides the policy.

5

See the policy background: Yu-Jie Chen, ‘Isolated but Not Oblivious: Taiwan’s Acceptance of the
Two Major Human Rights Covenants’ in Jerome A. Cohen, William P. Alford and Chang-fa Lo
(eds), Taiwan and International Human Rights: A Story of Transformation (Springer 2019) 213.

6

This WTO membership is ofﬁcially recognised as Separate Customs Territory of Taiwan, Penghu,
Kinmen and Matsu.

7

Lung-Chu Chen and Fort Fu-Te Liao, ‘International Human Rights Treaties and Their Incorporation
into Domestic Laws’ ( 國際人權公約與國內法化之探討 ) (2002) 1 National Policy Quarterly 33, 49.

8

See Hsu’s argument in Chapter 3 of this volume.

9

Chen and Liao (n 7) 55; Peter Huang ( 黃文雄 ), ‘The Two Covenants Implementation Act and Its
Application’ ( 兩公約施行法及其施行 ) [2010 Spring] TAHR-PAS 68, 69.

10

A timeline of the key events regarding Taiwan’s involvement in the UN core human rights treaties
is available at the end of the book.
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Later, in 2015, the new Treaty Conclusion Act came to reafﬁrm the initial
monist approach adopted by the Constitutional Court.11 It confirms the legal
effect of a treaty without its accession instrument being successfully deposited.
Interestingly, later on, for the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT) and its Optional
Protocol (OPCAT), the Taiwanese government keeps following the dualist
track by adopting a bill of implementation, currently under parliamentary
examination. Particular international and national contexts make the dualist
approach pragmatic as a domestication tradition. Firstly, since the 2009
Implementation Act of the ICCPR and the ICESCR, a clause to establish the
periodic report examination procedure has been repeatedly reproduced in
other similar implementation acts. Without access to the treaty bodies, Taiwan
must create a procedure of its own to submit to a certain form of international
monitoring, which is a fundamental obligation under these treaties. Secondly,
all these implementation acts contain a clause that obliges reference to, when
applying treaty provisions, travaux préparatoires12 and treaty interpretations
made by the treaty bodies. Thirdly, as an initial step of treaty compliance, these
implementation acts have all programmed a time-limit compatibility review
of domestic laws, regulations and measures. Last but not least, national treaty
monitoring bodies13 have been created accordingly, reinforced by the newly
inaugurated National Human Rights Commission (NHRC).14
This domestication process is a historical achievement for Taiwanese
civil society15 which had already been active in the global network. With the
joint efforts of diverse associations, from grass-root groups to global NGO
federation members, an important number of international human rights
standards had been steadily integrated into domestic legal order. Through
decades of struggle for democratisation and democratic consolidation in
Taiwan, litigation for human rights and social change can sometimes bring
civil society activists, lawyers, lower-court judges and political figures of

11

Judicial Yuan Interpretation No 371 (1995).

12

This French term refers to the ofﬁcial records of a treaty negotiation.

13

These national monitoring bodies are not necessarily established by treaty implementation acts.
For instance, the Gender Equality Committee under the Executive Yuan (government) in charge of
CEDAW enforcement was formerly known as Committee of Women's Rights Promotion, founded
in 1997, which was a major contributor to the CEDAW domestication. As for the Presidential
Ofﬁce Human Rights Consultative Committee, an ad hoc national human rights institution, it also
supervised the implementation of both Covenants before the board dissolved in 2020 following
the launch of NHRC. The Committee for Promotion of Human Rights Protection under Executive
Yuan then assumed ofﬁce of both Covenants’ monitoring at national level.

14

Organic Act of the Control Yuan National Human Rights Commission 2020.

15

Wen-Chen Chang, ‘An Isolated Nation with Global-Minded Citizens: Bottom-Up Transnational
Constitutionalism in Taiwan’ (2009) 4 NTU Law Review 203.
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opposition to stand at the same front line.16 Furthermore, the Constitutional
Court17 has generally been the key partner of the process since the 1990s, willing
to refer to universal values or standards in their constitutionality review18 while
contributing to the construction of a rights-based social dialogue.19 Nothing
happened as granted. The recent reform on constitutional review, enabling an
individual to lodge a constitutional complaint against a court decision, is the
ﬁrst successful move since 1993 towards a strong judicial control over human
rights. With the national judges now increasingly mindful of human rights treaty
implementation, such reform is necessary to strengthen the judicial dialogue
between all-level courts and the Constitutional Court.
This book presents for the ﬁrst time to English readers the whole picture
thus far of human rights treaties’ implementation in Taiwan. Carefully
distanced from being purely informative, this collective work aims at
contributing to a transnational human rights dialogue by providing a critical
review of Taiwan’s human rights status. In addition to a brief background
on treaty domestication, each chapter focuses on a particularly challenging
dimension under the given treaty. In this context, while some chapters
emphasise the practices of the judicial branch, the others tend to discuss
legislative efforts or governmental responses. Our title, less panoramic than
the 2019 volume edited by Cohen, Alford and Lo that covers various historical
and current human rights issues in Taiwan,20 focuses on the implementation
of each of the five domesticated human rights treaties. Also dedicated to
human rights reforms in Taiwan, Huang’s 2020 essay collection 21 tells
stories preceding our narratives. Thanks to his first-hand observations and
experiences, English readers can better see how Taiwan has advanced step by
step toward dialogues with the world. Soon after the implementation of both
1966 Covenants, Chang contributed signiﬁcantly to a literature on Taiwan’s
particular practices to integrate international human rights norms, based
16

See especially Wen-Chen Chang, ‘Public Interest Litigation in Taiwan: Strategy for Law and Policy
Changes in the Course of Democratization’ in Po Jen Yap and Holning Lau (eds), Public Interest
Litigation in Asia (Routledge 2011); Chien-Chih Lin, ‘The Judicialization of Politics in Taiwan’
(2016) 3 Asian Journal of Law and Society 299, 309–311.

17

This institution under the Judicial Yuan (council of the judiciary) was a board of grand justices
holding the power to invalidate unconstitutional laws and regulations, which becomes a genuine
constitutional court in 2022 following the 2019 judicial reform.

18

Wen-Chen Chang, ‘The Convergence of Constitutions and International Human Rights: Taiwan
and South Korea in Comparison’ (2011) 36 The North Carolina Journal of International Law and
Commercial Regulation 101, 109–113.

19

Chien-Chih Lin, ‘Majoritarian Judicial Review: The Case of Taiwan’ (2014) 9 NTU Law Review 103.

20

Jerome A. Cohen, William P. Alford and Chang-fa Lo, Taiwan and International Human Rights: A
Story of Transformation (Springer 2019).

21

Mab Huang, Political Reform in Taiwan and the International Human Rights Regime (Cambridge
Scholars Publishing 2020).

4|

Introduction: Implementing International Human Rights Norms in Taiwan

especially on the theory of transnational constitutionalism.22 With the same
concerns but a different approach, Weng and Hsu discussed meanings of this
treaty integration under the notion of judicial dialogue through conventionality
review.23 Dialogue is undoubtedly the keyword here, which empowers human
rights stakeholders. In this regard, Chen’s contribution offers a new perspective
on treaty monitoring with her in-depth analysis of the made-in-Taiwan review
procedure24 for periodic reports.25
We start the journey with the ICCPR, which is so fundamental that the
Constitutional Court has referred to it more than once. Dr Yi-Li Lee’s contribution,
The Incorporation of the International Covenant on Civil and Political
Rights in Taiwan, clearly explained the main functions of the treaty
implementation act and the consequential activation of a domestic monitoring
system. The government committed to a number of essential reforms in response
to the ICCPR, under the pulse of international experts’ concluding observations.
However, the two could not have tangoed without the orchestration of followup recommendations from the government’s independent supervising boards
and civil society networks. The paper also examined the impact of the ICCPR
on judicial decisions, including references made by the Constitutional Court
and increasingly by ordinary courts. From habeas corpus guarantee to criminal
trial acceleration, from legal infrastructure for transitional justice to samesex marriage, civil and political rights protection in Taiwan moved forward
holistically. Amidst other human rights challenges, the abolishment of death
penalty should be seen as the most difﬁcult goal to achieve. More determined
actions are encouraged for the reforms in progress left much to be desired.
Different from the ICCPR, the justiciability of the ICESCR has not been
generally accepted in Taiwan. Dr William Hui-Yen Hsu offered in his contribution
a panoramic overview of the struggles and practices of the Taiwanese judiciary
facing the ICESCR implementation. The normative effect of a binding human
rights treaty will be eroded if the judiciary refuses to provide a remedy against
alleged violations. In The Judicial Implementation of the International
Covenant on Economic, Social and Cultural Rights in Taiwan: Observations
on the Decisions of the Two Supreme Courts (Chapter 3), he carefully examined
22

See especially Chang (n 15); Chang (n 18).

23

Vivianne Yen-Ching Weng and Yao-Ming Hsu, ‘Domestication of International Human Rights
Norms in Taiwan: A Dialogue through Conventionality Review under Construction’ (2017) 1
Asian Yearbook of Human Rights and Humanitarian Law 166.

24

An ad hoc panel of independent international experts is composed for each periodic report.
Without a centralised and permanent structure as it is in Geneva, these panels can be named
differently each time, depending on the given panel’s own decision.

25

Yu-Jie Chen, ‘Localizing Human Rights Treaty Monitoring: Case Study of Taiwan as a Non-UN
Member State’ (2017) 35 Wisconsin International Law Journal 277.
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the national courts’ understanding of the ICESCR and its implementation act
in contrast with the treaty body’s interpretations and international law theory.
His analysis led to an in-depth discussion of the controversial doctrine of selfexecutive clauses. Notwithstanding this doctrine which restricted the direct
application of most treaty provisions, an increasing number of national judges
are willing to refer to the ICESCR within their margin of discretion, especially
in regard to housing rights and indigenous peoples’ cultural rights.
In the next chapter, Implementation of the Convention on the
Elimination of All Forms of Discrimination Against Women in Taiwan
(Chapter 4), Dr Hsiao-Wei Kuan explored how the patriarchal tradition
in Taiwan could be challenged. Women in Taiwan have been living bitter
fights for de jure and de facto gender equality since the 1980s based upon
the international consensus. As the most progressive in Asia nowadays,
Taiwan does not slow down its implementation of CEDAW. The CEDAW
domestication process has lasted for decades, starting without domesticating
the treaty, and its high-level promoting, monitoring and follow-up mechanisms
can be considered as role models in Taiwan. However, substantial equality
remains out of reach in many aspects. Dr Kuan advanced in her article an acute
analysis of the exemplary battles in adjusting the minimum marriageable age
and disfavoured treatment of daughters, where the envisaged reforms directly
clashed with the persisting social practices. On the contrary, changing social
patterns can facilitate the CEDAW implementation, as indicated in the case of
alimony law.
The previous chapter demonstrated that civil society assumes an essential
role in Taiwan’s human rights treaty domestication. This is particularly true in the
cases of the implementation acts on Convention on the Rights of the Child (CRC)
and Convention on the Rights of Persons with Disablities (CRPD) which are the
outcome of a joint effort of the NGOs and the legislator, despite hesitation from the
government side. Dr Pei-Chun Lin pointed out in her contribution, Incorporation
of the CRC into Domestic Law—the Taiwan Experience (Chapter 5), that the
then existing legal framework seemed largely compatible with the CRC so that
the need of its domestication was underestimated. However, the State practices
revealed the weakness of these domestic norms. The domesticated CRC now
empowers private actors, including minors themselves and adult activists, to pursue
their quest to become effective rights holders and not “objects” under protection
anymore. As an indicator, the State report examination process featured an in
camera session with children and NGOs. The CRC challenges for Taiwan society
reside in its patriarchal tradition. Whilst the reform of the Juvenile Delinquency Act
can be celebrated, hard work remains to catch up with the international standards
set on the due respect to minors’ autonomy, legal personality and participation in
public affairs.
6|
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Following the CEDAW and the CRC, the CRPD is another treaty to
challenge the traditional patriarchy in Taiwan. In my contribution, Human
into Being: Implementation of the Convention on the Rights of Persons
with Disabilities in Taiwan (Chapter 6), I argued that the domestication of
CRPD was and still is a process of quest for partnership, turning the traditional
welfare-based approach into a constructive right-based platform of negotiation.
Considerable challenges for Taiwan remain, with a view to essentially enabling
disabled persons. I identified the procedural and substantial aspects under
debate in Taiwan. Emphasis is put on the procedural design for reasonable
accommodation, a comprehensive guarantee on fair trial and a workable way
to stop forced institutionalisation. Amidst substantial aspects, the mobilisation
of human and ﬁnancial resources indispensable to embody the norms are still
largely insufficient. In addition to a general plan to de-marginalise disabled
persons, narrowly linked to the general social policy, Taiwan may need to review
the structural problem in its social affairs administration.
Finally, this book would not be completed without a chapter dedicated
to Taiwan’s innovative way to implement, surely not without difficulties and
challenges, international human rights treaties. As Dr Yu-Jie Chen argued in
her Human Rights Treaty Monitoring 2.0: Taiwan’s Innovation (Chapter 7),
Taiwan has found a ground-breaking path to make the state report examination
even more effective than the ofﬁcial procedure with the treaty bodies. Vigilantly
designed at the pioneering initiative of Covenants Watch,26 the state report
elaboration process is itself a mobilisation and awareness-raising campaign. It
also constitutes a platform for a multi-party exchange of views. The international
independent experts worked in situ and face-to-face with various public and
private actors. Most of them hold a profile of international human rights
monitoring, so that their comments cannot derail the international consensus.
Moreover, the whole process cannot be regarded as serious without follow-up
meetings. The whole design ensures that the human rights conversations can
become an integral part of the decision-making process.
On Ilha Formosa and its dependent islets, Austronesians and different
generations of immigrants have incessantly strived for the recognition of their
fundamental rights. In 2019, Taiwan became the ﬁrst Asian country to celebrate
same-sex marriage and host the largest LGBITQ Pride in Asia.27 Unfavourable
international realpolitik drove Taiwan to reinvent a treaty implementation
26

The Covenants Watch ( 人權公約施行監督聯盟 ) is a league of NGOs which specialised in human
rights treaties and since then has played the leading role on shadow report drafting, translation and
edition.

27

Sally Jensen, ‘Taipei Pride in Photos: Hundreds of thousands attend Taiwan Pride Parade’ Taiwan
News (Taipei, 26 October 2019) <https://www.taiwannews.com.tw/en/news/3804031> accessed
25 November 2021.
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system. The dialogue process has just begun, shedding light on human rights
challenges in Taiwan. In a world that now strongly resists democratic backsliding and human rights negation, only the rights-based rule of law and
democracy can sustain the existence of Taiwan, not the other way around.
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The Incorporation of the International Covenant on
Civil and Political Rights in Taiwan
Progress and Challenge

Yi-Li Lee*

Abstract
Despite its troubled statehood, Taiwan has made much progress in accepting
major international human rights treaties since the late 1990s. The most
signiﬁcant of these were the ratiﬁcations in 2009 of the International Covenant
on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights. In the same year, the adoption of the Implementation
Act guaranteed the rights described in the two covenants and backed them
with the full force of the Taiwanese legal system. Against the backdrop of
this development, this chapter is aimed at analysing how Taiwan incorporates
the ICCPR into its legal system. Till now, much progress has been achieved
but serious challenges still remain for its full implementation. The progress
includes domesticating other core human rights treaties, facilitating dealings
with transitional justice, legalising same-sex marriage and the establishment of
the National Human Rights Commission under the Control Yuan. Despite those
progresses, the abolishment of the death penalty still faces many challenges. The
government of Taiwan shall take more action to move toward abolition of the
death penalty, which is compatible with the spirit of the ICCPR.
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I. Introduction
For many countries, compliance with international human rights norms is the
key to ensure and strengthen public trust and the rule of law in state bodies,
particularly in the context of transition from authoritarianism to democracy.1
This explains why, in the recent decades that saw the increasing influence
of global and transnational constitutionalism, an unprecedented number of
countries have incorporated core international human rights treaties into their
domestic legal systems through statutes or constitutional amendments.2 Taiwan
is no exception to this global trend despite its troubled statehood and having
much difﬁculty in joining the UN human rights regime.3
Taiwan at the beginning of the late 1990s made progress in adopting
major international human rights instruments. The most significant of these
were the ratifications of the International Covenant on Civil and Political
Rights (hereinafter “ICCPR”) and the International Covenant on Economic,
Social and Cultural Rights (hereinafter “ICESCR”) in 2009. In the same year,
the adoption of the Implementation Act guaranteed the rights described in
the two covenants and backed them with the full force of the Taiwanese legal
system.4 In 2012, the initial state reports of the ICCPR and the ICESCR were
reviewed by ten international human rights experts.5 Concluding observations
and recommendations were issued by those experts on 1 March 2013. In
January 2017, the second periodic review of state reports of the ICCPR and
the ICESCR was held. The concluding observations were released at the end
of the day of the review.6 The government of Taiwan has released the third
1

Jiunn-Rong Yeh and Wen-Chen Chang, ‘The Emergence of Transnational Constitutionalism: Its
Features, Challenges and Solutions’ (2008) 27 Penn State International Law Review 89, 91-95;
Wen-Chen Chang and Jiunn-rong Yeh, ‘Internationalization of Constitutional Law’ in Michel
Rosenfeld and András Sajó (eds), The Oxford Handbook of Comparative Constitutional Law (OUP
2012) 1165-1184.

2

Wen-Chen Chang, ‘The Convergence of Constitutions and International Human Rights: Taiwan
and South Korea in Comparison’ (2011) 36 The North Carolina Journal of International Law and
Commercial Regulation 101, 106.

3

Wen-Chen Chang, ‘Taiwan’s Human Rights Implementation Acts: A Model for Successful
Incorporation?’ in Jerome A. Cohen, William P. Alford and Chang-fa Lo (eds), Taiwan and
International Human Rights: A Story of Transformation (Springer 2019) 230.

4

Jiunn-rong Yeh, The Constitution of Taiwan: A Contextual Analysis (Hart Publishing 2016) 232–234.

5

Jiunn-rong Yeh and Wen-Chen Chang, ‘A Decade of Changing Constitutionalism in Taiwan:
Transitional and Transnational Perspectives’ in Albert H. Y. Chen (ed), Constitutionalism in
Asia in the Early Twenty-first Century (CUP 2014) 154; International Group of Independent
Experts, Review of the Initial Reports of the Government of Taiwan on the Implementation of the
International Human Rights Covenants: Concluding Observations and Recommendations Adopted
by the International Group of Independent Experts (Taipei, 1 March 2013) para 3 <https://www.
moj.gov.tw/dl-16948-b02cdbe343ef4f6daef3edf54f1b0f8f.html> accessed 29 November 2019.

6

Ministry of Justice, The Second Report of the Government of Taiwan on the Implementation of the
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state reports in June 2020.7 On May 9, 2022, the third periodic review of state
reports of the ICCPR and the ICESCR was held. The concluding observations
were released on May 13, 2022.8
Against the backdrop of this vibrant development, this Chapter is aimed at
analysing how Taiwan incorporates the ICCPR into its legal system. Aside from
an introduction and a conclusion, this Chapter is divided into three main parts.
Part II discusses the historical relationship of Taiwan with the ICCPR. Part III
analyses how Taiwan domesticates the ICCPR through multilevel measures,
including its Implementation Act, the international review of the state reports,
the active engagement of the NGOs, and judicial use in domestic courts. Part
III examines what progress that domestication of the ICCPR has made and
what challenges it faces. This Chapter found that although much progress has
been achieved, serious challenges remain to be overcome before it can be fully
implemented. The headways made include the domesticating of other core
human rights treaties (e.g., the Convention against Torture and its Optional
Protocol, International Convention of the Protection of the Rights of all Migrant
Workers and Members of their Families, and Convention for the Protection of
all Persons from Enforced Disappearance); facilitation of dealings that advance
transitional justice (e.g., the passage of the Act on Governing the Handling of
Illegally Seized Assets by Political Parties and Their Afﬁliated Organizations,
establishment of the Ill-Gotten Party Assets Settlement Committee, passage
of the Act on Promoting Transitional Justice, creation of the Commission for
Promoting Transitional Justice, and passage of the Act on Political Archives);
legalization of same-sex marriage; and establishment of the National Human
Rights Commission under the Control Yuan. Despite these favourable
developments, the abolition of the death penalty continues to be controversial
because of several remaining challenges. The government needs to take effective
steps to achieve the goal of abolishing capital punishment if Taiwan is to attain a
legal system compatible with the spirit of the ICCPR.
International Human Rights Covenants ( 公民與政治權利國際公約及經濟社會文化權利國際公
約第二次國家報告 ) (27 April 2016) <https://www.humanrights.moj.gov.tw/17725/17733/17745/
17746/17747/23293/post> accessed 29 November 2019.
7

Ministry of Justice, The Third Report of the Government of Taiwan on the Implementation of the
International Human Rights Covenants ( 公民與政治權利國際公約及經濟社會文化權利國際公
約第三次國家報告 ) (29 June 2020) <https://www.humanrights.moj.gov.tw/17725/17733/17735/1
7736/17737/29576/post> accessed 20 May 2022.

8

International Review Committee, Review of the Third Reports of the Government of Taiwan on
the Implementation of the International Human Rights Covenants Concluding Observations and
Recommendations adopted by the International Review Committee (Taipei, 13 May 2022) < https://
www.humanrights.moj.gov.tw/17725/17733/17735/17740/36086/36088/post> accessed 20 May
2022. At the time of writing this chapter, the third state reports and concluding observations of
international review committee either have not been released or made. The further analysis of the
third state reports and concluding observations will be added in the future publication of this book.
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II. The Relationship of Taiwan and the ICCPR
At the end of World War II, the Republic of China (hereinafter “ROC”) joined
the United Nations (hereinafter “UN”) as a founding member on 24 October
1945. Between 1946 and 1971, the ROC was also one of five permanent
members of the UN Security Council. During this period, the Nationalist
government (ruled by the Kuomintang Party, hereinafter the “KMT party”), in
the capacity of the ROC, ratiﬁed several international human rights instruments.
For example, the Nationalist government, in the capacity of the ROC, ratiﬁed
the Convention on Prevention and Punishment on Genocide in 1948 and
later enacted domestic law to implement this convention. Other examples
are the ratification of the Convention on the Political Rights of Women and
the Convention on the Nationality of Married Women. Later, in 1967, the
government signed the ICCPR and the ICESCR. In addition, the ROC also
ratiﬁed the International Convention on the Elimination of All Forms of Racial
Discrimination (hereinafter “ICERD”) in December 1970, which it had signed
four years earlier, in 1966.9
However, the situation dramatically changed in 1971, when the competition
for state recognition between the ROC and the People's Republic of China
(Mainland China, hereinafter “PRC”) was ended by the passage of the
UN General Assembly’s Resolution No 2758 which recognised the PRC's
representation of China.10 The representatives of Chiang Kai-Shek, the thenPresident of the ROC, were eventually expelled by the UN. Because the UN
and most states in the world no longer recognised the ROC government as the
Chinese government (not even a de jure state or indeed a government at all),
Taiwan had much difficulty in both joining new treaties and ratifying major
international human rights treaties previously signed by the ROC. Since then,
the Taiwanese government has been isolated from the international community.11
In the early 1990s, Taiwan witnessed widespread public discussions on
ways to adopt major international human rights initiatives. Such discussions
were particularly relevant in the wake of the first peaceful power transfer in
Taiwan, which took place when Chen Shui-bian, the presidential candidate of the
Democratic Progressive Party (hereinafter “DPP”), won the 2000 presidential
elections.12 This regime change created institutional chances for the newly
9

10
11
12

Jacques deLisle, ‘“All the World’s a Stage”: Taiwan’s Human Rights Performance and Playing to
International Norms’ in Jerome A. Cohen, William P. Alford and Chang-fa Lo (eds), Taiwan and
International Human Rights: A Story of Transformation (Springer 2019) 175.
UN General Assembly Resolution 2758 (25 October 1971) A/RES/2758(XXVI)
Chang, ‘The Convergence of Constitutions and International Human Rights’ (n 2) 105.
Yeh, The Constitution of Taiwan (n 4) 233-236.
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elected government to develop a new human-rights policy that resulted in the
2002 Human Rights Policy White Paper of the ROC.13 Based upon this policy
paper, the then-President Chen Shui-bian established the Advisory Committee
for Human Rights under the Presidential Office, the Vice-President of which
was the Chairperson, to provide him with advice on human-rights issues and
work toward the ratiﬁcation of core human rights treaties and the establishment
of a national human rights commission. In 2007, Taiwan signed and ratified
the Convention on Elimination of All Forms of Discrimination against Women
(hereinafter “CEDAW”), issuing its ﬁrst state report two years later.14
As previously mentioned, the Nationalist government, in the capacity of the
ROC, signed the ICCPR and the ICESCR in 1967. However, the two instruments
had not been ratiﬁed by the ROC when it was expelled from the UN in 1971.15
To respond to the above human rights policy, the Executive Yuan submitted one
proposal to the Legislative Yuan to ratify the ICCPR and the ICESCR. However,
under the context of divided-government politics and partisan confrontations
between the “Pan-Green” campaign (the DPP and its allied party, the Taiwan
Solidarity Union) and the “Pan-Blue” campaign (the KMT and its allied party,
the People First Party), this proposal was blocked since the majority of seats of
the Legislative Yuan were controlled by “Pan-Blue”. Later, the abovementioned
Advisory Committee for Human Rights under the Presidential Ofﬁce was also
disbanded in 2006 due to such political confrontation.16
In 2008, Taiwan experienced its second regime change when the KMT
won the presidential elections. When the KMT came to power again, the
government, led by President Ma Ying-jeou, decided to ratify both the ICCPR
and the ICESCR.17 After several rounds of deliberation, the Legislative Yuan
ﬁnally passed the ratiﬁcation of the ICCPR and the ICESCR. The texts of two
covenants were later translated into local languages and distributed throughout
the nation. For example, to help detainees understand their rights, the Ministry
of the Interior has printed informational documents in 17 languages (Chinese,
English, Japanese, Vietnamese, Thai, Indonesian, Hindi, German, Khmer,
13

Daniel Bowman, ‘Righting the Wrongs of The Past? The Human Rights Policies of Chen Shuibian and Ma Ying-jeou’ in David Blundell (ed), Taiwan Since Martial Law: Society, Culture,
Politics, Economy (National Taiwan University Press 2012) 485-526; Yu-Jie Chen, ‘Isolated but Not
Oblivious: Taiwan’s Acceptance of the Two Major Human Rights Covenants’ in Jerome A. Cohen,
William P. Alford and Chang-fa Lo (eds), Taiwan and International Human Rights: A Story of
Transformation (Springer 2019) 212-213.

14

Yeh and Chang, ‘A Decade of Changing Constitutionalism in Taiwan’ (n 5) 153–154.

15

Chang, ‘Taiwan’s Human Rights Implementation Acts’ (n 3) 228.

16

Song-Lih Huang and Yibee Huang, ‘The Role of NGOs in Monitoring the Implementation of
Human Rights Treaty Obligations’ in Jerome A. Cohen, William P. Alford and Chang-fa Lo (eds),
Taiwan and International Human Rights: A Story of Transformation (Springer 2019) 308.

17

Chang, ‘Taiwan’s Human Rights Implementation Acts’ (n 3) 229.
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Mongolian, Bengali, Burmese, Filipino, Urdu, Nepali, Malay, and Tamil) that
are distributed to detainees upon entry into detention. In the same year, the
Legislative Yuan passed the Implementation Act to make the guaranteed rights
in two covenants directly applicable in the Taiwanese legal system. To facilitate
the implementation of the two covenants, the Advisory Committee for Human
Rights under the Presidential Ofﬁce, was re-established on 10 December 2010.18
It comprises 16 members, including government ofﬁcials, academics, experts,
and NGO representatives. This presidential committee has the following
functions, according to directives set out when it was established: promoting and
advising on human rights policy; producing national human rights reports; doing
research on international human rights systems and legislation; and advising the
president on other human rights matters.19 The Advisory Committee for Human
Rights has disbanded on 19 May 2020 after the Legislative Yuan passed the
Organic Act of the National Human Rights Commission.20
III. Incorporating the ICCPR
Taiwan assimilates the ICCPR into its legal system through multilevel measures,
including its Implementation Act, the international review of the state reports,
the active engagement of the NGOs, and judicial use in domestic courts.
A. The Implementation Act
The Legislative Yuan passed the Implementation Act of the ICCPR and the
ICESCR 21 (hereinafter “Implementation Act”) in 2009. This Act has nine
provisions. As Professor Wen-Chen Chang said, this Implementation Act
has three main functions.22 The first function is to provide the domestic legal
effect of the ICCPR. The Constitution of the Republic of China (hereinafter
“ROC Constitution”) does not explicitly prescribe the legal effect and status
of ratiﬁed international treaties. This issue was answered by JY Interpretation
No 329 of the Constitutional Court of Taiwan. The reasoning of the Court
in this decision recognised that treaties enjoy the same status as laws when
they fulfil the procedures prescribed in the ROC Constitution.23 The monist
position of the Court was also understood to support the direct applicability
18

ibid 237-238.

19

Office of President Republic of China (ROC), ‘Spotlight Issues: Human Rights Protection’
<https://english.president.gov.tw/Page/148> accessed 24 June 2021.

20

ibid.

21

The full English text of the Implementation Act of the ICCPR and the ICESCR can be found at
<https://mojlaw.moj.gov.tw/ENG/LawContentE.aspx?LSID=FL048731> accessed 29 November
2019.

22

Chang, ‘Taiwan’s Human Rights Implementation Acts’ (n 3) 230.

23

Judicial Yuan Interpretation No 329 (1993).
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effect of international treaties as domestic laws.24 Given the failure to deposit
the ratiﬁcation instruments with the UN, the government of Taiwan eventually
decided to enact the law to clarify the dispute of domestic legal effect of the
two Covenants. Hence, Article 2 of the Implementation Act recognises that
international human rights treaties approved by the President have the same
effect as domestic laws, and that the rights guaranteed by those treaties are
directly applicable in the Taiwanese legal system.
The second function is to obligate the government of Taiwan to
review and revise the existing laws, regulations and measures that may
not be compatible with the two Covenants. 25 For example, Article 8 of the
Implementation Act demands that all levels of governmental institutions and
agencies revise relevant laws, regulations, directions, and administrative
measures when those rules and measures do not conform to the principles of
the two Covenants. Those revisions should be completed within two years
after this Implementation Act takes effect. 26 When the Implementation Act
took force on 10 December 2009, the Ministry of Justice began the review
process. The review found 263 cases (including statutes, regulations, decrees
or directives among others) that did not conform to the principles of the two
Covenants. Among them, 228 cases were revised by 30 September 2017,
with 35 cases remaining. Among these 35 yet-to be-rectiﬁed cases, 27 were
related to laws, which include the Assembly and Parade Act, Fire Services
Act, Industrial Group Act, Nationality Act, Detention Act, and The Code
of Criminal Procedure. Seven cases were related to government ordinances
(which require corresponding amendments to the main laws) and one case was
related to administrative measures.27 These ongoing revisions are under the
supervision of the National Development Council.
The final function is to guide the issuing state reports and concluding
reviews.28 Article 6 obligates the government of Taiwan to establish a human
rights report system in accordance with the two Covenants. To this end, ten
international human rights experts were invited by the Advisory Committee
for Human Rights under the Presidential Office in February 2013. Those
experts formed two reviewing bodies, one for the ICCPR, and the other for the
ICESCR. They conducted an independent review and released their concluding
24

Chang, ‘The Convergence of Constitutions and International Human Rights’ (n 2) 108-109.

25

Chang, ‘Taiwan’s Human Rights Implementation Acts’ (n 3) 231.

26

ibid.

27

Ministry of Justice, ‘The Follow-up Process of Seventy-Eight Concluding Observations’ (「各機
關落實 78 點結論性意見與建議回應表（國家人權行動計畫）」辦理情形 ) (2 February 2019)
<https://www.humanrights.moj.gov.tw/17725/17733/17745/17755/17759/23486/post> accessed
29 November 2019.

28

Chang, ‘Taiwan’s Human Rights Implementation Acts’ (n 3) 234.
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observations and recommendations on 1 March 2013. Based upon the success
of the international review process of the two Covenants’ initial state report, the
government of Taiwan held the second periodic review of state reports of the
two Covenants in January 2017. The reports were also reviewed by independent
human rights experts, most of whom had participated in the initial review. The
concluding observations of the second periodic review were released on 24
January 2017. The third periodic review is expected to be held in May 2022. The
government of Taiwan has made great efforts to prepare state reports, which has
been released to the public in June 2020.29
In addition, other important provisions include to request the government
to make reference to the purposes of the two Covenants and interpretations of
monitoring mechanisms (Article 3), to demand that governmental institutions,
and agencies at all levels should conform to human rights protection provisions
in the two Covenants; avoid violating human rights; protect the people from
infringement by others; and actively promote realisation of human rights (Article
4), to request the government to take responsibility for preparing, promoting,
and implementing human rights protection provisions in the two Covenants
within their functions (Article 5),30 and to demand that all levels of governmental
institutions, and agencies preferentially allocate funds to implement human
rights protection provisions in the two Covenants (Article 7).31
B. The Review of State Reports and Their Follow-up
Based upon Article 6 of the Implementation Act, the government issued its first
report on the implementation of the ICCPR on 22 April 2012, which focused
29

The relevant information about the third periodic review can be found at <https://www.humanrights.
moj.gov.tw/17725/17733/17735/Nodelist> accessed 27 June 2021.

30

For example, The Education and Training Section of the Presidential Office Human Rights
Consultative Committee held seven meetings between June 2013 and July 2014. The Ministry
of Justice was the competent authority tasked with consulting with related agencies concerning
education and training on human rights, and responding to recommendations. In March 2015,
the Education and Training Section submitted a critical report, which will serve as reference for
respective authorities that are organising education and training. Ministry of Justice, ‘Response to
Concluding Observations’ (2016) para 19 <https://www.humanrights.moj.gov.tw/17725/17733/17
745/17746/17747/23293/post> accessed 29 November 2019.

31

For example, the total budget across the Executive Yuan and its subordinate ministries, councils,
and commissions for enforcing human rights protections was NTD 704.8 billion in 2015. The
budget was spent on many projects, including: human rights education, promotion of human
rights conventions, amendment of human rights laws, domestic adoption of the two covenants,
compensation for crime victims, training for detainees, improvement of social care and facilities,
funding for the Legal Aid Foundation, promotion of workplace safety, occupational health
services, funding for social insurance, and welfare and employment for people with disabilities
and other disadvantaged groups. Ministry of Justice, ‘Common Core Document Forming Part of
the Reports: Second Report under the ICCPR and the ICESCR’ (2016) para 118 <https://www.
humanrights.moj.gov.tw/media/12226/53020041318521ea63.pdf?mediaDL=true> accessed 29
November 2019.
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on the rights present in each of the Covenants.32 Eight months later, its official
English translation was published on 18 December 2012. In February 2013,
ten international human rights experts who were invited by the Presidential
Consultative Human Rights Committee formed two reviewing bodies: one for
the ICCPR and the other for the ICESCR. After reviewing the initial report, the
“International Group of Independent Experts” released its Concluding Observations
and Recommendations on several human rights issues on 1 March 2013.33
With respect to the ICCPR, the experts strongly recommended the
Government of Taiwan to intensify its efforts to abolish the death penalty.34 They
also suggested the Government of Taiwan should establish the crime of torture, as
deﬁned in Article 1 of the UN Convention against Torture, as a separate crime with
adequate penalties in the Criminal Code. In addition, all allegations or suspicions
of torture shall be thoroughly and promptly investigated by an independent and
impartial body with full criminal investigation powers with a view to bringing
the perpetrators to justice with adequate punishment.35 They also recommended
the expedited adoption of a Refugee Act, which should also include the principle
of non-refoulement,36 to request the government to take effective measures for
addressing the serious challenges of prison overcrowding by, inter alia, liberalising
its harsh policy on drug use and by introducing less restrictive provisions on
pre-trial bail and parole,37 to guarantee the right of habeas corpus applicable to
foreigners or mainlanders placed in immigration detention,38 to revise the Speedy
Trial Act of 2010 that reduces the maximum length of criminal trials to eight
years for pre-trial detention39 and reduces the excessive length of criminal trials,40
to abolish wide-scale travel restrictions that prevent Taiwanese people from
leaving the country for the reasons of ﬁnancial and taxation control,41 to remove
the mandatory HIV testing requirement and other restrictions on the entry, stay,
and residence of aliens living with HIV,42 to abolish the crime of adultery,43 to
32

Ministry of Justice, Implementation of the International Covenant on Civil and Political Rights,
Initial report submitted under article 40 of the Covenant (“Initial State Report”) ( 初次國家報告
中 英 文 版 ) (2012) <https://www.humanrights.moj.gov.tw/17998/17999/18007/18010/28335/post>
accessed 29 November 2019.

33

Yeh and Chang, ‘A Decade of Changing Constitutionalism in Taiwan’ (n 5) 154.

34

International Group of Independent Experts, Review of the Initial Reports (n 5) paras 56-57.

35

ibid para 58.

36

ibid para 59.

37

bid para 60.

38

ibid para 61.

39

ibid para 63.

40

ibid para 64.

41

ibid para 68.

42

ibid para 69.

43

ibid para 70.
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introduce the judicial oversight of all forms of surveillance,44 to recommend the
enactment of a comprehensive law to combat media concentration,45 to insert the
crime of advocacy of national, racial, or religious hatred into the Criminal Code,46
to change the approval system to a registration system, to limit the power of the
police to mandate dispersal,47 to abolish the difference of the marriage age between
men and women,48 and to provide adequate data on the prevalence, cause, and
effects of domestic violence49 and provide full legal recognition of the diversity of
families, particularly for same-sex marriages or cohabiting partnerships.50
After releasing the ﬁrst concluding observations to the initial state report
in 2013, the Advisory Committee for Human Rights under the Presidential
Ofﬁce assembled a regulatory review team speciﬁcally for revising the current
regulations in line with those concluding observations.51 In addition, one Human
Rights Promotion Task Force was created under the Executive Yuan (headed by
the Ministry of Justice) to oversee the review effort. In addition to supervising
various authorities for the completion of outstanding cases, the Ministry of
Justice also engaged other subordinates of the Executive Yuan to take initiatives
in reviewing the current regulations and administrative measures. In the followup meetings, government officials were usually requested to take concrete
measures to respond to the Concluding Observations with the promises of
change and proposals. The Ministry of Justice, as the Secretariat of the Advisory
Committee for Human Rights under the Presidential Office, compiled a chart
based on the Concluding Observations in order to track the progress of each item
every three months. These follow-up meetings also invited the participation of
NGO representatives, who were able to obtain information on the government’s
human rights policy planning. Although government officials usually resisted
changes, there was still some progress during the follow-up process. For
example, the officials of the Commission of Labour were requested by the
Advisory Committee for Human Rights under the Presidential Ofﬁce to examine
those domestic laws that were inconsistent with the International Convention
on the Protection of the Rights of All Migrant Workers and Members of Their
Families and work on the ratiﬁcation of this treaty. In addition, similar requests
also facilitated the enactments of the Acts to Implement the Convention on
44

ibid para 71.

45

ibid para 72.

46

ibid para 74.

47

ibid para 75.

48

ibid para 76.

49

ibid para 77.

50

ibid para 78.

51

Ministry of Justice, The Second Report of the Government of Taiwan on the Implementation of the
International Human Rights Covenants (n 6).
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the Rights of the Child and the Convention on the Rights of Persons with
Disabilities in June 2014 and August 2014, respectively.52
In 2017, the second periodic review of state reports of two Covenants was
held, and their concluding observations were released on 20 January.53 Those
concluding observations largely resembled the earlier concluding observations,
since many of them had not yet been implemented. However, those human
rights experts added some new concerns and recommendations. For example,
they were concerned about the high degree of surveillance that cannot be
effectively monitored by the courts and constitutes a threat to the right to privacy
of Taiwanese citizens as well as foreigners,54 and the considerably high rate of
recent deaths in custody, and urged the government to ensure sufﬁcient medical,
psychological and social staff within the prison to prevent inter-prisoner violence
and suicides.55 As per the previous follow-up process, the Ministry of Justice
also organised several meetings while collaborating with other government
agencies on the implementation of those concluding observations.56
C. The NGO’s Bottom-Up Engagement
The development of civil society in Taiwan was heavily constrained by
authoritarian rule until 1987 when the Martial Law Decree was lifted. The
burgeoning civil society not only made progress in launching, deliberating
and steering the agenda of constitutional reforms during the transition period,
but, in the late 1990s, strategically pushed the government to incorporate
international human rights laws into the domestic legal regime. 57 The most
recent ten years have witnessed many of those bottom-up efforts from civil
society and NGOs fulﬁlled in the adoption of the Implementation Act of the
two Covenants, the preparation of the state reports, and the implementation of
the concluding observations.58
52

Ministry of Justice, ‘The Follow-up Process of Seventy-Eight Concluding Observations’ (n 25).

53

International Review Committee, Review of the Second Reports of the Government of Taiwan
on the Implementation of the International Human Rights Covenants: Concluding Observations
and Recommendations Adopted by the International Review Committee (Taipei, 20 January
2017) para 10 <https://www.humanrights.moj.gov.tw/media/12296/327200414160793f3e.
pdf?mediaDL=true> accessed 29 November 2019.

54

ibid para 71.

55

ibid para 52.

56

The relevant information about the follow-up measures of review of the Second Reports can be
found at <https://www.humanrights.moj.gov.tw/17725/17733/17745/17755/17757/Lpsimplelist>
accessed 27 June 2021.

57

Jiunn-rong Yeh, ‘Marching Towards Civic Constitutionalism with Sunﬂowers,’ (2015) 45 Hong
Kong Law Journal 315, 316.

58

Chang, ‘Taiwan’s Human Rights Implementation Acts’ (n 3) 241-243; Huang and Huang, ‘The
Role of NGOs in Monitoring the Implementation of Human Rights Treaty Obligations’ (n 14)
309-318.
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To monitor the full implementation of government obligations imposed
by the ICCPR and the ICESCR, Covenants Watch, an NGO coalition of 60
civil society organisations and 57 authors from various relevant fields, was
founded on 9 December 2009.59 The Implementation Act took force ﬁve months
later. Together with many other women’s groups, children’s rights advocacy
groups, and organisations concerned with the rights of persons with disabilities
have actively participated in the process of holding many meetings to hear
complaints, writing, submitting, and reviewing state reports, generating shadow
reports counter-balancing the views of state reports, conveying information to
educate citizen expertise, and assisting international experts to understand the
human rights situation in Taiwan.60 For example, from the beginning of the
drafting of the initial state report, civil society groups have actively participated
in monitoring the review process. According to them, the allocation of human
rights budgets (Article 7 of the Act) and the training of government employees
(intricately linked to effective implementation) have been insufficient. To
generate a targeted shadow report, NGO groups have actively organised
training workshops, study groups, online platforms, editorial meetings, and
communications within Covenants Watch. Their shadow report was published in
May 2012, just one month after the state report.61
In addition, NGOs also actively called for the government to establish
the monitoring mechanisms for implementing the concluding observations.
Under heavy pressure, the Ministry of Justice, on the authorisation of the
Advisory Committee for Human Rights under the Presidential Office, held a
series of follow-up meetings to check the implementation process of concluding
observations with the relevant government agencies. For issues that required
further research and higher-level coordination, such as those regarding the
establishment of a national human rights institution, human rights education
and training, human rights indicators, and review of inconsistent legislation, the
Advisory Committee for Human Rights under the Presidential Ofﬁce organised
several small groups consisting of its members to take charge.62 Those efforts
have demonstrated the role played by the highly active NGOs in shaping the
incorporation of the ICCPR.
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D. Judicial References of the ICCPR
a. Constitutional Court
To date, the Constitutional Court has issued a total of 812 interpretations.
Among them, only four interpretations expressly refer to ICCPR in the majority
opinion. They are JY Interpretation No 392, JY Interpretation No 582, JY
Interpretation No 710, and JY Interpretation No 775. In JY Interpretation No 392,
the Constitutional Court used paragraph 3 of Article 9 of the ICCPR to explain
the restriction of freedom of criminal suspects.63 In JY Interpretation No 582,
the Court cited subparagraph 5 of paragraph 3 of Article 14 of the ICCPR to
conclude that any individual charged with a crime is guaranteed, at a minimum,
to have witnesses testifying against them cross-examined.64 In JY Interpretation
No 710, the Court referred to Article 12 of the ICCPR and its General Comment
No 15 to recognise that Mainland Chinese citizens who have legally entered
Taiwan shall have the same freedom of movement as Taiwanese citizens.65
Resorting to Article 13 of the ICCPR, the Court stressed that the mandatory
deportation system should comply with the requirement of due process, except
for cases of immediate threats to national security or social order. The Court
found that the impugned provision did not provide for court hearings for those
who were deported by a police agency. It was, therefore, contradictory to the
principle of due process and in violation of the freedom of movement. The
Court ultimately decided that the provision should lose effect no later than two
years after the decision was issued.66 In JY Interpretation No 775, the Court used
paragraph 7 of Article 14 of the ICCPR to recognise the universal application of
the principle of double jeopardy on criminal defendants.67
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Since the recent incorporations, the number of references to the ICCPR in
majority opinions has not increased, but the number of references in individual
opinions has seen a drastic increase in terms of quality and quantity.68
Table 1: The Reference of the ICCPR in Majority Opinions of Interpretations by the Constitutional Court
Interpretation (Issue Date) Place of Reference

Article

Concerned Rights

No 392 (1995.12.22)

Reasoning

Article 9

Rights of Criminal
Defendants

No 582 (2004.07.23)

Reasoning

Article 14-III(v)

Rights of Criminal
Defendants

No 710(2013.07.05)

Reasoning

Article 12; Article 13

Freedom of Movement;
Due Process

No 775 (2019.02.22)

Reasoning

Article 14(vii)

Rights of Criminal
Defendants

Source: Made by the author

b. Ordinary Courts
Compared to the Constitutional Court, ordinary courts have witnessed a marked
increase in the number of judicial references to the provisions of the ICCPR
since the Implementation Act had been passed in December 2009.69 To date,
there have been 1,542 decisions made by District Courts that referenced the
ICCPR, 1,614 decisions by the High Courts, and 253 decisions by the Supreme
Court. Of the references to the provisions of the ICCPR in District Courts,
Article 2 (right to equality), Article 6 (right to life), Article 9 (right to a fair
trial), Article 14 (due process), Article 17 (right to privacy), Article 21 (right to
assembly), Article 22 (right to association), and Article 23 (right to family) have
been the most frequently cited. The courts use those provisions to define the
scope of rights, and their clariﬁcation or expansion.70 In addition, the courts use
those provisions to strengthen the protection of those rights.
It is worth noting that some references to the ICCPR made by Supreme
Court decisions have brought significant changes.71 For example, based on
the right to life and the right to fair trial enshrined in Articles 6 and 14 of the
ICCPR, the Supreme Court has sought to improve procedural and substantive
requirements when imposing the death penalty. Although not legally required,
the Supreme Court decided to hold oral arguments for all death penalty cases. In

68
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William P. Alford and Chang-fa Lo (eds), Taiwan and International Human Rights: A Story of
Transformation (Springer 2019) 353–360.
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addition, relevant ICCPR provisions were also applied to spare those suffering
mental illness or impairment from the imposition of the death penalty.72
Finally, references to the ICCPR in administrative litigation have also been
increasing in recent years. Those references were not necessarily critical to the
decisions.73 Most references were made by litigant parties rather than judges.
Despite this, the number of references is still gradually increasing in decisions
by the Supreme Administrative Courts. Till now, there have been 355 decisions
made by the High Administrative Courts, and 171 decisions by the Supreme
Administrative Courts that referenced the ICCPR.
IV. Domestic Implementation of the ICCPR
Much progress has been achieved but serious challenges still remain for its
full implementation. Progress includes domesticating other core human rights
treaties (such as the Convention against Torture and its Optional Protocol,
the International Convention of the Protection of the Rights of all Migrant
Workers and Members of their Families, and the Convention for the Protection
of all Persons from Enforced Disappearance), facilitating dealings with
transitional justice (such as the passage of the Act on Governing the Handling
of Illegally-Seized Assets by Political Parties and Their Afﬁliated Organisations,
establishment of the Ill-Gotten Party Assets Settlement Committee, the Act on
Promoting Transitional Justice, the creation of the Commission for Promoting
Transitional Justice, and the passage of the Act on Political Archives), legalising
same-sex marriage and the establishment of the National Human Rights
Commission under the Control Yuan. Despite these progresses, the issue of the
death penalty currently faces many challenges which still need the government
of Taiwan to take more effective actions toward its abolition compatible with the
spirit of the ICCPR.
A. Progress
a. Incorporating Other Core Human Rights Treaties
As previously mentioned, one of the most notable progressive developments
in Taiwan’s recent constitutional history is the domestic incorporation of
international human rights instruments.74 Starting in the late 1990s, Taiwan has
made much greater relative progress in the adoption of quite a number of major
international human rights instruments. In 2007, Taiwan signed and ratiﬁed the
72
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CEDAW, issuing its first state report two years later.75 In 2009, the Taiwanese
government ratiﬁed the ICCPR and the ICESCR. In the same year, the Legislative
Yuan of Taiwan passed the Implementation Act to ensure that the rights guaranteed
under the two covenants are directly applicable in the country’s legal system.76
In 2012, the Legislative Yuan passed the Enforcement Act of the CEDAW that
guarantees the applicable effect of the CEDAW’s provisions as domestic law. In
2014, the Legislative Yuan enacted the Acts to Implement the Convention on the
Rights of the Child and the Convention on the Rights of Persons with Disabilities,
a development generally praised by international human rights experts.77
In 2016, the draft law of the Act to Implement the Convention on the
Elimination of All Forms of Racial Discrimination was made and deliberated by
the Legislative Yuan. However, the proposal was not successfully passed by the
legislators.78 In 2017, in order to strengthen human rights protection in Taiwan,
international rights experts also urged the government to accept the remaining
core human rights treaties and take appropriate actions to incorporate the human
rights embodied therein into Taiwanese law. These treaties are the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
and its Optional Protocol (hereinafter “CAT, OPCAT”), the International
Convention of the Protection of the Rights of all Migrant Workers and Members
of their Families (hereinafter “ICRMW”) and the Convention for the Protection
of all Persons from Enforced Disappearance (hereinafter “ICPPED”).79
In response, the pertinent agencies began their deliberation on matters of
incorporation. On 27 December 2014, the Taiwan Ministry of Labour completed
its plan to incorporate into domestic law of the ICRMW.80 The Ministry
of Justice also deliberated on the necessity of adopting the ICPPED. The
ratiﬁcation of the ICPPED is currently being assessed by the Legislative Yuan.81
In December 2018, the Ministry of the Interior drafted an implementation law
for the CAT and OPCAT.82 This draft proposal was sent to the Legislative Yuan
75
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to deliberate in December 2020.83 Scholars and experts, related government
agencies, and NGOs were invited to discuss the draft legislation. As required
by the OPCAT, a national preventive mechanism for the prevention of torture
was established.84
b. Transitional Justice
Similar to the constitutional practice followed in other countries, all
governments having been elected in Taiwan since the late 1980s and early
1990s have confronted the dilemma of transitional justice. Various domestic
transitional measures to ensure justice had been initiated at the beginning of
democratization; however, many of these measures — except for compensation
measures and those involving minimum levels of truth-ﬁnding and reconciliation
work — have either failed or encountered enormous resistance.85 The new
development of internalization of international human rights law has provided
opportunities for transitional justice. For example, the independent review
committees of ICCPR and ICESCR have emphasized the importance of the
rights to truth and justice and urged the government of Taiwan to open the
archives and restore justice, as articulated in their concluding observations and
recommendations in 2013 and 2017, respectively.86 Upon consideration of the
ﬁrst state reports and shadow reports on transitional justice issues, international
experts emphasized the need for measures for victims’ social and psychological
rehabilitation to be accompanied by the right to truth and justice. Further, the
committees have requested the government of Taiwan to take measures for the
full disclosure of the gross human rights violations during the White Terror.
The review also recommended that victims’ and researchers’ right to effective
access to the archives should be guaranteed87 Their spirits buoyed by these
recommendations, certain civic groups have been persistently requesting the
government to release more archival records and conduct further investigations
of unsettled cases.88 The second state reports on the ICCPR and the ICESCR,
released on 26 April 2016, show that the government continued making progress
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in terms of compensation.89 Like earlier concluding observations, in the second
concluding observations of the state reports of the ICCPR and the ICESCR,
international experts emphasized the importance of the victims’ rights to
reparation, truth, and justice. They also noted the need for taking measures to
reveal the full truth about the gross human rights violations during the White
Terror to fully recognize victims’ suffering. Additionally, the report articulates
the need for both victims’ and researchers’ right to effective access to the
archives to be guaranteed by the government.90
The recommendations generated new solutions for unsettled and delayed
transitional justice disputes in Taiwan. Since January 2016, strong demands
by victims for truth, justice, and reparation have facilitated the undertaking of
various transitional justice policies and measures in Taiwan, as the DPP won
the presidency and parliamentary majority for the first time. This new political
development has served to facilitate the reform of transitional justice. Since May
2016, numerous new transitional justice measures have been enacted one after the
other by President Tsai Ing-wen’s administration. For example, in August 2016,
President Tsai ofﬁcially apologised to Taiwan’s indigenous peoples;91 this later led
to the enactment by the DPP government of numerous laws and policies addressing
the country’s authoritarian legacy. In August 2016, the Legislative Yuan passed
the Act on Governing the Handling of Illegally Seized Assets by Political Parties
and Their Affiliated Organisations (hereinafter “Ill-Gotten Party Assets Act”).92
Under this Act, the Ill-Gotten Party Assets Settlement Committee, authorized to
handle the KMT party’s illegally obtained assets during its authoritarian rule, was
established under the Executive Yuan.93 In March 2017, the Indigenous Historical
Justice and Transitional Justice Commission was established under the leadership
of President Tsai to deal with the past injustices inﬂicted on indigenous people and
make rules for allocating land to aboriginal peoples and communities.94
The most remarkable progress that has been made relating to transitional
justice measures is the passage of the Act on Promoting Transitional Justice in
89
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December 2017.95 This Act mandated the creation of a commission for transitional
justice96 under the Executive Yuan that has the power to investigate human rights
violation cases reported from the end of Japanese colonial rule on 15 August 1945,
till the lifting of the Martial Law Decree in Kinmen and Matsu on 6 November
1992.97 This Commission for Promoting Transitional Justice has nine members,
nominated by the Prime Minister with the consent of the Legislative Yuan.98 The
commission also has the power to recover and classify political archives, remove
and eliminate authoritarian symbols, correct judicial wrongs, and promote social
reconciliation.99 Further, it can remove authoritarian symbols that commemorate
dictators and rename them with the aim of maintaining democratic order and
constitutionalism.100 To conduct a thorough investigation on human rights
violations committed during authoritarian rule, the commission can request the
public and private sectors to hand over related documents and open relevant
archives.101 Furthermore, the commission has the power to investigate and utilize
ill-gotten political party assets. To avoid power conflicts, its purview excludes
assets that have already been settled by the Ill-Gotten Party Assets Settlement
Committee.102 Apart from the above powers, the most significant breakthrough
in transitional justice is the commission’s power to reverse the guilty verdict of
civilians who were convicted by military tribunals during the White Terror.103
To reform the law on the use of archives, the Legislative Yuan passed
the Act on Political Archives in July 2019.104 This new legislation boasts of
a number of notable features. For one, the new law enlarges the scope of the
political archive to now include the archives of governmental agencies, as
well as political parties and organizations afﬁliated to them.105 To facilitate the
comprehensive collection of ﬁles, this law mandates ofﬁcers of organizations
to transfer their political archives to the National Archives Administration.106
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The legislation also simplifies the procedure for the declassification of
archives; for example, a confidential archive that is more than 30 years old
will automatically be made available to the public.107
Such developments have positively impacted courts with regard to dealing
with transitional justice disputes. For example, the Taipei High Administrative
Court in its recent decision referred to Articles 2(1) and (3) of ICCPR and
the General Comment No. 15 of the UN Human Rights Committee while
acknowledging that foreign victims of the 28 February Incident have a right
to compensation equal to that of national victims,108 and the Foundation chose
not to appeal. The plaintiff in the case was eventually awarded NTD 6 million
in compensation. 109 This decision demonstrates how the incorporation of
international human rights laws has empowered the courts to boldly address
transitional justice issues.
Those new transitional justice measures also faced judicial challenges
rooted in authoritarian legacy even during the time when the DPP government
wielded legislative and administrative power, which was in 2016. The issue
of ill-gotten party assets is a perfect example. The Ill-Gotten Party Assets Act
gave rise to controversial constitutional issues. The constitutionality of the Act
was challenged on the grounds of the argument that it violated the principles
of ex post facto, which entails the prohibition of the laws governing retroactive
application, legal certainty, proportionality, and due process. Immediately after
the Legislative Yuan passed the Act, the KMT later asked the Constitutional
Court to review its constitutionality, despite not meeting the procedural
threshold (vote of at least one-third of total lawmakers) that the Constitutional
Interpretation Procedure Act demands. Although the Court finally dismissed
this petition on procedural grounds, it did not stop succeeding judicial actions
intended to challenge said justice measures.110 For example, the Control Yuan
(equivalent to Ombudsman) later also requested the Constitutional Court
to examine whether the establishment of Ill-Gotten Party Assets Settlement
Committee under the Executive Yuan violated the Basic Law Governing
Central Administrative Agencies Organizations and whether the failure of
the Executive Yuan to submit reconsideration of the Act to the Legislative
107
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Yuan is unconstitutional. Before deciding whether to admit this petition,
the Constitutional Court held a public meeting on 10 July 2018. In the end,
the Court dismissed the petition on grounds that the Control Yuan wields
no power to file petitions. In September 2019, the judges of the Taipei High
Administrative Courts filed similar petitions to the Constitutional Court. On
23 August 2020, the Constitutional Court, in JY Interpretation No. 793, upheld
the constitutionality of all the provisions of the Act in question. In the view
of the Court, the Ill-Gotten Party Assets Act does not deprive political parties
of assets needed for survival and operations and that on the contrary, the Act
is a necessary corrective measure to guarantee the principles of free and fair
competition among political parties.111
c. Same-Sex Marriage
In line with rising demands for the equal rights of minorities, the call for
recognition of same-sex marriage has caught the attention of international
observers and experts. In the case of Taiwan, in 2013, observers expressed
concerns over the country’s lack of legal recognition of family diversity, as it only
permitted heterosexual marriages. The non-recognition of same-sex marriages
or cohabiting partnerships, they said, constituted discrimination and denial of
the many benefits accorded to couples of the opposite sex.112 Following this
observation by international rights experts, some legal actions were undertaken
to move Taiwan towards the legalisation of same-sex marriage.113 In October
2013, some lawmakers proposed the revision of the Civil Code to allow samesex couples to marry. Beginning in May 2015, Kaohsiung City allowed samesex couples to register their civil unions, if only symbolically.114 In October 2016,
the Executive Yuan requested that the Ministry of Justice begin a discussion of
marriage. Certain friendly administrative actions were undertaken until, ﬁnally,
same-sex marriage was legally recognised in May 2019. Moreover, the Ministry
of Health and Welfare has recognised the registration of same-sex couple so that
hospitals may not reject the signature of couples in surgery cases.115 Relevant
lawsuits have also been launched in administrative courts to challenge the legality
of the administrative rejection of same-sex marriage registration.
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The most remarkable development relating to the issue is the release of JY
Interpretation No 748 of the Constitutional Court. In this decision, the Court
unequivocally held that the provisions in the Marriage Chapter of the Civil
Code “failed to permit two persons of the same sex to create a permanent union
of intimate and exclusive nature for the committed purpose of managing a
life together” and were “in violation of both the people’s freedom of marriage
as protected by Article 22 and the people’s right to equality as guaranteed by
Article 7 of the Constitution.”116 The Court further demanded the Legislative
Yuan to amend or enact relevant laws within two years and added that “if
relevant laws are not amended or enacted within the said two years, two persons
of the same sex who intend to create the said permanent union shall be allowed
to have their marriage registration effectuated at the authorities in charge of
household registration, by submitting a written document signed by two or more
witnesses” in accordance with the Civil Code.117
This landmark decision was highly praised by international human rights
experts when they reviewed the second periodic state reports in 2017. These
experts further expressed appreciation for the government of Taiwan when
it initiated the proposal introducing same-sex marriage into law.118 The full
realisation of the legislative changes that brought the recognition of same-sex
marriage in Taiwan occurred only months later. By July 2017, same-sex couples
could already legally register their relationships through special partnership
registrations. On 17 May 2019, the Legislative Yuan eventually passed the
historic same-sex marriage law. However, the Act has also left some issues
unresolved. The prohibition of transnational same-sex marriage is an example
of the unsettled matters. In the recent months, some progress was observed in
several lower courts when judicial decisions were passed in these courts to allow
transnational same-sex couples to register their marriages at the Household
Registration Ofﬁce.119
d. Establishment of the National Human Rights Commission
The creation of one independent National Human Rights Commission in Taiwan
has been a disputed issue since the late 1990s.120 To raise public awareness of the
importance of having a commission on human rights, several NGOs organised
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the “Coalition for the promotion of a National Human Rights Commission in
Taiwan” in December 1999. The DPP-ruled government supported this idea
when it came to power in 2000. However, the bill to create a National Human
Rights Commission under the Office of the President was blocked at the
legislative deliberation stage because of political clashes between the “PanGreen” campaign and the “Pan-Blue” campaign, from 2000 to 2008. When
the KMT party regained power in 2008, the government formed by the former
ruling party did not pay much attention to this issue. Nonetheless, NGOs still
raised other proposals on the creation of a human rights commission at that time.
For example, one proposal aimed at creating a commission under the Executive
Yuan. Another proposal sought to establish an independent commission that is
not subject to any governmental branches. In addition, the Control Yuan also
presented a proposal suggesting the creation of a human rights commission
within the agency itself.121
The debate on the creation of an independent National Human Rights
Commission also drew international attention. For example, the concluding
observation in both the reports for 2013 and 2017 recommended as a priority
objective the setting up in Taiwan of a National Commission for the Promotion
and Protection of Human Rights, which met the requirements of independence
and autonomy in full compliance with the Paris Principles.122 Two concluding
observations repeatedly emphasised that the setting up of such an institution not
only contributes to the implementation quality of review recommendation(s)
but also serves to warn of future potential human rights violations.123 Following
a multi-stakeholder consultation, the final compromise was to establish the
National Human Rights Commission under the Control Yuan. In December
2019, the Legislative Yuan passed the Organic Act of the National Human Rights
Commission, paving the way for the creation of a commission for the promotion
of human rights as a part of the Control Yuan. 124 The Act contains broad
provisions related to the function and powers, composition, and other related
aspects of the Human Rights Commission that was slated to be established. The
commission is to have ten members, including the President and seven members
of the Control Yuan, and will have the following powers: to monitor national
laws and policies in terms of their consistency with the standards set by the UN
treaty bodies; to investigate all kinds of human rights violations as according
121

ibid 141.
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International Group of Independent Experts, Review of the Initial Reports (n 5) paras 8-9;
International Review Committee, Review of the Second Reports (n 51) para 9.
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ibid.
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The full English text of the Organic Act of the Control Yuan National Human Rights Commission
can be found at Laws & Regulations Database of The Republic of China, ‘Organic Act of the
Control Yuan National Human Rights Commission’ <https://law.moj.gov.tw/ENG/LawClass/
LawAll.aspx?pcode=A0010119> accessed 29 January 2020.
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to the mandate or applications; to offer advice to guide national human rights
policies; to incorporate international human rights treaties into the domestic
legal system; and to promote human rights education. Although it is difficult
to predict whether, and to what extent, the new human rights watchdog will
succeed in its new role, its future performance is sure to shape the landscape of
human rights development in Taiwan.
B. Challenge: Death Penalty
Of all the human rights issues in Taiwan, the abolition of the death penalty
debate has raised the most controversy. Serious tensions on this issue have
long existed among the general public, the government, NGOs and scholars.
From the viewpoint of human rights lawyers, scholars and NGOs, the death
penalty leads to irreversible judicial errors when the administration of justice is
not compliant with international standards. For example, the Taiwan Alliance
to End the Death Penalty found that 27 of 44 inmates at imminent risk of
execution had not had legal representation at the Supreme Court.125 However,
the majority of the population are opposed to the abolition of the death penalty
because they believe that capital punishment is the most effective form of
punishment that deters the occurrence of crime.126
Although human rights lawyers, scholars and NGOs have been strongly
calling on Taiwan to abolish the death penalty, including by way of speaking
out on many public occasions, the government often utilises the results of
opinion polls as an excuse to avoid complying with this request. Nonetheless,
the government issues somewhat favourable statements in response to pressure
from this quarter. For example, the Gradual Death Penalty Abolition Promotion
and Research Group was established by the Ministry of Justice in 2010. In
addition, the government in its initial state report said that its goal “is to
abolish the death penalty gradually”.127 In another example, the Ministry of
Justice considered adding the requirement that judges must reach a unanimous
decision before a death penalty verdict can be reached. Also, the government
deliberated to revise Article 289 of the Code of Criminal Procedure that creates
a separate sentencing hearing focusing on mitigating circumstances before a
death sentence can be imposed.128 However, pending abolition, the question
125
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Parvais Jabbar, Saul Lehrfreund and Wen-Chen Chang, ‘The Death Penalty in Taiwan: A Report
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knowledge/the-death-penalty-in-taiwan/> accessed 29 November 2019.
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still remains as to whether the substantial measures … taken so far to gradually
minimise the imposition of the death sentence” go far enough to ensure that the
provisions of the ICCPR are strictly adhered to in all death cases.
This issue has also attracted much attention from international human
rights experts. As one, these international observers have been urging Taiwan to
move toward the abolition of the death penalty, as articulated in their 2013 and
2017 concluding observations.129 However, till now, little progress on the issue
has been made. For example, the execution of death inmates was still carried
out under huge social pressure. The NGO 2012 shadow report and human
rights expert Manfred Nowak accused the government of lacking the political
will to abolish the death penalty.130 Specifically, the shadow report identified
serious shortcomings in Taiwanese law and practice that still exist regarding the
application of the death penalty. These problems include the lack of adequate or
effective legal representation during trial and appeal and the systematic failure
to prevent the execution of those who are mentally ill or impaired.131
Presently, the UN General Assembly and other UN bodies have
repeatedly called upon all States to gradually abolish the death penalty and to
at least introduce a moratorium on executions. The death penalty is not only
incompatible with the abolitionist spirit of the ICCPR, which Taiwan has
ratiﬁed, but is also a cruel and inhuman punishment. Hence, it is imperative that
the government takes more concrete actions to abolish the death penalty and not
give too much consideration to opinion polls. Rather than rely on opinion polls,
the government would be better advised to raise public awareness against this
cruel and inhuman punishment.
V. Conclusion
Long-term troubling statehood made it difﬁcult for Taiwan to ratify international
laws. However, beginning in the late 1990s, Taiwan made much more progress
in adopting quite a few major international human rights instruments. In 2009,
the Taiwanese government ratified the ICCPR and the ICESCR. In the same
year, the Legislative Yuan of Taiwan passed the Implementation Act to make the
guaranteed rights in two covenants directly applicable in the Taiwanese legal
system. To domesticate the ICCPR, Taiwan took multilevel measures, including
its Implementation Act, the international review of the state reports, the active
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engagement of the NGOs, and judicial use in domestic courts. Till now, much
progress has been achieved for the ICCPR’s full implementation but serious
challenges still remain. Progress includes to domesticate other core human
rights treaties (the Convention against Torture and its Optional Protocol, the
International Convention of the Protection of the Rights of all Migrant Workers
and Members of their Families and the Convention for the Protection of all
Persons from Enforced Disappearance), to facilitate the dealings of transitional
justice, to legalise same-sex marriage and to create the National Human Rights
Commission under the Control Yuan. Despite these progresses, the abolishment
of the death penalty still confronts many challenges. The government of Taiwan
shall take more action to move towards the abolition of the death penalty which
is compatible with the abolitionist spirit of the ICCPR.
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Abstract
Although Taiwan is a state without membership in the United Nations (UN),
it is classified as a sui generis entity by most textbooks on international law.
Despite its special status in the international community, Taiwan has tried in the
past decade to implement many international human rights standards devised by
the UN, including the International Covenant on Economic, Social and Cultural
Rights (ICESCR). This chapter will introduce the legal challenges Taiwan
faces in implementing the ICESCR and the methods it chooses to resolve
them from the perspectives of international and domestic law. This entails
analysing the provisions of the ICESCR and its relationship with subsequently
enacted domestic laws in Taiwan, discussing the role of the domestic courts in
implementing the ICESCR, and assessing the decisions made by the Supreme
Courts of Taiwan that have applied the ICESCR. This chapter ends in ﬁnding
that most cases related to the ICESCR are administrative actions between
the people and the government. The numbers of cases that have applied the
Covenant and litigated the rights provided in its provisions have been increasing
steadily, especially in the Supreme Administrative Court. It is becoming more
and more common to apply the rights provided in the ICESCR as a supplement
to the fundamental rights of the Constitution and to treat the former as a ground
for amending laws and regulations, or, alternatively, as a ground to confirm
that a certain administrative act of the administrative authority in question
lacks legality. This trend can be expected to have a substantial inﬂuence on the
government’s administrative authority, which is the most critical function of
the government when it comes to the implementation of economic, social and
cultural rights. It will force the government to respect the rights provided in the
ICESCR when performing its duties in accordance with the laws, and mandate
active promotion of the implementation of those rights simultaneously.
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I. Introduction
Although the Republic of China (Taiwan) became a signatory to the United
Nations “International Covenant on Economic, Social and Cultural Rights”1 and
the “International Covenant on Civil and Political Rights”2 (hereinafter referred
to as the “two Covenants”), immediately after the completion of the drafting
thereof, on 5 October 1967, Taiwan's space for international participation was
dramatically diminished on the loss of its seat at the United Nations in 1971.
As a result, the two Covenants have never been officially ratified in Taiwan.
Even so, on 31 March 2009, Taiwan’s Legislative Yuan resolved to ratify the
two Covenants and passed the third reading of the “Implementation Act of
the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights” (hereinafter referred to as
the “Implementation Act of the ICCPR and the ICESCR”). Taiwan’s President
subsequently ratified the two Covenants on 14 May that year. There are two
major implications of a state signing and ratifying the International Bill of
Human Rights. First, it conﬁrms that the human rights enjoyed by the people of
the state and the Bill’s provisions are effective international human rights norms.
Second, it constitutes a public promise to the international community, as the
Bill has the binding effect that a signatory state will strive to fulﬁl its obligations
to protect the human rights enshrined within it in good faith.3 However, although
the instrument of ratiﬁcation was deposited with the Secretariat of the United
Nations according to the required processes4 set out in the two Covenants,
Taiwan’s ratification was refused. As a result, doubt surrounds the issue of
whether or not Taiwan should be bound or affected by international law.
Clarifying this legal ambiguity serves as the starting point for this discussion.
In the practice of law on international treaties, there are instances where
a state can be bound by the content of its unilateral acts or declarations. When
determining whether the effect of international laws can be derived from an
act or declaration of a state, the overall circumstances must be taken into
account, such as the authority of the entity which made the declaration, and the
manner and occasion thereof. In the event that the speciﬁc content of an act or
1

International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966,
entered into force 3 January 1976) 993 UNTS 3 (ICESCR).

2

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into
force 23 March 1976) 999 UNTS 171 (ICCPR).

3

Yean-Sen Teng, 'Human Right Protection and Implementation under International Laws' ( 從國際
法論人權的保障與實踐 ) (2010) 14(3) Taiwan Bar Journal 13.

4

Article 27(2) of the ICESCR states: “For each State ratifying the present Covenant or acceding to it
after the deposit of the thirty-ﬁfth instrument of ratiﬁcation or instrument of accession, the present
Covenant shall enter into force three months after the date of the deposit of its own instrument of
ratiﬁcation or instrument of accession.”
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omission of a state in the context of a speciﬁc matter becomes an expression of
an ofﬁcial promise to another state or to the international community, that state
will be bound by the obligations of the relevant international laws. The Eastern
Greenland Case in the Permanent Court of International Justice serves as a
precedent for the premise that a state may be bound by international law by its
unilateral declaration,5 and the same presumption was further reinforced by the
1974 case of Australia and New Zealand v France (Nuclear Test Case). In this
case, a declaration made by the French President and France’s Foreign Minister
at an ofﬁcial press conference (which was subsequently published in the ofﬁcial
journal of France) that France would not carry out further atmospheric nuclear
weapon tests in the South Pacific Ocean was deemed to constitute a binding
promise to Australia and New Zealand under international law, and thus it was
ruled that France was obliged to honour its commitment to hold no nuclear tests
in the South Paciﬁc.6
Therefore, according to the said norm that a state shall be bound by its
unilateral declarations under international law, Taiwan, through its signature of the
two Covenants, the subsequent passage of the resolution on the treaty bill of the
two Covenants by the Legislative Yuan, the provisions of the Implementation Act
of the ICCPR and the ICESCR, the ratiﬁcation signed by the President in accordance
with the provisions of the constitution, and the declaration made at an international
press conference that Taiwan is willing to abide by the two Covenants, Taiwan
should be bound by international law. That is to say, even if Taiwan cannot deposit
its ratification to the United Nations that would allow it to become an official
contracting party to the two Covenants and is unable to participate in the operations
of the Committees of the two Covenants, Taiwan still has the obligation to meet
the human rights standards stipulated in the two Covenants.
Under international human rights treaties, the state parties agree to grant
unconditional protection to the rights of individuals and specific groups.
However, the most speciﬁc manner of their implementation is found in domestic
courts rather than international ones. Therefore, many international human rights
conventions expressly provide that contracting state parties shall provide legal
remedies for violations of the rights provided by such conventions. Article 2 of
both Covenants is an example of the said clauses.7
5

Case Concerning Legal Status of Eastern Greenland (Denmark v Norway) [1933] PCIJ Rep Series
A/B No 53.

6

Nuclear Tests Case (Australia v France) [1974] ICJ Rep 253; Nuclear Tests Case (New Zealand v
France) [1974] ICJ Rep 668. See Martin Dixon, Textbook on International Law (6th edn, OUP 2007)
57; Robert Jennings and Arthur Watts, Oppenheim’s International Law (9th edn, OUP 2008) 1190–
1192; David Harris, Cases and Materials on International Law (7th edn, Sweet & Maxwell 2010) 51.

7

Rosalyn Higgins, ‘The Role of Domestic Courts in the Enforcement of International Human
Rights: The United Kingdom’ in Benedetto Conforti and Francesco Francioni (eds), Enforcing
International Human Rights in Domestic Courts (Martinus Nijhoff 1997) 37, 38.
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If international human rights conventions are concluded by a state
according to the provisions of its Constitution then that state shall be bound
by them in accordance with the norms of international law. However, in the
event that the states’ connotation of their obligations to protect human rights
cannot be fulfilled in the territories of the contracting parties, and especially
when a violation of human rights provided by human rights conventions occurs
and the victims cannot seek a remedy in the domestic courts, the normative
purpose of the international human rights conventions will become empty,
and such contracting parties may be deemed to be negligent with respect
to meeting their obligations under the conventions. The state parties might
therefore have to bear responsibility for such negligence under international
law. In the ﬁrst review by independent international experts after the ratiﬁcation
and submission of a state report on the implementation of the Covenants in
Taiwan in 2013, the experts pointed out that the reason why the courts did not
often cite or invoke the Covenants, and in particular, the ICESCR, in their
judgements might be because the nature of the ICESCR was not self-executing.
However, it was noted that many clauses in the ICESCR fall under the rubric
of international law which has been established for many years, and therefore,
they may be directly applied in judgements. Therefore, the experts suggested
that the courts in Taiwan should strive to further promote the implementation of
the two Covenants in the judicial system.8
Although Taiwan has only incorporated the human rights protections that
are germane to the two Covenants for 13 years, the number of cases in which
parties to legal actions and the domestic courts have invoked them has increased
considerably. Taiwan's unique situation in the international community and the
consequent lack of opportunities for participation in multilateral or bilateral
treaties have resulted in a dearth of practical experience with the application of
international treaties on the part of Taiwan’s domestic courts. Furthermore, due
to the important nature of international human rights conventions, how to apply
the norms of the two Covenants correctly in the domestic courts of Taiwan is a
critical issue to explore. The Supreme Court and the Supreme Administrative
Court of Taiwan provide the most incisive perspective on the extent to which
the obligations provided in the two Covenants. Namely the case-law of the two
Supreme Courts reflects how the Covenants are fulfilled and how the current
implementation of the human rights provided therein impacts the people of
Taiwan. Therefore, this chapter will clarify the standards consisting of the
provisions of the International Covenant on Economic, Social and Cultural
8

International Group of Independent Experts, Review of the Initial Reports of the Government
of Taiwan on the Implementation of the International Human Rights Covenants: Concluding
Observations and Recommendations Adopted by the International Group of Independent
Experts (Taipei, 1 March 2013) paras 14–16 <https://www.humanrights.moj.gov.tw/
media/14391/5415171652675.pdf?mediaDL=true> accessed 1 July 2021.
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Rights regarding a contracting party's actions,9 and evaluate their nature and
effectiveness as laws in Taiwan. The objective of this chapter is to explore the
methods and theories of domesticating the two Covenants, the effects of their
domestication in Taiwan, the problems related to their application, interpretation
and prevailing applicability, and the relationship between Taiwan’s domestic
courts and the implementation of the two Covenants. Moreover, based on the
standards and principles explicated by previous studies, this chapter evaluates
the extent to which the Supreme Court and the Supreme Administrative Court
have properly implemented the provisions of the two Covenants, and performed
Taiwan’s obligations under the Covenants in cases that have come before
them during the past 10 years. Based on an analysis of the aforementioned
considerations, this chapter will further articulate observations on how the
judicial authority of Taiwan should apply the ICESCR going forward.
II. The Relationship between International Law and Domestic Law and the
Method of Internalisation of Treaties in Taiwan
A. Taiwan’s methods and practice
There are two theories, monism and dualism, which can be identiﬁed in deﬁning
the relationship between international law and domestic law. Monism holds that
international law and domestic law are different parts of a united legal system,
with domestic law’s operation predicated on the authorisation of international
law. Some monists even claim that international law shall prevail in the monist
legal system. On the other hand, dualism contends that international law and
domestic law constitute two completely different legal systems. From this
perspective, these two systems are not affiliated with each other and neither
has a prevailing effect on the other.10 When international laws are domesticated
as the domestic laws of a state, they shall become a part of the domestic legal
system and shall thereafter be applied in the same way as domestic laws by the
state authorities. The implementation of the connotation of international law in
a domestic legal system shall be implemented in accordance with each state’s
theoretical perspective on domestication.
How a state creates a legal status for international law in its domestic
legal system is not an issue of international law by nature, and there is no
international law to regulate it.11 Instead, it is deemed to be an issue of domestic
9

Steven R. Ratner and Anne-Marie Slaughter, ‘Appraising the Methods of International Law: A
Prospectus for Readers’ in Steven R. Ratner and Anne-Marie Slaughter (eds), The Methods of
International Law (American Society of International Law 2004) 1, 5.

10

Jennings and Watts (n 6) 53–54; Alexander Orakhelashvili, Akehurst’s Modern Introduction to
International Law (8th edn, Routledge 2019) 57-58; Harris (n 6) 61–62.

11

Jennings and Watts (n 6) 54.
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law for each state. It follows that there are different practices found in different
states. Like the United States, some states use their constitutions to regulate
the domestication of treaties and their effects, as well as the hierarchy of laws.
Some states, like Italy and France, give domesticated treaties precedence in
the hierarchy of law, which means they prevail over normal laws but remain
subordinated under the constitution. Other states, like Germany, assign a general
level to domesticated treaties in the hierarchy of law; that is to say, in terms of
their applicability, domesticated treaties are not treated as prevailing over the
enactment of new laws or special laws.
Regarding the method of domesticating international treaties, the
main methods adopted by states are incorporation (some call it “adoption”)
and transformation. From the standpoint of incorporation, because treaties
are treated as rules of international law which shall be incorporated into
domestic law, they are deemed to become a part of domestic law after they
become effective, even in the absence of their explicit adoption by legislative
authorities. To further elaborate, under the theorisation of incorporation,
once an established rule of international law that is related to a disputed case
exists (for a treaty, this means its ratification by or becoming effective in
a contracting party), the treaty shall be treated as part of the domestic law
and applied by the court in the disputed case. It follows that after a treaty
becomes a part of domestic law, a state’s domestic courts lose their discretion
to decide whether to apply it or not. They can only decide how to apply and
interpret it. Transformation theorisation, in contrast, holds that treaties and
other international laws shall only become a part of domestic law after being
expressly adopted by a state. Thus, domestic courts can only apply treaties
in cases of the intentional transformation of domestic law by a state; for
example, by the enactment of transformation legislation.12 For states which
adopt transformation theorisation with respect to treaties, such as the UK,
in the event that the Parliament does not enact a transformation bill, a treaty
would not become a part of domestic law and would not be applied directly by
the domestic courts even after being ratiﬁed or becoming effective. Under this
circumstance, a treaty still has a binding effect on the state under international
law, and the state is still subject to its obligations. However, the treaty has only
indirect applicability under the state’s domestic laws; that is, the treaty shall
only be treated as a reference when a court is interpreting a domestic law.13
As for the legal system of Taiwan, there are no direct provisions in the
Constitution or other laws which explicitly espouse a monist or dualist stance on
the relationship between international law and domestic law. Likewise, there is
12

Dixon (n 6) 94–95; Orakhelashvili (n 10) 60-65.
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no express adoption on the part of the state of the theorisation of incorporation
or transformation as the method by which to domesticate a source of
international law. The fact that most scholars adopt the theory of incorporation14
can only be explored by reference to the spirit of the Constitution, Judicial
Yuan (Constitutional Court) Interpretations, and the relevant laws, regulations
and judicial practices. The provisions of the Constitution of Taiwan relating
to treaties are Article 38,15 Paragraph 2 of Article 58,16 Article 6317 and Article
14. 18 The said provisions of the Constitution are mainly focused on the
negotiation and drafting of treaty bills by the administrative authorities, the
right of the legislative authorities to decide upon treaty bills by resolution, and
the President's right to conclude treaties. As mentioned previously, they do
not directly declare whether Taiwan adopts monism or dualism, nor do they
explicate the status and effect of treaties which are decided upon by resolution
and ratified in the legal system of Taiwan. However, the Grand Justices of
the Constitutional Court of Taiwan expanded on this issue in Judicial Yuan
Interpretation No 329, making this Interpretation the critical starting point for
exploring this issue. The Interpretation in question states that a treaty is “an
international written instrument concluded between the Republic of China and
other states or international organizations, and it could use treaty, convention
or agreement as its name. Its content shall have legal effect, and directly relates
to important affairs of the state or the rights and obligations of the people
of the state.” The reasoning of the Interpretation further explains that “the
treaties concluded under Article 38, Paragraph 2 of Article 58 and Article 63
of the Constitution have the same effect as the laws.” Therefore, for issues
which are not expressly provided for in the Constitution of Taiwan, the said
Interpretation not only establishes that a treaty concluded in accordance with the
14

The prevailing discourse adopted by most of the scholars is the incorporation of international law
(some discourses use the terminology "monism").

15

Article 38 of the Constitution of the Republic of China (Taiwan) states: “The President shall, in
accordance with the provisions of this Constitution, exercise the powers of concluding treaties,
declaring war and making peace.”

16

Article 58(2) of the Constitution of the Republic of China (Taiwan) states: “Statutory or budgetary
bills or bills concerning martial law, amnesty, declaration of war, conclusion of peace or treaties,
and other important affairs, all of which are to be submitted to the Legislative Yuan, as well as
matters that are of common concern to the various Ministries and Commissions, shall be presented
by the President and various Ministers and Chairmen of Commissions of the Executive Yuan to
the Executive Yuan Council for decision.”

17

Article 63 of the Constitution of the Republic of China (Taiwan) states: “The Legislative Yuan
shall have the power to decide by resolution upon statutory or budgetary bills or bills concerning
martial law, amnesty, declaration of war, conclusion of peace or treaties, and other important
affairs of the State.”
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Article 141 of the Constitution of the Republic of China (Taiwan) states: “The foreign policy of
the Republic of China shall … respect treaties and the Charter of the United Nations, in order
to protect the rights and interests of Chinese citizens residing abroad, promote international
cooperation, advance international justice and ensure world peace.”
| 41

Reinvention by Necessity:
Implementation of International Human Rights Treaties in Taiwan

Constitution of Taiwan shall have the effect of domestic law, but also sets out
that the treaty shall occupy the same level as parliamentary legislated laws in
the broader legal hierarchy. In addition, the Interpretation also settled the matter
of whether transforming legislation needs to be enacted for a treaty decided
by resolutions of the Executive Yuan and the Legislative Yuan (i.e. receiving
domestic ratification) and ratified internationally by the President pursuant to
the Ofﬁce’s power to conclude treaties in accordance with the Constitution, to
become a part of the domestic law of Taiwan. The Judicial Yuan’s Interpretation
answered this question in the negative, stating that a duly ratiﬁed treaty shall be
treated as a law with direct applicability in Taiwan. Thus, according to the said
Interpretation, the method of domestication of treaties in Taiwan can correctly
be characterised as incorporation.
It should also be noted that Paragraph 1 of Article 11 of the “Conclusion
of Treaties Act” enacted according to Interpretation No 329 provides special
provisions related to a treaty’s ratiﬁcation and the procedures of its entering into
force.19 Subparagraph 2 of that Paragraph provides that: “Regarding treaties
without a ratiﬁcation, acceptance, approval, or accession clause, the competent
authorities shall send the treaties to the Executive Yuan, which will submit them
to the President for reference. After the treaties become effective, the competent
authorities shall send the treaties to the Executive Yuan, which shall submit them
to the President for promulgation.” Paragraph 2 of the Article provides that: “The
treaties of the preceding paragraph have domestic legal effect from the date of
promulgation.” The approval granted by the Legislative Yuan shall hereby be
referred to the treaty bills decided by resolutions in accordance with Article 63 of
the Constitution. The reason for doing so is to make the treaty in question become
a part of the domestic legal system upon the resolution of the legislative authority.
The issuing of an instrument of ratiﬁcation by the President is the exercise of the
power to conclude treaties on behalf of the Republic of China in accordance
with Article 38 of the Constitution. According to the procedures provided
19

Article 11 of the Conclusion of Treaties Act states: “Treaties approved by the Legislative Yuan
shall be processed as follows: (1) Treaties containing a ratification, acceptance, approval, or
accession clause shall be sent by the competent authorities to the Executive Yuan to forward to
the President for issuing an instrument of ratification, acceptance, approval or accession. The
competent authorities shall also notify MOFA. After the domestic procedure is complete and the
exchange or deposit of the instruments of the treaties in accordance with the related provisions
becomes effective, the competent authorities shall send the treaties to the Executive Yuan, which
shall submit them to the President for promulgation. In special cases in which an exchange or
deposit of an international instrument is not possible, the competent authorities shall send the
treaties to the Executive Yuan, which shall submit them to the President for promulgation. (2)
Regarding treaties without a ratiﬁcation, acceptance, approval, or accession clause, the competent
authorities shall send the treaties to the Executive Yuan, which will submit them to the President
for reference. After the treaties become effective, the competent authorities shall send the treaties
to the Executive Yuan, which shall submit them to the President for promulgation.
The treaties of the preceding paragraph have domestic legal effect from the date of promulgation.”
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in Article 11 thereof, upon the resolution of the legislative authority and the
ratiﬁcation of the President, a treaty shall become a part of the domestic law of
Taiwan and shall have a binding force on Taiwan in accordance with the relevant
international law. However, if the treaty has special procedures for ratiﬁcation
or special provisions for deposition with a speciﬁc authority, Paragraph 2 of the
same article sets out that it shall be handled in accordance with the provisions
of the said treaty and forwarded to the President for implementation. Since
Taiwan is not a member state of the UN, in the event that a treaty requires the
submission or deposition of an instrument with the UN or another specific
institution as a precondition for it becoming effective. Taiwan’s status as a nonmember and the resultant inability to complete the deposition or submission of
the instrument of ratiﬁcation of a treaty often hinders the effectiveness of the
said treaty. Therefore, the proviso contained in Subparagraph 2 of Paragraph 1
provides that in special cases in which an exchange or deposit of an instrument
of ratiﬁcation is not possible, the President may promulgate it directly, which
solves the procedural problem that would otherwise preclude a treaty from
becoming effective. By virtue of the domestication procedures provided in
Article 11 of the “Conclusion of Treaties Act”, if legislation has been decided
upon by the Legislative Yuan and has received the ratiﬁcation of the President,
even in the absence of transformation regulations, the treaty becomes part of
the domestic law of Taiwan. The ratified treaty is of direct applicability and
binding effect under international law. Therefore, the method of domesticating
and implementing treaties adopted by Taiwan embodies the theorisation of
incorporation is a particularly well-suited method for Taiwan and helpful for
Taiwan’s participation in the international community.
According to the aforementioned provisions of the Constitution and the
Interpretation of the Judicial Yuan and relevant domestic regulations, and
based on the Legislative Yuan’s power to enact laws as the highest legislative
authority in Taiwan, it is clear that Taiwan does not espouse the theorisation
of transformation when it comes to domesticating treaties into domestic bills.
Moreover, according to the provisions of the Constitution regulating treaties,
the method of domesticating treaties in Taiwan tends toward the adoption of the
theorisation of incorporation. That is to say, a treaty decided by resolution of the
Legislative Yuan and concluded by the President will immediately became a part
of the domestic legal system and a source of law which may be directly applied
by Taiwan’s domestic courts. The two Covenants under discussion were duly
signed on 5 October 1967, decided upon by resolutions of the Legislative Yuan
on 31 March 2009,20 and ratified by the President in accordance with Article
38 of the Constitution on 14 May of the same year. Even so, the deposition of
the ratification instrument to the UN Secretariat through a friendly Member
20

The treaty bills of the ICCPR and ICESCR were passed by the Legislative Yuan on 31 March 2009
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State with diplomatic ties to Taiwan was refused. The refusal to the deposition
of the ratiﬁcation instrument means that the deposit procedures under the two
Covenants were not effectively completed. Taiwan had foreseen this situation,
however, and completed the procedures of conclusion and domestication in
accordance with the proviso of Paragraph 1, Subparagraph 1 of Article 11 of
the “Conclusion of Treaties Act” to make the provisions of the two Covenants
become a part of the domestic legal system of Taiwan. At the time when the said
domestication procedures were completed (i.e. when the President completed the
ratiﬁcation), the norms of the two Covenants were effectively incorporated into
the legal system of Taiwan with direct applicability and having the level and effect
of law. After the said procedures, the two Covenants came to constitute a part of
the domestic law of Taiwan, afﬁrming that the enactment of the “Implementation
Act of the ICCPR and the ICESCR” is based only on practical considerations.
Therefore, the legislative reasoning provided in Article 2 of the “Implementation
Act of the ICCPR and the ICESCR”21 has conﬁrmed the effectiveness of the said
completion of the ratiﬁcation and the effect of incorporating the two Covenants
into the domestic law of Taiwan. It states that “the two Covenants passed by
the Legislative Yuan and ratified by the President shall have the effect of not
lower than domestic law … despite the failure of deposition with the Secretariat
of the UN, it shall also have the effect of the domestic law in Taiwan to clarify
its status in the legal system of Taiwan.” Therefore, the said article contains
the wording “Human rights protection provisions in the two Covenants have
domestic legal status”22 to restate the abovementioned intent.23 Moreover, the
title of the “Implementation Act of the ICCPR and the ICESCR” itself also
points to the practical operation of the theorisation of incorporation, setting
it apart from so-called “enforcement act” legislation in Taiwan, which cannot
be operated independently and must always have a parent law to attach to.
From the standpoint of the said domestication model of incorporation and the
in the Sixth sitting of the Third session of the Seventh term. Legislative Yuan, ‘The Meeting Record
of the Sixth Sitting of the Third Session of the Seventh Term of The Legislative Yuan’ ( 立法院第
7 屆第 3 會期第 6 次會議紀錄 ) (2009) 98(14) Legislative Yuan Bulletin ( 立法院公報 ) 1, 518.
21

The bill of the “Implementation Act of the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights” (Implementation Act of the
ICCPR and the ICESCR) is different from the said two treaty bills. It is a statutory bill that passed the
ﬁrst reading of the Legislative Yuan on 26 December 2008 and passed the second and third readings
on 31 March 2009 (the Sixth meeting of the Third session of the Seventh term). See ibid 527.

22

For the “General Description of the Implementation Act of the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural Rights”, please
visit: Ministry of Justice, ‘General Description of the Implementation Act of the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights’ ( 公民與政治權利國際公約及經濟社會文化權利國際公約施行法草案總說明 )
(22 April 2009) <https://mojlaw.moj.gov.tw/DESC.aspx?lsid=FL048731> accessed 5 August 2019.

23

According to Article 9 of the Implementation Act of the ICCPR and the ICESCR, the date of coming
into force of the Act shall be decided by the Executive Yuan. The Executive Yuan decided to set the
ofﬁcial date of the coming into force of this Act as 10 December 2009 (Human Rights Day).
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method of passing the “Implementation Act of the ICCPR and the ICESCR” as
a statutory bill in the third reading by the Legislative Yuan, the process can be
deemed to constitute a “two-step security” method to the effectiveness of the
two Covenants in Taiwan beyond any doubt, despite the failure to deposit the
ratiﬁcation instruments to the Secretariat of UN. That is to say, the human rights
protection provided in the two Covenants has a binding effect on Taiwan as a
treaty duly ratiﬁed by Taiwan and becomes a part of the domestic legal system
thereof. The enactment of the enforcement act is solely to further “conﬁrm” the
said effects and provide the special provisions for implementation, establish the
level of the two Covenants in the hierarchy of laws, and codify the procedures
for international review of the two Covenants. Therefore, the source of the
effect of the human rights protection provided in the two Covenants shall not be
deemed to be derived solely from the enforcement act thereof.24
B. The status of the ICESCR and its relationship with subsequent laws in Taiwan
Article 8 of the same Act provides that “All levels of governmental institutions
and agencies should review laws, regulations, directions and administrative
measures within their functions according to the two Covenants. All laws,
regulations and administrative measures incompatible to the two Covenants
should be amended within two years after the Act enters into force by new laws,
law amendments, law abolitions and improved administrative measures.” This
section is meant to discuss the relationship between the provisions of the two
Covenants and other laws in the domestic legal system of Taiwan after the two
Covenants became effective as domestic legislations.
The ratifications of the two Covenants were decided by the resolution
of the Legislative Yuan and completed after the ratification of the President.
Concurrently, the Legislative Yuan implemented them with the “Implementation
Act of the ICCPR and the ICESCR”. Moreover, the normative human rights
protections of the Covenants are explicitly situated within the hierarchy of laws.
However, this raises a question: if the governmental institutions and agencies
fail to complete the processes provided in Article 8 of the Act within two years,
will the obligation be terminated? If there is a new law (whether it is related to
human rights protection or not), should the law prevail according to the principle
of lex posterior derogat (legi) priori? Dealing with these issues requires the
unpacking of the nature of a contracting party's obligations under international
24

The signiﬁcance of this recognition is that if the human rights protections provided in the Covenants
are based on the Implementation Act of the ICCPR and the ICESCR, then the substantive
provisions of human rights protection thereof are indeed normal “domestic laws” passed by the
Legislative Yuan in the third reading, and shall be deemed to be general laws when implementing
and interpreting them with other laws and regulations and adopting the results of applying the latest
and special laws. However, this will lead to the result of the replacement of international human
rights protection by other laws and violation of the obligations provided in the Covenants.
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law and the nature of the norms of international human rights. The contracting
party's obligations under the two Covenants are provided in Article 2 of both, and
both Committees of the two Covenants have made General Comments to clarify
the connotation of the state party's obligations provided in the said articles.25
According to General Comment No 9 of the Committee on Economic,
Social and Cultural Rights (hereinafter referred to as “CESCR”), the ICESCR
requires the contracting parties to undertake all measures to fulfil the rights
provided by the ICESCR. This is the fundamental requirement that a contracting
state must meet under international human rights law. Therefore, the norms
of the ICESCR shall be properly acknowledged in the domestic legal systems
of contracting states, adequate remedies and systems shall be provided for
individuals or groups which suffer from violations of the rights contained
therein, and proper measures shall be taken by contracting states to conﬁrm the
responsibilities of their governments.26 When applying the ICESCR, there are
two principles to follow. First, in accordance with Article 27 of the 1969 Vienna
Convention on the Law of Treaties: “A party may not invoke the provisions of
its internal law as justification for its failure to perform a treaty.” Second, as
provided in Article 8 of the Universal Declaration of Human Rights “Everyone
has the right to an effective remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the constitution or by law.” When
a contracting party to the ICESCR wants to provide justiﬁcations for its failure
to establish domestic judicial remedies for individuals whose rights have been
violated, it must prove that such judicial remedies are not “appropriate means” as
provided in Paragraph 1 of Article 2 of the ICESCR, or must establish that it has
other measures of remediation which make such remedies unnecessary.27 In other
words, if the contracting party has no other extant appropriate and effective means
of addressing human rights violations, it shall provide effective judicial remedies
which meet the standard of the norms of the two Covenants. The CESCR believes
that the legally binding international human rights standards must be directly and
immediately applied in the domestic legal system in each contracting party, in
order to provide individuals with a legal ground for pursuing claims to rights or
remedies in domestic courts.28 The ICESCR does not provide speciﬁc measures
25

Article 3 of the Implementation Act of the ICCPR and the ICESCR also states: “Applications of
the two Covenants should make reference to their legislative purposes and interpretations by the
Human Rights Committee.” Regarding the connotation of the obligation of the state party under
the Covenants, the CESCR made General Comment No 9 and the Human Rights Committee made
General Comment No 31.

26

Committee on Economic, Social and Cultural Rights, ‘General Comment No 9: the domestic
application of the Covenant’ (3 December 1998) E/C.12/1998/24 [2] (hereinafter General
Comment No 9).

27

ibid [3].

28

ibid [4].
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for practical implementation in the domestic legal systems of contracting parties,
or require the contracting parties to enact any speciﬁc category of domestic laws.
The ICESCR leaves considerable discretion for contracting parties to adopt
appropriate means in their respective domestic realms. However, the CESCR will
still review the means adopted by a contracting party to ensure its compliance
with its obligations under the ICESCR.29
The CESCR believes that the obligations of the contracting parties have
a continuous character and the contracting parties shall take all reasonable and
necessary measures to fulfil their treaty obligations in good faith. Moreover,
the domestic law shall not be a justification for a state negligently failing to
perform its obligations. Therefore, the two-year period provided in Article 8
of the Implementation Act of the ICCPR and the ICESCR should be treated as
a guideline only. The obligations of the Covenant are continuously effective,
and the obligation to perform the treaty shall not be stopped by the expiration
of the two-year period.30 All the judicial practices falling under the rubric of
the spirit of “respecting treaties” as provided in Article 141 of the Constitution
are premised on the belief that domesticated treaties shall have a prevailing
applicability over general domestic law.31 Civil judgement 72 Tai-Shang-Zi
No 1412 and criminal judgement 73 Tai-Fei-Zi No 69 of the Supreme Court
both adjudicated that the Treaty of Friendship, Commerce and Navigation with
U.S.A. had the effect of domestic law in accordance with the spirit of Articles
141 and 63 of the said Constitution, and the subsequent case 79 Shang-Geng(1)-Zi No 128 of the Taiwan High Court further decided that the effect of
treaties shall prevail over general domestic laws in accordance with the spirit
of the said provisions of the Constitution when involving the application of the
Copyright Act of Taiwan and the said treaty. In addition, judgement 93 Pan-Zi
No 281 of the Supreme Administrative Court also stated that “in general, when a
conﬂict between international law and domestic law occurs, the effectiveness of

29

ibid [5].

30

General Comment No 26 of the Human Rights Committee sets out the belief that the Covenants
are different from other international treaties due to the fact that they do not have exit clauses.
The normative signiﬁcance of such a difference, from the perspective of the long-term practices
of human rights protection, is that the human rights protection enjoyed by the people under the
Covenants is not allowed to be interrupted. Even in the event of the separation of the state, party
alternation, or the situation created by the “two-year” clause of the Implementation Act of the
ICCPR and the ICESCR, the performance of the obligations of state parties under the Covenants
will never be affected.

31

Relevant cases and implementations are: Order No 459 issued to the Ministry of Administrative
Justice by Judicial Yuan on 27 July 1931( 司法院於民國 20 年 7 月 27 日致司法行政部第 459
號訓令 ); Supreme Court Criminal Precedent (23) Shang-Zi No 1074 (1934) ( 最高法院 23 年上
字第 1074 號刑事判例 ); Supreme Court Criminal Precedent (23) Shang-Zi No 1813 (1934) ( 最
高法院 23 年上字第 1813 號刑事判例 ); and Supreme Administrative Court Precedent (36) PanZi No 8 (1947) ( 最高行政法院 36 年判字第 8 號判例 ).
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international law should prevail over domestic law”,32 and requires government
authorities at all levels to actively review, according to Article 8 of the
Implementation Act of the ICCPR and the ICESCR, whether their regulations
and measures are in compliance with the provisions of the two Covenants.
The relevant review standards thereof are the human rights provisions of the
two Covenants themselves. Therefore, the two Covenants should not only be
regarded as having prevailing applicability over general laws, but also, the
contracting party must not adopt any subsequent laws which are incompatible
with the objectives of the two Covenants.33 The nature of the norms of human
rights is universally applicable and the common standard for human behaviour.
Thus, the norms of human rights, whether in international law or domestic
law, are the benchmarks and indicators for the interpretation of all laws and
regulations, as well as for the examination of the legitimacy of the ruling power
of a state. This argument is shaped by the paramountcy of the protection of
human dignity. When there is a concurrence between the two Covenants and the
fundamental rights provisions of the Constitution, the provisions that can best
protect the interests of the parties should be applied in accordance with the most

32

The Letter (72) Fa-Lu-Zi No 1813 issued on 20 February 1983 by the Ministry of Justice ( 法務
部 (72) 法 律 字 第 1813 號 ) to the Ministry of Foreign Affairs stated that: "The Constitution and
relevant laws do not explicitly provide that treaties have the effect of domestic laws. However,
the processes of approving treaty bills in the Legislative Yuan are the same as the processes of
approving statutory bills, and a treaty, like the other statutory bills passed by the Legislative Yuan,
will also be published in the Legislative Yuan Gazette and Legislative Journal. Therefore, treaties
shall have the effect of domestic laws in our state. Moreover, from the spirit of the Article 141 of the
Constitution, if any inconsistency occurs between the treaty and a domestic law, the treaty seems to
have a prevailing effect." Additionally, the Letter (77) Fa-Can-Zi No 20108 titled "Study opinions
related to the prevailing applicability of the laws and treaties" issued by the Ministry of Justice on 19
November 1988 ( 法務部 (77) 法參字第 20108 號 ) stated that “In principle, a state government has
an obligation to not to enact a law that breaches a treaty. Therefore, to the extent possible, we shall
presume that the legislative authority does not want to enact a law which contravenes a treaty.”

33

The opinion of the Ministry of Justice is premised on the belief that the norms of the Covenants
shall prevail over general laws and administrative orders. See Ministry of Justice, ‘Case Advice
of the Commissioned Research Reports on “Implementation of the Domesticated International
Conventions”（法務部對「國際公約內國法化的實踐」委託研究報告之對案建議）from the
Ministry of Justice’ (2009) 8 <https://www.humanrights.moj.gov.tw/media/20210593/%E6%B3%
95%E5%8B%99%E9%83%A8%E5%B0%8D-%E5%9C%8B%E9%9A%9B%E5%85%AC%E7
%B4%84%E5%85%A7%E5%9C%8B%E6%B3%95%E5%8C%96%E7%9A%84%E5%AF%A6
%E8%B8%90-%E5%A7%94%E8%A8%97%E7%A0%94%E7%A9%B6%E5%A0%B1%E5%91
%8A-%E4%B9%8B%E5%B0%8D%E6%A1%88%E5%BB%BA%E8%AD%B0-%E8%A1%8C
%E6%94%BF%E9%99%A2%E7%A7%98%E6%9B%B8%E9%95%B799%E5%B9%B43%E6%
9C%8829%E6%97%A5%E9%99%A2%E8%87%BA%E6%B3%95%E5%AD%97%E7%AC%A
C0990006602%E8%99%9F%E5%87%BD.pdf?mediaDL=true> accessed 1 July 2021. However, it
should be noted that the provisions with regard to the prevailing status over general laws only refers
to the provisions related to the protection of rights and freedoms provided in the Covenants and the
norms of state obligations for the implementation of the substantive norms. Except for the provisions
of the Implementation Act of the ICCPR and the ICESCR related to such normative purpose, the
statuses of other provisions thereof shall still have the status of general law (e.g., Article 6).
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favourable principle of human rights protection.34 That is to say, the applicable
provisions shall be those with the higher level of protection or those enjoying
a higher level of position in the hierarchy of laws. It should be noted that some
rights provided in the two Covenants are not fundamental rights provided in the
Constitution of Taiwan. In order to avoid possible violations of the obligations
under the two Covenants and to ensure compliance with the principle of good
faith performance, the Grand Justices of the Judicial Yuan shall, after ﬁnding
a common ground in the norms for such rights provided in the Covenants in a
speciﬁc case, declare that such rights shall be deemed to be general fundamental
rights as provided in Article 22 (general provision for unenumerated rights) of
the Constitution, so as to maintain the inseparability and interrelation of human
rights. However, putting aside for a moment the interpretation of the Grand
Justices, how shall we characterise the interaction between the non-fundamental
rights of the Covenants and other laws? The point to be emphasised is that
human rights might be easier to implement after being recognised by laws, but
they shall never be deemed to be the result of the legislation. Otherwise, human
rights might not be recognised as the ultimate ground for the determination
of legal effects. Put another way, the domesticated international human rights
conventions shall have a prevailing normative effect,35 otherwise, human rights
norms might not be deemed as the ground for any review of the substantive
legitimacy of the restrictions provided by laws. The effects of human rights
norms should go beyond the laws in terms of ideology, and should serve as the
standards by which to examine the substantive appropriateness of the forms
of laws. Article 2 of the Implementation Act of the ICCPR and the ICESCR
provides that human rights provisions in the two Covenants have domestic
legal status. The meaning of such an article shall be properly interpreted as
a restatement of the fact that the two Covenants have been incorporated into
the domestic legal system of Taiwan with direct applicability. Although norms
occupy the same level as laws in the hierarchy, they still have prevailing
applicability over other domestic laws.
III. The Domestic Courts and the International Covenant on Economic,
Social and Cultural Rights
When a treaty is properly incorporated into domestic law by a contracting
party according to the Constitution or domestic law, the provisions of the treaty
which have clarity and deﬁniteness shall be implemented by the domestic courts

34

Geng Wu and Chwen-wen Chen, Constitution Theory and Government System ( 憲法理論與政府
體制 ) (Sanmin 2013) 136.

35

Yean-Sen Teng, 'Normative Theory of Human Right Protection: Overture' ( 人權保障的規範倫理
序曲 ) (2010) 166 Taiwan Law Journal 123, 126–127.
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of the state.36 From the perspective of international law, a contracting party
shall be bound by a treaty once it becomes effective. The contracting party
shall be bound thereby as a whole, including its central and local authorities,
administrative, and legislative or judicial authorities (also including quasi
government authorities). In accordance with the purpose of Article 26 of the
Vienna Convention on the Law of Treaties, the authorities of the contracting
party shall perform its obligations in good faith. As part of the judicial authority
of the state, the courts shall be deemed as being bound by the obligations of
the treaty to implement its connotative norms along with the state. From the
perspective of domestic law, regardless of the incorporation or transformation of
the treaty, the domesticated norms of the treaty have become a part of domestic
law and should be naturally applied by government authorities. Therefore,
Article 2 of the Implementation Act of the ICCPR and the ICESCR provides
that the human rights protection provisions in the two Covenants have domestic
legal status, and Article 4 provides that when exercising their functions, all
levels of governmental institutions and agencies should conform to the human
rights protection provisions in the two Covenants. To wit, this means avoiding
the violation of human rights, protecting the people from infringement by others,
and positively promoting the realisation of human rights. The said articles
are provided as the domestic law implementing the principles of international
conventions.37 After the domestication of the norms of human rights conventions
has been accomplished, these norms shall not only be effective as domestic law,
but should also be fully enforced by the courts to implement their normative
efﬁcacy.38 Therefore, the application of international human rights conventions
by domestic courts is one of the important indicators of the broader level of
implementation of human rights obligations borne by the contracting parties.
The performance of a treaty after it enters into force is a domestic matter for
a contracting party; thus, the contracting party shall be entitled to assign certain
domestic governmental authorities to implement the treaty in accordance with its
domestic law. Only when this has been accomplished shall the contracting parties
be entitled to claim that the treaty is being properly implemented. The contracting
party shall also have the right to authorise the delegation of the interpretation and
application of the treaties it has concluded to the appropriate judicial authorities.
36

Francesco Francioni, ‘International Law as a Common Language for National Courts’ (2001) 36
Texas International Law Journal 587, 595.

37

Some scholars believe that a situation where special domestic legislation to establish the domestic
law status of a human rights treaty has been enacted, but the domestic courts do not apply it,
although hard to imagine, might conceivably lead to the substantive abolition of the domestic
law effect of the international human rights treaties. See Fort Fu-Te Liao, ‘Should the Courts
Implement the ICCPR and How to?’ ( 法院應否及如何適用公民與政治權利國際公約 ) (2010)
163 Taiwan Law Journal 45.

38

Teng, ‘Normative Theory of Human Right Protection’ (n 35) 127.
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Therefore, the negligent or wrongful performance of a treaty obligation might
result in a violation of that treaty obligation for the contracting party.39
After the ratification and domestication of international human rights
conventions by the state, the norms of international human rights conventions
can be applied by the state party's domestic courts. However, from a practical
perspective, the domestic courts' application of the norms of international
human rights conventions ratified by the state often reveals a gap between
theory and practice. This is mainly a result of the mind-set of judges sitting
on domestic courts. From the perspective of domestic law, judges sometimes
overemphasise the effect of the “non self-executive character” of human rights
conventions. In other words, they interpret a treaty having a non self-executive
clause as connoting that the contracting party is not required to make the
treaty enter into force in its domestic law, or, in the alternative, that the
content of the treaty itself is incomplete and thus not applicable.40 That is to
say, while the non self-executive clause does impose a clear and deﬁnite legal
obligation on the contracting party, it also gives the contracting party a high
degree of discretionary power. In other words, even if the treaty imposes legal
obligations on the contracting party, the obligation must be implemented under
the circumstance that a speciﬁc mechanism or authority has been established.41
The domestic courts often tend to not apply the clauses of an international
human rights convention when a non self-executive clause can be found within
it, and only apply the existing domestic laws and regulations instead.
In fact, the reason for incorporating this type of clause into international
human rights conventions is to allow contracting parties the flexibility and
room to tailor and adopt the necessary legislation and other practical means
for the implementation of the convention. The implementation of the clause
and the effect of the convention should not be hindered.42 In the event that a
constituent norm of an international human rights convention becomes effective
as a domestic law in accordance with the Constitution or other special laws
of the contracting party, or the contracting party has established the necessary
means, in terms of legislation and administration, to implement the human
rights convention in question, the existence of such a non self-executive clause
should not be an obstacle to its the application to the state party.43 That is, if the
39

Lord McNair, The Law of Treaties (Clarendon Press 1961) 345–346.

40

Among the provisions of the Covenants, the most often mistaken instance for such clause is
Paragraph 1 of Article 2 of the Covenants.

41

Benedetto Conforti, ‘National Courts and the International Law of Human Rights’ in Benedetto
Conforti and Francesco Francioni (eds), Enforcing International Human Rights in Domestic
Courts (Martinus Nijhoff 1997) 3, 7.

42

ibid 8–10.
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ibid 10.
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norms of international human rights conventions have been domesticated and
become effective as domestic law in the contracting state, the domestic courts
will play an important role in the fulﬁlment of those international human rights
conventions by determining whether the international human rights clauses are
self-executive or not. Moreover, in the event that the text of the treaty is unclear
or vague, the domestic courts must apply it only after a process of clariﬁcation,
conducted in good faith, with a view to arriving at an interpretation of the treaty
that will fulﬁl its purpose.
In Taiwan, international treaties are domesticated by the method of
incorporation. Therefore, the normative connotation of the ICESCR has been
a part of Taiwan’s legal system with direct applicability since the completion
of the ratification of the ICESCR in accordance with the Constitution. At the
same time, it also became one of the sources of law for judges to be able to
try cases independently.44 Moreover, the human rights protection provisions
in the ICESCR share the same level as laws. Consequently, to avoid any incompatibility between the rights protections of the ICESCR and the Constitution
which might arise out of the difference between levels in the hierarchy of laws
and to respect the spirit of Article 141 of the Constitution, the application of the
rights and norms of the ICESCR should prevail over the other laws. The CESCR
believes that the ICESCR requires the contracting parties to indicate whether
they can invoke the provisions of the ICESCR in domestic courts, tribunals or
other authorities, or whether the court tribunals or other authorities can directly
apply the provisions of the ICESCR. Moreover, to ensure that the actions of
the state are in conformity with its obligations under the ICESCR, the courts
shall consider the rights provided in the ICESCR. If the courts do not follow
this principle, or if they ignore their obligations thereof, this shall be deemed
as inconsistent with the rule of law. The rule of law inevitably includes respect
for international human rights obligations, and the courts shall, to the maximum
extent possible, act in a manner which is consistent with the obligations of
international law borne by the state to interpretate the laws.45 Therefore, the
courts in Taiwan play a very important role in the implementation of the norms
of the ICESCR. Furthermore, in accordance with the explanation of the nature
of the obligations under the ICESCR based on the theorisation of treaty laws and
the normative intent of Article 4 of the Implementation Act of the ICCPR and
the ICESCR, cases ﬁled after Taiwan’s ratiﬁcation of the two Covenants shall
be tried by the courts in compliance with the norms of the two Covenants. The
courts shall also activiely determine whether a given case involves the rights
44

Article 80 of the Constitution of the Republic of China (Taiwan) states: “Judges shall be
above partisanship and shall, in accordance with law, hold trials independently, free from any
interference.”

45

General Comment No 9 (n 26) [12–15].

52 |

The Judicial Implementation of the International Covenant on Economic,
Social and Cultural Rights in Taiwan

provided in the two Covenants, even in the absence of any such claims on the
part of the parties, to actively promote the implementation of human rights.
IV. Observations on the Decisions of the Supreme Courts in Applying the
International Covenant on Economic, Social and Cultural Rights
A. General Statistic Analysis
Before Taiwan ratified the two Covenants and passed the Act to Implement
them, parties in cases being heard by the Supreme Administrative Court had
already invoked the Covenants as grounds for their claims, although such cases
were few in number. Out of a total of ten cases invoking the two Covenants,46
one judgement overturned the original judgement of a lower court, while the
remaining nine judgements denied the appellants’ appeals. In these ten cases,
the two Covenants were most commonly invoked by the plaintiffs as grounds
to strengthen their claims. However, the said claims were either not taken into
consideration by the Supreme Administrative Court, or were deemed to be
groundless based on the reasoning that the two Covenants were not binding on
the relevant administrative authorities. This indicates that the Courts did not
apply the two Covenants because the judges believed they were not directly
applicable as domestic law before their entry into force in Taiwan.
During the 13 years from the ratification of the two Covenants till the
year 2022, there have been 121 cases heard by either the Supreme Court or the
Supreme Administrative Court in which parties have either based claims on or
otherwise applied the ICESCR. Compared to the period before the ratiﬁcation
of the ICESCR, the number of cases applying or invoking it has increased
signiﬁcantly. The main reason for this is the direct applicability of the ICESCR
in the courts of Taiwan. To break down the number of cases by year, there were
3 cases in 2010; 6 in 2012; 11 in 2013; 20 in 2014; 15 in 2015; 17 in 2016; 11
in 2017; 10 in 2018; 9 in 2019; and 15 in 2020. The average number of cases
has exceeded ten per year, with the increase showing a basically stable trend.
46

Supreme Administrative Court Judgement (88) Pan-Zi No 4309 (1999) ( 最高行政法院 88 年判
字第 4309 號判決 ); Supreme Administrative Court Judgement (90) Pan-Zi No 2408 (2001) ( 最
高行政法院 90 年判 字 第 2408 號 判 決 ); Supreme Administrative Court Judgement (92) PanZi No 1535 (2003) ( 最高行政法院 92 年判字第 1535 號判決 ); Supreme Administrative Court
Judgement (94) Pan-Zi No 1180 (2005) ( 最高行政法院 94 年判字第 1180 號判決 ); Supreme
Administrative Court Ruling (95) Cai-Zi No 2436 (2006) ( 最高行政法院 95 年裁字第 2436 號
裁 定 ); Supreme Administrative Court Ruling (96) Cai-Zi No 1653 (2007) ( 最 高 行 政 法 院 96
年 裁 字 第 1653 號 裁 定 ); Supreme Administrative Court Ruling (96) Cai-Zi No 1974 (2007)
( 最 高 行 政 法 院 96 年 裁 字 第 1974 號 裁 定 ); Supreme Administrative Court Ruling (96) CaiZi No 1979 (2007) ( 最高行政法院 96 年裁字第 1979 號裁定 ); Supreme Administrative Court
Ruling (97) Cai-Zi No 1370 (2008) ( 最高行政法院 97 年裁字第 1370 號裁定 ); and Supreme
Administrative Court Ruling (97) Cai-Zi No 5334 (2008) ( 最高行政法院 97 年裁字第 5334 號
裁定 ).
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The statistics reveal that the number of claims grounded in the provisions of the
International Covenant on Economic, Social and Cultural Rights and the number
of applications made in the Supreme Courts and the Supreme Administrative
Court was lower in the first three years after ratification of the Covenant,
whereas the number started to increase signiﬁcantly after 2012. Among the total
number of cases, 80% were heard by the Supreme Administrative Court, with
the remainder comprising criminal and civil cases heard by the Supreme Court.
This indicates that the cases related to the rights provided in the ICESCR are
mostly administrative in nature.47
The Supreme Administrative Court and the Supreme Court have invoked
the ICESCR 97 times and 24 times, respectively. Among these instances, the
right to adequate standards of living provided in Article 11 of the ICESCR
has been invoked 43 times; the right to family provided in Article 10 has been
invoked 20 times; the right to work provided in Article 6 has been invoked 19
times; the cultural right provided in Article 15 has been invoked 12 times; the
right to education provided in Article 13 has been invoked 9 times and the right
to health provided in Article 12 has been invoked 8 times. The cases invoking
47
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Article 11 have, for the most part, involved urban renewal and the removal
or reconstruction of dormitories owned by the government authorities. The
appellants in these cases have mostly been dormitory residents claiming the right
to adequate housing in an effort to avoid forced evictions. The cases invoking
the right to family provided in Article 10 have mainly been related to claims
raised in administrative litigation concerning the entry or residential permits
of foreign spouses, or cases involving the marriage registrations of same-sex
couples which were ﬁled in accordance with the Article before the legalisation
of same-sex marriage in Taiwan occurred. The cases invoking Article 6 have
typically been ones raised by public and private sector employees and school
teachers with respect to their dismissal or other objections to their treatment in
the workplace or the content or nature of their work. The cases invoking Article
15 have typically been related to claims against restrictions on cultural rights,
and, in particular, on the traditional activities of indigenous peoples, such as
hunting and harvesting products from forests. Finally, the cases invoking the
right to education provided in Article 13 have mainly been related to objections
against the dismissals of teachers or students by universities.48
B. Direct application by the parties or the Courts
The human right protection clauses stipulated in the two Covenants have
been enacted as part of the domestic law of Taiwan. According to Article 4
of the Implementation Act of the ICCPR and the ICESCR, the courts, as the
agencies of the government, shall apply the provisions of the two Covenants
actively and correctly to “positively promote realisation of human rights”. If the
courts do not apply the provisions or improperly apply them in their decisions,
then any such decisions might be deemed to be in contravention of the relevant
laws and regulations, or the legal interpretations or opinions underpinning
such judgements might be deemed to be improper and thus become grounds
for the parties to ﬁle appeals in courts of third instance or to ﬁle extraordinary
appeals. Among the 121 cases in which the courts have applied the ICESCR,
48
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45 cases saw the courts apply it discretionarily without the invocation of the
parties. In 42 cases, the parties claimed that the ICESCR should be applied and
the courts responded accordingly, as shown in the reasons for the decisions. In
the remaining 34 cases, the parties invoked the ICESCR as the legal ground of
their claims, and the courts reached their decisions in accordance with relevant
domestic laws without interpreting, analysing or responding to the said ground
of the claims.49
In the cases where the courts have applied the provisions of the ICESCR
discretionarily, the rights provided in the ICESCR and relevant General
Comments have either been used as a supplement of the fundamental rights
stipulated in the Constitution, or as a supplement to the rights provided in the
relevant domestic laws. In these 42 cases of discretionary application, all claims
of right raised by the parties in the litigation in accordance with the provisions of
the ICESCR have been responded to by the courts, regardless of the soundness
of the underlying legal ground or completeness of the evidence. Taken together
with the 45 cases that have seen the courts apply the ICESCR discretionarily,
this shows that the Supreme Court and the Supreme Administrative Court have
not only applied the ICESCR directly, but have also accepted the applications
and claims based thereupon in over 71% of the cases in question. However, this
still leaves 34 cases in which the courts did not respond to claims raised by the
parties based on the ICESCR. The majority of these cases were heard by the
Supreme Administrative Court. Among the reasons given for not responding to
claims based on the ICESCR in these cases were that the parties’ claims based
on the ICESCR were vague (in some cases only referring to the ICESCR without
specifically stating the rights or provisions of the ICESCR being claimed) or
the rights being claimed pursuant to the ICESCR were irrelevant to the disputed
issues. However, according to the spirit of “respecting treaties” stipulated in
Article 141 of the Constitution, even if the parties invoke the ICESCR or ground
the case improperly, the courts should still explain their reasoning clearly in
their decisions. This is necessary for ensuring that the rights provided in the
49
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ICESCR are respected and implemented. Additionally, on the basis of separation
of powers, judicial authorities must respect the treaty bills and statutory
bills decided by the legislative authorities with resolutions, to maintain their
legitimacy.
V. Concluding Remarks
Since World War II, every state has recognised that the protection of human
rights is not only a matter of domestic concern, but an international one. The
realisation spurred states to commit to the enactment and implementation
of international human rights standards. The UDHR and the two Covenants
are commonly referred to as the “International Bill of Human Rights” by the
international community. Moreover, their provisions related to rights and
freedoms have been recognised as the minimum standards for human rights
protection by states, and they have served as the template for other international
human rights covenants drafted on different subjects by the UN. Practitioners and
scholars in Taiwan and elsewhere in the international community have devoted
considerable attention to discussing Taiwan’s ratiﬁcation of the two Covenants
and enactment of the Implementation Act of the ICCPR and the ICESCR. The
deposition of the instrument of ratiﬁcation with the Secretariat of the UN made
by Taiwan was refused because Taiwan is not a Member State of the UN. The
refusal raised questions and doubts about whether Taiwan should be bound
by the two Covenants, in terms of international law. Clearly, however, under
international law related to treaties, a unilateral statement of intent to comply
with a treaty can also create a binding effect on the state issuing such statement,
giving rise to an onus on the state to perform its obligations. From this point of
view, any doubt about the binding effect of the two Covenants on Taiwan should
be dispelled. In order to perform the obligations provided in the two Covenants,
Taiwan not only submitted the Initial State Human Rights Report in accordance
with the provisions of the two Covenants in April 2012, but also invited experts
and scholars in the ﬁeld of international human rights to hold a Review Meeting
of the Initial State Human Rights Report for the ﬁrst time, from 25 to 28 February
2013.50 A Third Review will be held in the near future, and this Review will
provide the National Human Rights Report of Taiwan to all states of the world.
This will ensure that the relevant authorities under the UN and other international
human rights organisations, and indeed the whole world, will see that even
though it is excluded from the UN' human rights system, Taiwan is steadfast
in its determination to promote and protect human rights, and participate in
international human rights affairs.
50

Ministry of Justice, Core Document Forming Part of the Reports, Republic of China (Taiwan) (2012)
VIII <https://www.humanrights.moj.gov.tw/media/14392/541517195727.pdf?mediaDL=true>
accessed 1 July 2021.
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The ratiﬁcation of an international human rights convention by a state not
only represents a public promise to the international community to perform
the human rights protection obligations provided therein, but also signifies
a confirmation that the rights provided by the convention shall be protected
domestically. Therefore, in addition to preparing a national human rights
report, performance of the obligation to protect human rights under the two
Covenants in good faith constitutes a much more important and concrete task
for a contracting party. The international status of Taiwan is different from
other contracting parties to the two Covenants. In light of the fact that Taiwan
is neither directly supervised by the human rights agencies of the UN, nor a
participant in other international courts of human rights, Taiwan’s obligation to
actively implement the two Covenants becomes even more important.
As the legal maxim goes, “Ubi jus, ibi remedium”. 51 To complete the
implementation of the ICESCR, in addition to the amendment and enactment
of domestic laws by the legislative authorities in accordance with the objectives
of the two Covenants, whether the judicial authorities can provide an effective
remedy when the rights provided in the two Covenants are violated is also a
crucial indicator of the level of the Covenant’s implementation by a contracting
party. As this chapter identifies, most cases related to the ICESCR are
administrative actions between the people and the government. The numbers
of cases that have applied the ICESCR and litigated the rights provided
in its provisions have been increasing steadily, especially in the Supreme
Administrative Court. It is becoming more and more common to apply the
rights provided in the ICESCR as a supplement to the fundamental rights of
the Constitution and to treat the former as a ground for amending laws and
regulations, or, alternatively, as a ground to conﬁrm that a certain administrative
act of the administrative authority in question lacks legality. This trend can be
expected to have a substantial influence on the government’s administrative
authority, which is the most critical function of the government when it comes
to the implementation of economic, social and cultural rights. It will force the
government to respect the rights provided in the ICESCR when performing
its duties in accordance with the laws, and simultaneously mandate active
promotion of the implementation of those rights.

51

This legal maxim is the principle that where one's right is invaded or destroyed, the law gives a
remedy to protect it or damages for its loss. Further, where one's right is denied the law affords the
remedy of an action for its enforcement.
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Implementing the Convention on the Elimination of All
Forms of Discrimination Against Women in Taiwan
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Abstract
Despite being a non-party of the CEDAW, Taiwan voluntarily complies with the
convention domestically. Under the CEDAWIA, the government has undergone
three rounds of the review process for state reports and two rounds of normcompatibility reviews. Through these implementation mechanisms, Taiwan has
incorporated the CEDAW’s norms in its domestic legal system, and treats the
Convention as a touchstone for policy aimed at advancing gender equality. This
chapter provides an overview of Taiwan’s implementation of the CEDAW. It
begins with a brief history of Taiwan’s advocacy, ratiﬁcation, and incorporation
of the CEDAW into its domestic legal system. It further reviews how civil
society, scholars, and the government’s gender equality agency worked side by
side to promote and realize gender equality policy through various mechanisms
designed to ensure the implementation of the CEDAW. This chapter also selects
several issues to illustrate that the implementation of the CEDAW is a process
that is inextricably entangled with the gendered culture and customs, and to
highlight how the CEDAW helps to resist, or alternatively, in some cases fails to
change, Taiwan’s patriarchal society.

* Hsiao-Wei Kuan Associate Professor, College of Law, National Taipei University; hwkuan@gm.
ntpu.edu.tw.
| 59

Reinvention by Necessity:
Implementation of International Human Rights Treaties in Taiwan

I. Introduction
Taiwan is considered the most progressive country in advancing gender equality
in Asia.1 However, Taiwanese women did not win their equality without a ﬁght.
Taiwanese traditions, heavily inﬂuenced by patriarchal Chinese culture, remained
embedded in every household, despite signiﬁcant improvements in quality of life
following the rapid economic boom in the latter half of the 20th century. Taiwanese
women not only fought for equality in the public sphere, but also strived for
freedom and liberation in their private lives. Therefore, women’s movements in
Taiwan since the 1980s have encapsulated a broad spectrum of issues ranging
from equal pay for equal work, to the inclusion of unmarried daughter’s ashes in
ancestral shrines.2 Alongside the process of political democratization, the women’s
movements initiated a series of legal reforms spanning the workplace, education,
and family. Yet despite hard-fought successes in each ﬁeld, a law with the express
purpose of providing comprehensive protection for women’s rights was never
enacted. Although the Executive Yuan promulgated “the Gender Equality Policy
Guidelines” ( 性別平等政策綱領 ) in 2011 as the state’s action plan to advance
gender equality, these guidelines do not carry the force of law with normative
effect. The domestic incorporation of the Convention on the Elimination of
All Forms of Discrimination against Women (hereinafter CEDAW) in Taiwan
therefore plays an important role, both as a fundamental law for the protection
of women’s rights and as a guide for the state’s gender policies. Since its
implementation, the CEDAW has gradually gained authority in terms of its
application by both administrative agencies and the judiciary.
This chapter provides an overview of Taiwan’s implementation of the
CEDAW. It begins with a brief history of Taiwan’s advocacy, ratification,
and incorporation of the CEDAW into its domestic legal system. It further
reviews how civil society, scholars and the government’s gender equality
agency have worked side by side to promote and realize gender equality policy
through various CEDAW mechanisms designed to ensure its implementation.
This chapter also selects a number of salient issues as examples to show how
1

CNA Writer, ‘Taiwan Ranks Best in Asia on Gender Equality by Law’ Taipei Times (6 March
2019). <http://www.taipeitimes.com/News/taiwan/archives/2019/03/06/2003710953> accessed 5
November 2019.

2

For Taiwan’s efforts in making laws, taking measures and establishing a mechanism to eliminate
discrimination against women, see Gender Equality Committee of the Executive Yuan, Convention
on the Elimination of All Forms of Discrimination against Women: Second National Report of the
Republic of China, Common Core Document (December 2013)
<https://gec.ey.gov.tw/File/EEE49AC6C018675D?A=C> accessed 5 November 2019; Gender
Equality Committee of the Executive Yuan, Convention on the Elimination of All Forms of
Discrimination against Women: Second National Report of the Republic of China, ConventionSpecific Document (December 2013) <https://gec.ey.gov.tw/File/AAB1C769969D2A32?A=C>
accessed 5 November 2019.
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the implementation of the CEDAW is a process inextricably entangled with
Taiwan’s gendered culture and customs. Lastly, it discusses how the CEDAW
either helps to resist, or, in the alternative, fails to change the assumptions of
patriarchal society.
II. Incorporation of the CEDAW into the Taiwanese Legal System
The women’s rights activism was the driving force behind CEDAW’s localization
in Taiwan. Before the CEDAW was incorporated into dometic legal system,
it took almost two decades for women’s rights activists in Taiwan to advocate
the idea that CEDAW can be an effective human rights mechanism for gender
equality. They urged the government and the legislature to ratify CEDAW and
pushed for the preparation of the initial state report, even though the diplomatic
effort to submit the instrument of succession with the UN failed. When political
parties and politicians viewed human rights merely as diplomatic strategy,
women’s rights activists earnestly and persistently insisted on domesticating the
CEDAW into law and policy.
A. The Advocacy for Ratiﬁcation
Taiwanese women’s rights activists learned about the CEDAW through
interactions with activists from other countries in the context of the United
Nations (UN) women’s rights platform. In 1999, a few female scholars and NGO
workers were invited to attend the Committee on the Status of Women (CSW)
side event, as well as meetings held by a shadow organ of the CSW, the Nongovernment Organizational Committee on the Status of Women (NGO-CSW),
in New York.3 The Taiwanese delegates began to network with other women’s
groups in these fora. By the time Taiwanese women’s rights activists became
aware that implementing the CEDAW would put pressure on the government to
take gender equality seriously, the CEDAW had already been in effect for almost
twenty years. Back in those years of early encounters with other activists, forum
attendees talked passionately about “gender mainstreaming,” a concept which
had just been adopted at the 1995 UN Conference on Women in Beijing, and
subsequently became the blueprint for a set of tools for the implementation of
the CEDAW.4 Inspired by this development, Taiwanese women’s rights activists
likewise persuaded the government to adopt gender mainstreaming as the
foundation for its implementation tools. In 2006, the Executive Yuan initiated the
Gender Mainstreaming Action Plan ( 行政院各部會推動性別主流化實施計畫 ),

3

4

See generally Bih-Jen Ho, ‘The Strategy and Efforts for Promoting Taiwan’s CEDAW Bid’ ( 推動
我國加入 CEDAW 的策略與努力 ) (2008) 32 The Research and Inspection Bimonthly ( 研考雙
月刊 ) 43.
ibid.
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which mandated that every organ of the central government must implement
the gender-mainstreaming project.5 Women’s rights activists helped to develop
the detailed implementation tools for gender mainstreaming, including gender
impact evaluations, gender analysis, and gender-responsive budgeting. They also
served as trainers in programs established for ofﬁcials across the nation. However,
the practical implementation of gender mainstreaming soon devolved into a
hollow exercise in which form trumped substance, replete with a preoccupation
with minutiae and seeming endless requirements for the completion of trivial
bureaucratic tasks, such as completing forms, mandatory course attendance, and
mandatory gender quotas for representatives participating in group decisionmaking.6
The implementation of the gender mainstreaming policy thus fell short of
its core spirit. Women’s rights activists surmised that the bedrock of this tool, i.e.,
the CEDAW, should be the central focus of the project going forward.7 Hence,
when President Chen Shui-Bian used the occasion of his 2000 inauguration to
announce his “human rights diplomacy” stance for establishing foreign policy,
activists seized the opportunity to lobby the government to sign and ratify the
CEDAW.8 In President Chen’s second term, the National Alliance of Taiwan
Women’s Association ( 臺灣婦女運動全國聯合會 ) organized other women’s
groups to form the “Alliance Promoting the Implementation of CEDAW”
(hereinafter as APIC) ( 民 間 推 動 臺 灣 落 實 CEDAW 聯 盟 ) to pressure the
government to sign, ratify and implement the CEDAW.9
Although APIC later became a significant external force that pressed for
the signing and ratification of the CEDAW from outside, it would be entirely
disingenuous to overlook the role of “inside forces” within the government
in laying the groundwork for the political process that eventually led to these
developments. In 2004, the Human Rights Protection Work Group in the
5

The success of Taiwan’s gender mainstreaming policy is detailed in Taiwan’s CEDAW Initial
Report. See Gender Equality Committee of the Executive Yuan, Convention on the Elimination
of All Forms of Discrimination against Women: Initial Report of the Republic of China (Taiwan)
(2009) 110-113 <https://gec.ey.gov.tw/Page/4D41529D2CAC4188> accessed 5 November 2019.

6

Yen-Wen Peng, ‘When Bureaucrats Meet Feminists: Exploring the Progress and Challenges of
Gender Mainstreaming in Taiwan’ ( 當官僚遇上婦運 - 臺灣推動性別主流化的經驗初探 ) (2008)
26 Soochow Journal of Political Science 1.

7

Jau-Hwa Chen, ‘The Implementation of the CEDAW in Taiwan’ (CEDAW 在臺灣的落實 )
in Wen-Chen Chang and Hsiao-Wei Kuan (eds), Convention on the Elimination of All Forms
of Discrimination against Women ( 消除對婦女一切形式歧視公約 ) (Taiwan New Century
Foundation 2015).

8

ibid 78-80. The promotion of human rights diplomacy was one of the strategies of Chen’s
government to assert Taiwan’s statehood under the difficult international political atmosphere.
A detailed discussion of the political background for Taiwan’s promotion of human rights
conventions can be found in the Introduction of this book.

9

See Ho (n 3) 49.

62 |

Implementing the Convention on the Elimination of All Forms of
Discrimination Against Women in Taiwan

Executive Yuan ( 行政院人權保障推動小組 ), which comprised human rights
experts and activists, decided to put the signing and ratiﬁcation of the CEDAW
on the state’s human rights agenda and devoted itself to the necessary preparatory
work.10 When the preliminary steps were completed, the Executive Yuan Council
passed a resolution requesting the Legislative Yuan to approve the signing and
ratiﬁcation of the CEDAW. In contrast to the review of the Two Covenants,11 the
review of the CEDAW was fast-tracked, with the review taking only one hour
and no objections raised in the review committee. On 28 December 2006, the
Legislative Yuan ratiﬁed the CEDAW.
B. The Failure of Accession
The next issue requiring a solution is how Taiwan becomes a state party of the
CEDAW, since most of the signatory countries do not recognize Taiwan as
a state. In the course of the administrative branch’s preparatory process, the
agencies in charge had preemptively anticipated several impediments stemming
from the problem of statehood and Taiwan’s lack of membership in the UN.
To wit: (1) There was a high chance the UN would reject Taiwan’s accession;
and (2) if Taiwan’s accession bid failed, the legal validity of CEDAW would
be challenged. Nevertheless, since according to its Article 25, paragraph 1, the
CEDAW is open to “all states” and not just UN state parties; the administration
believed that there was still a chance that the UN would accept Taiwan’s
accession. Showing a spirit of cautious optimism, the administration announced
it would proceed with the following steps after ratifying the CEDAW: (1) the
President would ﬁle an instrument of accession with the Secretary-General of the
United Nations pursuant to Article 25, paragraph 3 of the CEDAW; (2) Whether
accession was successful or not, the government would treat the CEDAW as a
domestic law;; (3) Even if it failed, undertaking the accession process would
show the world Taiwan’s determination to be a state that is willing to respect,
protect and fulﬁll the CEDAW; and (4) the preparation of an initial report would
commence immediately after ratiﬁcation.12
The instrument of accession was filed with the UN Secretariat on 9
February 2008 through one of Taiwan’s allies, Nauru. The UN SecretaryGeneral, Ban Ki-moon, sent a formal letter to Nauru formally rejecting Taiwan’s
10

See Chen, ‘The Implementation of the CEDAW in Taiwan’ (n 7) 79-80.

11

See Fort Fu-Te Liao, ‘The History of the Two Covenants and Taiwan’s Accession’ ( 兩公約之歷
史發展及臺灣參與 )’ in Fort Fu-Te Liao (ed), The United Nations Human Rights Conventions:
International Covenant on Civil and Political Rights and International Covenant on Economic,
Social and Cultural Rights ( 聯合國人權兩公約：公民與政治權利國際公約、經濟社會文化權
利國際公約 ) (Taiwan New Century Foundation 2014) 16-17.

12

Legislative Yuan, ‘The Meeting Record of the Diplomatic and Overseas Chinese Matters
Committee’ ( 外交及僑務委員會會議紀錄 ) (2007) 96(6) Legislative Yuan Bulletin ( 立法院公
報 ) 155, 155-169.
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deposition on 28 March 2008. The rejection letter reaffirmed the UN’s oneChina policy, citing UN Assembly Resolution No. 2758.13 This was the ﬁrst time
the UN formally responded to an attempt by Taiwan to be formally recognized.
The accession failure, however, was viewed as a setback for President Chen’s
“human rights diplomacy.”
C. Initial State Report and Its Review
The failure of accession may have been a blow to the government, but it
did not hinder women’s rights activists in pushing the government to move
forward in implementing the CEDAW as a mechanism to monitor gender
equality policy domestically. Since the government had avowed to continue
implementation work pursuant to the mandate of the CEDAW in the review
process, women’s rights activists kept up pressure on the government to prepare
the aforementioned initial report, both from outside and from within. Although
the preparation work had been delegated to various ministries, the responsible
bodies seldom turned in draft reports because the officials assigned to author
them had no previous experience with doing so, making them reluctant to
cooperate.14 At that time, the CEDAW was not widely considered a binding
law, despite the fact that high-ranking officers had declared otherwise in the
ratiﬁcation process.15 A semi-ofﬁcial institution established to bridge the divide
between the government and Women’s NGOs, the Foundation for Women’s
Rights Promotion and Development (FWRPD) ( 婦女權益發展基金會 ),
therefore took over the task. After its establishment in 1997, the FWRPD had
developed amicable relationships with scholars and NGO workers. Moreover,
it had considerable financial and human resources to devote to promoting
gender equality as well as empowering NGOs. In the end, only eight ministries
expressed willingness to participate in the drafting and reviewing procedure
orchestrated by the FWRPD.16 The FWRPD subsequently held workshops to
train ofﬁcials assigned by these ministries to draft reports and to assist NGOs in
preparing shadow reports.
13

See The Speech of Vice President Hsiu-lien Lu, Press Conference of the Calls-for-Paper on
Taiwan’s Sovereignty (「 台灣主權探索 」 網路徵文比賽頒獎記者會 ) (Speech at Presidential
Ofﬁce, Presidential Ofﬁce Bulletin ( 總統府公報 ) No. 6778, 2008) <https://www.president.gov.
tw/Page/129/2/--6778--> accessed 5 November 2019.

14

Jau-Hwa Chen, ‘Taiwan's Initial Country Report of CEDAW and Monitoring Mechanism for
Human Rights--An Unique Case’ ( 臺灣 CEDAW 的初次國家報告與人權的監督機制 -- 一個聯
合國體系之外的獨特案例 ) (2011) 8 Taiwan International Law Quarterly 67.

15

Legislative Yuan, ‘The Meeting Record of the Diplomatic and Overseas Chinese Matters
Committee’ (n 12).

16

They were the co-sponsors of this semi-ofﬁcial review of state report: Ministry of Interior, Ministry
of Diplomacy, Ministry of Education, Council of Labor Affairs, Council for Economic Planning
and Development, Council of Agriculture and National Health Administration. See Gender
Equality Committee of the Executive Yuan, Initial Report of the Republic of China (Taiwan) (n 5).
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The major problem facing the review of the initial report was not the
relevant officials’ inexperience with preparing the report itself, but centered
instead on the question no other countries would be forced to wrestle with: if
Taiwan could not submit the report to the UN, who, or which institution, could
help Taiwan review the report? The consensus was that the chance that the
UN would accept and assist to review Taiwan’s initial report was slim to none.
Activists, scholars and government officials therefore worked together and
developed an innovative reporting system.17 The consensus was that the chance
that the UN would accept and assist to review Taiwan’s initial report was slim
to none. Activists, scholars and government ofﬁcials therefore worked together
and developed an innovative reporting system. Invitations were sent to the
incumbent members of the CEDAW committee, and three agreed to come.18 The
reviewers sent back a list of issues after examining the initial report. They then
ﬂew to Taipei on 27 March 2009, for a face-to-face meeting with government
officials and NGO workers. In this round of experimental review, the review
sessions were called “consultation meetings” as opposed to review sessions, and
the invited reviewers were referred to as “consultants” instead of members of the
committee.19
The preparation and review of the CEDAW initial report in 2008-2009
was an innovation developed by Taiwanese women’s rights activists and
scholars. It served as a prototype for the current treaty monitoring mechanism,
which has subsequently evolved into a formal reporting process that has de
jure effect. In the end, the reviewers made detailed concluding observations
and suggestions.20 The FWRPD also held successive follow-up meetings to
establish a communicative platform for government agencies and NGOs.
However, in reality, the process had a limited effect. For one thing, transferring
the task of preparing and reviewing the initial report to the FWRPD meant
the whole process was merely experimental and unofficial in nature. It also
meant the results would only have de facto effect. The government agencies
viewed attendance at the review sessions and follow-up meetings as a courtesy.
Conspicuously absent was any mechanism to implement the observations and
17

Chen, ‘Taiwan's Initial Country Report of CEDAW and Monitoring Mechanism for Human Rights’
(n 14).

18

Three reviewers of the the Initial Reports were Hanna Beate Schoepp-Schilling, Dr. Heisoo Shin
and Anamah Tan. See Chen, ‘The Implementation of the CEDAW in Taiwan’ (n 7) 86.

19

The Documents of the Review of CEDAW Initial Report can be found online at: Foundation for
Women's Rights Promotion and Development-CEDAW, ‘Information Concerning the Review of
National Reports’ ( 歷次國家報告審議資訊 ) <http://www.cedaw.org.tw/tw/en-global/download/
index/1> accessed 5 November 2019.

20

International Review Committee, Expert Commentary on CEDAW-Taiwan Initial Report (2009).
The document can be downloaded at CEDAW in Action Initial Country and NGO Reports <https://
gec.ey.gov.tw/File/5D1874DCE9E56F5D/e394b890-0043-4d2f-9dd3-bd3eb310eb06?A=C>
accessed 30 June 2021.
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suggestions. Looking at this experimental process, women’s rights activists
became increasingly aware that the government was not taking the CEDAW
seriously, even though it had been successfully ratiﬁed without reservation. It
was clear that the incorporation of the CEDAW would never be complete unless
more effectual normative actions were taken.
D. The Enactment of the CEDAW Implementation Act
Under Taiwan’s unique circumstances, the incorporation of human rights treaties
into the domestic legal system becomes a unique problem that has to be resolved
domestically. Legally speaking, Taiwan is not bound by any treaties to which
it is not a state party. However, human rights activists and scholars genuinely
care not only about a given human rights treaty’s international authority, but
also about the legally binding effect of said treaty which would mandate the
government to implement it. In November of 2007, the Executive Yuan’s
Human Rights Protection Work Group resolved this question by demanding that
the Ministry of the Interior draft a bill, in the form of an implementation act,
which would provide direct legal effect for the CEDAW.21 It took almost three
years to conclude the drafting work, after which time the bill of the CEDAW
Implementation Act (hereinafter CEDAWIA) was sent to the Taiwanese
Parliament on 13 May 2010 and was passed on 20 May 2011. It later went into
effect on 1 January 2012.
The purpose of the CEDAWIA, on the one hand, is to provide the CEDAW
with the status of domestic law and, on the other, is to mandate the government
to take specific measures to ensure CEDAW’s realization. Article 2 of the
CEDAWIA provides that “all terms and conditions speciﬁed in the Convention
regarding protection to human rights of different genders and promotion of
sexual equality shall have the same effect as domestic laws.” To emphasize the
domestic legal effect, Articles 4 and 5 of the CEDAWIA require all levels of
governmental institutions and agencies — including the judiciary — to conform
to all rules regarding the protection of gender equality and human rights speciﬁed
in the CEDAW. To ensure that the domestic application and interpretation of
the provisions of the CEDAW conform to international human rights norms,
the CEDAWIA explicitly mandates that all applications of the CEDAW shall
reference the interpretations provided by the CEDAW Committee.22 This means
21

See the Meeting Record of the 13rd Meeting of the Executive Yuan’s Human Rights Protection Work
Group (2007) <https://www.humanrights.moj.gov.tw/media/13436/59815524399.pdf?mediaDL=true
> accessed 30 June 2021.

22

The discussion in the Joint Committee of the Diplomatic and Overseas Chinese Matters Committee
and the Social Welfare and Environmental Hygiene Committee, see Legislative Yuan, ‘The Meeting
Record of the Joint Committee of the Diplomatic and Overseas Chinese Matters Committee and the
Social Welfare, Health, and Environment Committee’ ( 外交及國防、社會福利及衛生環境委員
會聯席會議紀錄 ) (2011) 100(43) Legislative Yuan Bulletin ( 立法院公報 ) 89, 124-135.
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that the general recommendations made by the CEDAW Committee are also
incorporated through the CEDAWIA.
The CEDAWIA further mandates that Taiwan’s government comply
with the same obligations as those of other CEDAW member states. First,
the CEDAWIA mandates that the government assures all laws, regulations,
and administrative measures are in accord with the CEDAW provisions. In
particular, Article 8 stipulates that “all government units shall review all rules,
regulations, and administrative measures administered by them in accordance
with the Convention.“ The CEDAWIA further obliges the government to abolish
or revise any conflicting rule or regulation and enact its replacement within
three years after the CEDAWIA coming into effect. Second, the CEDAWIA
establishes a reporting system and mandates the issuance of a state report. The
government is obliged to issue state reports every four years and conduct report
reviews.. Article 6 provides that the government shall invite all relevant experts
and representatives of non-governmental organizations to peruse such report.
Most importantly, it no longer allows the government to make excuses or affords
it any leniency concerning shying away from improving the status of women
based on the observations and suggestions provided by the reviewers. According
to Article 6, the government should review the current circumstances and draw
up subsequent resolutions to address the shortcomings identiﬁed.23
III. The Implementation Mechanisms
After the CEDAWIA took effect on 1 January 2012, the government immediately
initiate a series of training programs for government ofﬁcials. Persuant to the
CEDAWIA’s mandate, a series of action plans to implement CEDAW was
subsequently launched, including the compatibility review and periodical state
reporting. After years of implementation, Taiwan’s government has gradually
developed its mechanisms to implement CEDAW in Taiwan.
A. The Compatibility Review of Laws, Regulations and Measures
As of 2019, the government has undergone three rounds of review for state reports,
in addition to two rounds of norm-compatibility reviews, since the CEDAWIA
took effect in 2012. The CEDAW’s implementation was assigned to the Gender
Equality Agency (GEA) ( 性別平等處 ), an organ of the Executive Yuan that was
speciﬁcally established in 2012 to oversee matters related to gender equality. The
GEA has a duty to report to both the Gender Equality Committee of the Executive
Yuan ( 行政院性別平等會 ) (GEC), an independent organ of the Executive Yuan
in charge of all gender equality matters, and the Minister without Portfolio ( 政
23

ibid.
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務 委 員 ) who oversees the implementation of all human rights treaties.24 A call
for the establishment of an administrative agency at the highest level, specializing
in gender equality matters, and operating under the auspices of the Executive
Yuan, has long been one of the demand priorities of Taiwanese women’s rights
activists. The dual achievements of implementing the CEDAW and simultaneously
establishing the GEA at the beginning of 2012 make that year a benchmark one for
gender equality. As a reﬂection of this, the year 2012 is popularly known within
the women’s rights community as “The First Year of Gender Equality.”
The ﬁrst round of the norm-compatibility review, which took place in 2013,
entailed the review of 33157 laws, regulations, and administrative measures.
Consequently, 228 laws and regulations were deemed incongruent with the
CEDAW.25 The second round of the norm-compatibility review, which occurred
in 2016, only focused on examining whether domestic laws conformed with
the General Recommendations (GR) promulgated after 2012, which comprised
five GRs (No. 29 to No. 33). Over 600 laws, regulations, and measures were
examined, and 21 were found to be incompatible. 26 After the laws were
determined to be incongruent by the GEA, the relevant agencies were obliged to
either revise or abolish them.
To proceed with the norm- compatibility reviews, the GEA invited CEDAW
experts, which included scholars and senior NGO workers, to develop training
materials derived from relevant UN documents.27 These CEDAW experts
would later become trainers in the workshops on norm-compatibility review
training held in local municipalities. After the officials submitted the results
of the examination, these CEDAW experts assisted the GEA in reviewing the
results. The GEA also identiﬁed laws of dubious congruency to the responsible
agencies. Ofﬁcials in charge were then invited to the review meetings.28 Since
the GEA has no supervisory authority over these agencies, it was obliged to
24

The duty of the Gender Equality Agency (GEA), see its duty description at: Executive Yuan
<https://gec.ey.gov.tw/Page/DF15BDB018364DC4> accessed 30 June 2021.

25

Gender Equality Committee of the Executive Yuan, ‘The Compiled Cases of the CEDAW
Examination of Laws and Regulations’ ( 消除對婦女一切形式歧視公約法規檢視案例彙編 ) (2016)
12 <https://gec.ey.gov.tw/Page/294BC04F3F45286F/2b4caee5-3c4f-4fb7-8e7a-c3bd20fe7680>
accessed 5 November 2019.

26

Gender Equality Committee of the Executive Yuan, ‘The List of Laws, Regulations, and Measures
Incongruent with CEDAW GR No. 29-33’ ( 不符合 CEDAW 第 29 號至第 33 號一般性建議之法規
及行政措施清冊 ) <https://gec.ey.gov.tw/Page/DED329DC207B5986> accessed 5 November 2019.

27

The training materials are available online at: Gender Equality Committee of the Executive Yuan,
‘Training Materials’ ( 講 義 ) <https://gec.ey.gov.tw/Page/A3B33A477ABC62BF> accessed 5
November 2019.

28

The record of these meetings are available online at: Gender Equality Committee of the Executive
Yuan, ‘List of the Members of the Working Group for Compatibility Review of Lawsand its
Meeting Records’ (CEDAW 法規檢視專案審查小組成員名單及會議紀錄 ) <https://gec.ey.gov.
tw/Page/82225D923EAF708A> accessed 5 November 2019.
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convince the relevant agencies of the ways these proposed laws, regulations, and
measures did actually violate women’s rights and hinder gender equality, in the
review meetings. These CEDAW experts assisted the GEA in explaining and
applying the CEDAW to each speciﬁc case, i.e., domestic laws, regulations, and
measures. After two rounds of extensive reviews, it is fair to say that at least for
the administrative agencies involved, the CEDAW can no longer be perceived as
mere human rights declaratory documents without domestic legal effect.
B. The Reviews of the Second and Third State Reports
As the CEDAWIA mandates the government to prepare the state report every
four years, the Taiwanese government conducted the second and third reviews
of the state reports accordingly in 2014 and 2018. The reporting and reviewing
process followed the procedure and guidelines developed by the UN Reporting
Process and Working Methods of CEDAW committee.29 Similar methods were
unofﬁcially adopted for the CEDAW initial report in 2009, and later ofﬁcially
adopted in the initial report on the Two Covenants in 2013. The second and third
reviews were planned, prepared and executed by the government as follows.
Firstly, the state report, which included the common core document and the
Convention-speciﬁc document, was prepared by the ministries concerned. The
GEA coordinated the different departments and organized the drafting of the
report itself. Officials responsible for drafting the state report were trained in
workshops and coached by CEDAW experts. These workshops were divided
according to different themes corresponding to each CEDAW provision.
Secondly, a working group was established by the GEA to select and invite
reviewers. The working group went through a preliminary list comprising
former and incumbent members of the CEDAW committee, as well as other
women’s rights experts within the UN human rights regime. After suitable
potential reviewers were selected, invitations were issued through the Ministry
of Foreign Policy. Once a sufﬁcient number of invitees accepted the invitations,
a five-member committee was formed. Thirdly, before the reviewers flew to
Taipei, they would draw up lists of issues and questions, focusing on major
areas of concern about the CEDAW’s implementation in Taiwan. In the course
of two-day review meetings, these reviewers engaged in constructive dialogue
with both government representatives and NGO activists, albeit in separate
sessions. Each session was aimed at reviewing issues with regard to a cluster of
CEDAW articles, which involved dealing with approximately 3 to 5 provisions
per session.30 This format was implemented to make sure NGO activists and
29

See Chen, ‘Taiwan's Initial Country Report of CEDAW and Monitoring Mechanism for Human
Rights’ (n 14) 82.

30

The detailed procedure for the preparation of the second CEDAW report was promulgated in the
Plan to Prepare the CEDAW Second Report, see Gender Equality Committee of the Executive Yuan,
‘The Plan to Prepare the CEDAW Second Report’ ( 消除對婦女一切形式歧視公約第二次國家報
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government officials would have enough time to take part in face-to-face
conversations with the reviewers. Fourthly, after a whole day of discussion,
the reviewers compiled their concluding observations and recommendations.
Finally, on the following day, an ofﬁcial press conference was held in order to
publicize the results.
Building on the experience of the first state report review, where a
meaningful follow-up mechanism for governmental actions was missing, the
CEDAWIA went further toward ensuring the government can longer ignore
concluding observations and recommendations. Based on the concluding
observations and recommendations, relevant authoritie are now obliged to
resolve each identified problem. The GEA is specifically authorized to invite
both outside experts and NGO activists to the follow-up meetings. The relevant
authorities know they will face intense scrutiny and questioning if recommended
revisions or measures have not been adopted, or if they have not demonstrated
an attitude of determination and sincerity in doing so. Of course, some
recommendations will be followed, while others will not, as has been the case
in all reviews to date. However, the government has to provide explanations and
legitimate reasons for recommendations that are not properly dealt with in the
next state report.
C. The Due Diligence Inspection for CEDAW Implementation
Both the review of norm-compatibility and state reporting are explicitly mandated
by the CEDAW. Taiwan has carried out these two tasks in a virtually by the
book manner. The next step is to ensure all government units adhere to CEDAW
and incorporate the recommendations into substantive measures or laws. In this
regard, the GEC and GEA, as the relevant administrative bodies, have established
yet another innovative internal mechanism to monitor each responsible agency
and ensure appropriate measures are taken in response to the observations and
recommendations. As an agency specialized in gender equality policy, the GEA
is at best regarded as operating parallel to other ministries; at worst, it is viewed
as inferior to said ministries when gender equality matters are considered to be
trivial. Gender equality policy, however, is inherently cross-ministerial.
In 2015, the Executive Yuan promulgated “The Plan of the Examination
Yuan to Advise, Inspect and Reward Its Subordinate Agencies With Regard
to the Implementation of Gender Equality Policy” ( 行政院所屬機關推動性
別平等業務輔導考核及獎勵計畫 )31 Based on this plan, the prime minister
has delegated the authority to monitor the implementation of gender equality
告撰寫計畫 ) <https://gec.ey.gov.tw/Page/5D56F6F56BE4FC8B> accessed 5 November 2019.
31

The content of the 2015 plan and the following plans respectively in 2017 and 2019, see Gender
Equality Committee of the Executive Yuan, Due Dilligence Inspection for Gender Equality
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policies by both the central and municipal governments, to the GEA. Since
its promulgation, the GEA has launched a series of periodic due diligence
inspections (hereafter DDI) over the ministries and agencies of the central and
municipal governments. These inspections purport to review to what extent the
gender policies promulgated by the Executive Yuan are being implemented.
Despite its extensiveness and the consequent heavy load for each inspected
agency in term of preparatory work, the DDI is designed to reward the best
performers, as opposed to punishing any affected ofﬁcials or agencies.
The ﬁrst few rounds of these inspections did not include any assessment of
the CEDAW’s implementation per se. In fact, the CEDAWIA legally mandates
the government to take measures to monitor the CEDAW’s implementation.
Article 5 of CEDAWIA provides as follows: “all government units shall, in
accordance with their duties and obligations under current laws and regulations,
take the responsibility to plan, promote and enforce matters relevant to the
Convention, and carry out assessment.” Furthermore, the CEDAWIA stresses
the importance of cross-ministerial cooperation: “if a matter shall be handled
by responsible persons of different government units, all persons involved shall
coordinate and communicate for the execution of such matter”. As a result,
beginning from 2017, the assessment of CEDAW implementation has been
included as a part of the DDI. The evaluation criteria for the DDI of CEDAW
have both quantitative and qualitative indicators. The quantitative ones include
how many training sessions for CEDAW were hold and how many officials
and employees of different ranks were trained during the targeted period for
inspection. The qualitative ones, in contrast, include whether or not the inspected
agency had cooperated in the preparation of state reports. In addition, the DDI
also checks whether the inspected agency has found solutions for problems
identiﬁed in the concluding observations and recommendations, and evaluates
the extent to which the identiﬁed shortcomings have been remedied.
A real difﬁculty for a state’s compliance with human rights norms, but one
often ignored by most compliance theories, hinges on what measures a state
takes domestically to ensure its compliance, if the state has the determination
to comply at all. 32 In fact, the observations and recommendations of the
human rights committee are little more than empty words if no mechanism is
Policies on Agencies of the Executive Yuan ( 本院所屬各部會性別平等業務考核 ) <https://gec.
ey.gov.tw/Page/846A2467D63654C9> accessed 30 June 2021. The GEA also launched a DDI to
assist the municipal governments at the work to implement gender eqyaluty policy on 2016. As of
2021, the DDIs of the municipal governments have been taken place every two years. See Gender
Equality Committee of the Executive Yuan, ‘Due Dilligence Inspection for Gender Equality
Policies on Municipal Governments’ ( 直轄市與縣 ( 市 ) 政府性別平等業務考核 ) <https://gec.
ey.gov.tw/Page/53E3DC8A1F34DCB9> accessed 20 April 2021.
32

Similar opinion, see generally Sally Engle Merry, Human Rights and Gender Violence (The
University of Chicago Press 2006).
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developed to ensure domestic compliance. Taiwan has learned its lesson from
the experience of the ﬁrst review of the CEDAW state report: unless the relevant
ministries cooperate with the GEA, there will be no substantive change as a
result of implementing the CEDAW. This practical reality points to the need for
the GEA’s power to originate from a higher authority. Thus, the GEA derives
its authority from the CEDAWIA and the highest administrative power, i.e., the
prime minister. The delegated authority of the GEA to conduct inspections helps
to ensure the recommendations are taken seriously and acted upon.
IV. Selected Issues in Taiwan’s CEDAW Implementation
CEDAW not only vows to combat gender inequality in law but also commits
to tackle gender stereotype and bias imbedded in culture and social traditions.
This decades-old women’s rights treaty has pledge to penetrate the boundary
of private and public line in order to protect women from harms and inequality
at home and in marriage. Yet it is the private sphere where deep-rooted
stereotype and bias affect women’s life and make them vulnerable. When the
reforms involve family, religion and domestic sphere, the implementation
of CEDAW would encounter resistance. Therefore, examples of the selected
issues about the reforms on familial and domestic matters in this part would
illustrate the difﬁculty and intricacy of CEDAW’s implementation in Taiwan
and help readers to know that the realization of substantive equality was never
an easy one.
A. Minimum Age for Marriage
In Taiwan’s Civil Code, the minimum age to marry is eighteen for men and
sixteen for women.33 This provision contravenes Article 16 of the CEDAW.
Firstly, this provision deems girls under eighteen to be eligible for marriage —
a situation which constitutes child marriage and is considered harmful for girls.
According to CEDAW General Recommendation No. 21, Paragraph 36, “Article
16(2) and the provisions of the Convention on the Rights of the Child preclude
States parties from permitting or giving validity to a marriage between persons
who have not attained their majority”. It further states that the term “child”
means every human being below the age of eighteen years unless, under the law
applicable to the child, the legal majority is attained earlier. In Taiwan’s case,
the legal age to attain majority is twenty years old. Therefore, it is clear that the
minimum age of sixteen for women violates the CEDAW. Secondly, the different
minimum ages for men and women to marry is also a violation of the CEDAW.
According to CEDAW’s GR No. 21, Paragraph 38, “such provisions assume
33

Article 980 of Civil Code states: “a man who has not completed his eighteenth year of age and a
woman her sixteenth may not conclude a marriage.”
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incorrectly that women have a different rate of intellectual development from
men, or that their stage of physical and intellectual development at marriage is
immaterial,” and therefore the difference shall be abolished. Thirdly, according
to Article 16 of the CEDAW, the betrothal and marriage of a child shall have no
legal effect. Nevertheless, under Article 989 of the Civil Code, if a marriage is
concluded between parties under the minimum age, the party concerned or his or
her parents may ﬁle to the court for its annulment. The problem is that the same
provision allows exceptions if the party concerned has attained the minimum
age for marriage at the time of the annulment ﬁling, or if a woman under the
legal age has become pregnant. In other words, if the woman under the legal age
is pregnant, no one, including herself, can claim the marriage is null and void.
This provision contravenes Article 16, Paragraph 2, because the law permits the
aforesaid child marriages to be legally effective.
In the concluding observations and recommendations made in 2009 for
the CEDAW initial report, the reviewers expressed their concerns about the
minimum marriage age for girls and recommended revising the law to raise
the age to 18.34 In 2011, the Department of Justice drafted a bill pursuant to
the aforementioned recommendation and submitted it to the Parliament. The
judiciary and law committee discussed the bill, but the committee resolved
that it would not be given further deliberation in that term. Two years later,
reviewers of the initial report on the Two Covenants also found the same
provision containing the age difference to be discriminatory and a violation
of various provisions of the ICCPR, CEDAW, and CRC. The reviewers
therefore recommended that the law setting out the minimum age for marriage
be amended to raise the minimum age for women to 18.35 When the second
CEDAW state report was issued in 2013, in response to the recommendation
from 2009, the second report merely restated the facts: that the government
had drafted a bill to establish the minimum age for marriage for both men and
women at 18, but the Legislative Yuan had decided not to deliberate it. In terms
of addressing what steps should be taken to solve the problem, the government
merely expressed that it will continue to work on the issue.36 Responding to such
a perfunctory response and attitude, the reviewers put forward their concern in
the List of Issues in the form of a question: What activities and plans do you
34

Both Heisoo Shin and Dr. Anamah Tan expressed concerns about this issue, see International
Review Committee (n 20) 21.
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International Group of Independent Experts, Review of the Initial Reports of the Government
of Taiwan on the Implementation of the International Human Rights Covenants:
Concluding Observations and Recommendations Adopted by the International Group of
Independent Experts (Taipei, 1 March 2013) para 76 <https://www.moj.gov.tw/dl-16948b02cdbe343ef4f6daef3edf54f1b0f8f.html> accessed 5 November 2019.
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Gender Equality Committee of the Executive Yuan, Second National Report of the Republic of
China, Convention-Specific Document (n 2) paras 16, 59.
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have in place to ensure that these important amendments become law?37 The
government replied that, ﬁrst, some scholars opposed the revision because they
thought that only amending the legal marriageable age without amending the
related provision governing the effectiveness of a marriage concluded between
underage parties would not be able to achieve the effect of preventing women
from marrying too early, in reality. In addition, these scholars held that raising
the minimum marriageable age would not help to deter teenage pregnancies
from happening. Secondly, the government maintained that in accordance
with the principle of separation of powers, the administrative authority should
respect the decision made by the Parliament if the latter refused to deliberate the
proposed bill. Therefore, the government opined, before a consensus is arrived
at among legislators, based on the principle of respect for the Parliament’s
decisions, the administrative authority should not propose the same draft
amendment again.38 The reviewers were not satisﬁed with such a reply, however,
and once again wrote the following comment in the concluding observations and
recommendations in 2013: the Review Committee urges that the government set
the minimum age for marriage at 18 for both men and women.39
By the time of the third review of the CEDAW report in 2017, the marriage
age issue remained unresolved. The government subsequently became even more
passive and reluctant to take any action, as evidenced by the fact that it merely
stated in the 2017 report that a bill to raise the minimum marriable age was
discussed in the Parliament in 2016, but neglected to say that a female legislator,
not the government, proposed the bill.40 The government also provided statistics
on the number of marriages contracted between parties under marriageable age
between 2014 and 2016. The report suggested that these statistics showed that
the number had dropped continuously each year. However, what the government
did not say is that only the number of men dropped significantly, while the
number of women involved in such marriages remained almost unchanged.
Why has raising the marriageable age to 18 for women run up against such
signiﬁcant impediments in Taiwan? The government’s avowed explanation in its
response to the reviewers’ inquiry constitutes only a half-truth. The Department
of Justice explained that the scholars disagreed with the amendment because
37

See International Review Committee, ‘List of Issues and Questions with the Consideration
of the Second National Report of Republic of China (Taiwan), Replies of Republic of
China (Taiwan) to the List of Issues and Questions’ (June 2014) 57 <https://gec.ey.gov.tw/
Page/13B7BA4979B9D018> accessed 5 November 2019.
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International Review Committee, Review of Taiwan’s Second Report on the Implementation of
CEDAW, Conclusions and Recommendations of the Review Committee (June 2014) para 35
<https://gec.ey.gov.tw/Page/C6F72B97B2DE9F91> accessed 5 November 2019.
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legalize same sex marriage.
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they thought raising the marriageable age without amending related provisions
on the effectiveness of underage marriage would not solve the problem.
However, this raises the question of why these scholars neglected to propose a
further amendment to remove the exceptions for annulment in accordance with
CEDAW GR No. 21 (i.e., giving no legal effect to every underage marriage).
A critical issue in the controversy surrounding marriageable age is teenage
pregnancy. Statistics included in the third state report showed that in 2016,
the percentage of female students in the 13-15 age group who reported having
engaged in sexual behavior was 5.3%. Statistics also bore out that the proportion
of respondents who used contraception during their most recent sexual behavior
was 77.7%. The pregnancy rate was 0.08% and the medically induced abortion
rate was 0.04% for this age group.41 Female students who become pregnant
almost invariably drop out of school. The number of students who dropped out
of high school due to pregnancy during the academic years 2012, 2013, 2014,
and 2015 was 82, 40, 63, and 34, respectively. Compared to other countries, the
teenage pregnancy rate in Taiwan is low, but half of the pregnant teenage girls
choose to go through with the birth due to various reasons. In the minds of the
legislators, as well as the scholars, a signiﬁcant number of parents must choose
to ask these teenage girls to marry the boys with whom they had intercourse.42
Although the number of teenage girls who get married is only around 500 to
600 each year, ofﬁcials at the Department of Justice and legislators still hold the
traditional perception that a girl should marry the one who made her pregnant,
regardless of her wishes.They cling to the idea that parents would be outraged
if the law stipulated that an underage marriage shall be null when their daughter
is pregnant. As a result, the current law has not been amended because the
government does not want to risk raising the ire of parents.
The reason for the frustration felt by activists may not be evident in any
documents; however, the rationale for the government’s inaction is a direct
manifestation of the gendered cultural bias the CEDAW purports to ﬁght. The
fact is that the tradition that compels pregnant girls to marry without their full,
free and informed consent constitutes a form of forced marriage. In General
Recommendation No. 31, which addresses harmful practices for girls, the
CEDAW committee is particularly concerned with forced marriage because it
often results in girls who have been stripped of their personal and economic
autonomy attempting to flee, self-immolate, or otherwise attempt suicide to
41

Gender Equality Committee of the Executive Yuan, Third Report Submitted under Article 18 of the
Convention, Convention-specific Document (December 2017) para 12.40 <https://gec.ey.gov.tw/
File/F542B21DE9CEA8B2/fb41a956-4891-4e6c-832a-c5cac3f9ffc6?A=C> accessed 5 November
2019.
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See Legislative Yuan, ‘The Meeting Record of the Judiciary and Organic Laws and Statutes
Committee’ ( 司法及法制委員會會議紀錄 ) (2011) 100(74) Legislative Yuan Bulletin ( 立法院
公報 ) 272.
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avoid or escape the marriage.43 The same recommendation states that child
marriage is often accompanied by early and frequent pregnancy and childbirth,
resulting in higher than average maternal morbidity and mortality rates. In cases
of child and/or forced marriage, in particular where the husband is signiﬁcantly
older than the wife, and where girls have limited education, the girls generally
have limited decision-making power in relation to their own lives. 44 Child
marriage may also contribute to higher school dropout rates, especially among
girls, as well as forced exclusion from school, both of which function to limit the
girls’ right to education.
In the concluding observations and recommendations of the Third CEDAW
report, made public in 2018, the reviewers showed their concern yet again “about
the very slow progress with respect to the draft amendments to Article 973
and Article 980 of the Civil Code, given that they have been considered since
2013”45 The Review Committee recommended that the Government ensure
the adoption of the amendments, without any further delay.46 In the follow-up
meetings for this particular recommendation, the Department of Justice and the
GEA had reached an agreement that the former shall ensure the legal amendment
are completed before 31 July 2020. This agreement would thus be listed as a
evaluation criteria for the next round of the due diligent inspection. These legal
amendments were ﬁnally passed in the Legislative Yuan on 20 December 2020
and will go into effect on 1 January 2023.
B. The Disparate Treatment of Daughters and Sons
Taiwanese tradition sees sons and daughters differently, even in modern times.
Among daughters, married daughters are treated comparatively worse than
unmarried ones. In Taiwanese culture, daughters are considered to marry “out
of their maiden family” and no longer enjoy the right to inherit the property
or other assets passed on from their parents. While the situation has gradually
changed to allow an unmarried daughter to be buried in the same ancestral
temple or columbarium with her parents in modern Taiwan, a divorced daughter
is seldom allowed to be buried with her ancestors. It is also widely presumed
that sons are responsible for caring for their parents physically and ﬁnancially,
while married daughters have to care for their parents-in-law.
43

CEDAW Committee and CRC Committee, ‘Joint general recommendation No. 31 of the
Committee on the Elimination of Discrimination against Women/general comment No. 18 of the
Committee on the Rights of the Child on harmful practices’ (14 November 2014) CEDAW/C/
GC/31-CRC/C/GC/18 [21].
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International Review Committee, Review of the Taiwan’s Third Report on the Implementation of
CEDAW, Conclusions and Recommendations of the International Review Committee (July 2018)
para 70 <https://gec.ey.gov.tw/Page/44EEED7850788946> accessed 5 November 2019.
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Many Taiwanese laws and regulations were enacted based on the
aforementioned presumption. For example, when a household’s income is
calculated in assessing eligibility for welfare beneﬁts, a son’s income is included,
whereas a married daughter’s income is excluded, because it is presumed a
married daughter would neither live with, nor ﬁnancially support, her parents.
Such presumptions about the stereotyped roles of men and women are harmful
to both genders. Under most pension regulations in Taiwan, the surviving
dependents who are eligible to claim the pension beneﬁts of a deceased person
include daughters-in-law but exclude sons- in-law. The regulations presume that
a son-in-law would not be a dependent of the deceased but a daughter-in-law
would. In addition, according to the Statute of Favors for Military Servicemen
and Their Dependents ( 軍人及其家屬優待條例 ) (SFMSD), the dependents
who are eligible for preferential treatment and benefits includ e any person
who is legally supported by, and lives together with, the serviceman, which
could include both daughters and sons who meet the criteria.47 Nevertheless,
Article 41 of the same statue stipulates that if a dependent daughter gets
married, she loses her eligibility to claim for the preferential treatment
and benefits,48 whereas a dependent son who gets married does not lose his
eligibility, as long as he is supported by and lives with the serviceman. Nine
similar regulations and laws were found to contravene Article 5 and 13 of the
CEDAW in the ﬁrst round of norm-compatibility reviews. Some administrative
regulations were revised accordingly, but some, for instance, Article 41 of the
SFMSD, remained unchanged.
A noteworthy case of similar discriminatory practice is the exclusion
of female descendants from inheriting the entitlement to membership in
ancestor worship guilds. Ancestor worship guilds are organizations founded
by descendants for the specific purpose of worshipping a family’s ancestors.
Most of these guilds were established more than 100 years ago.49 According to
Taiwanese custom, only male descendants are allowed to inherit membership
47

Article 3 of the Statute of Favors for Military Servicemen & Their Dependents states: “dependents
referred to in the Statute include:1. Spouse of the serviceman. 2. Direct blood of the serviceman. 3.
Any other who is legally supported by and lives together with the serviceman.” Phrase in italic is
highlighted by the author of this chapter.
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Article 41 of the Statute of Favors for Military Servicemen & Their Dependents states: “any of the
dependents entitled with the favors is found with any of the following events shall be suspended
from enjoying those favors: 1. To be deprived of nationality; 2. Having been convicted for an
imprisonment and is serving his term; 3. Being under warrant of arrest;4. Being divorced, married
in case of a daughter, or married in case of a son by taking after the bride ’ s maiden name; or 5.
Becoming an adopted child by other person.” Phrase in italic is highlighted by the author of this
chapter.

49

Chang-fa Lo, ‘When Women’s Human Rights Encounter Tradition in Taiwan’ in Jerome A. Cohen,
William P. Alford and Chang-fa Lo (eds), Taiwan and International Human Rights: A Story of
Transformation (Springer 2019) 582.
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status in a guild, and the family estate that is associated with said membership
or the inferred interests derived from the family estates.50 Established tradition
dictated that no women were eligible successors of guild membership, even
though Taiwan’s inheritance law provides that men and women shall enjoy
equal shares of an inherited estate. There used to be no law regulating the
management of ancestor worship guilds, which meant the regulation and
practices of the guilds were entirely self-governed by the internal rules of each
one. This changed in 2008 when the Act for Ancestor Worship Guild ( 祭祀公
業條例 ) (AAWG) was ﬁnally enacted and took effect. However, as to who can
inherit membership in guilds that existed before the promulgation of the AAWG,
the ﬁrst part of Paragraph 1 in Article 4 leaves it up to the internal rules of each
guild.51 If the guild did not enact any rules, the latter part of said paragraph
explicitly designates male offspring of the family as successors. It also sets out
that families without any male offspring should designate female members in
the family who have not been married.
The ﬁrst part of Paragraph 1, Article 4 of the AAWG is a perfect example of
what the CEDAW committee has called “indirect discrimination”. The CEDAW
committee has stated that indirect discrimination against women occurs when a
law, policy, programme or practice appears to be neutral in so far as it relates to
men and women, but has a discriminatory effect on women in practice because
pre-existing inequalities are not addressed by the apparently neutral measure.52
The law may seem to be a gender-neutral norm but it has a de facto impact that
is unequal along gender lines. The common practice, as well as the function of
the internal rules of most guilds, has long been to exclude women from being
successors or becoming guild members. Thus, when the law leaves the issue up
to self-governing rules, it means the long-lasting discriminatory practice against
women will continue unless a guild has decided otherwise. In the ﬁrst round of
norm-compatibility reviews, the aforementioned AAWG provision was found to
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Article 4 of the Act for Ancestor Worship Guild states:
“For the guilds that existed before the promulgation of the Act, their successors should abide by
related rules of their regulations. For those without any regulations, their successors should be the
male offspring of the family (including adopted children). For those without any male offspring,
they should designate the female members in the family who have not been married. The husbands
of the female members via uxorilocal marriage or the male children carrying their maiden names
(including the ones that are adopted or without a lawful fathers) may also serve as successors.
For the others (women, adopted female children and adopted sons-in-law) fulﬁlling one of the
following criteria, they can serve as successors too:(1) 2/3 of the entire body agrees on their
qualiﬁcation.(2) 2/3 of current successors agree on their qualiﬁcation (50% of the entire body must
be present.)”
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CEDAW Committee, ‘General recommendation No. 28 on the core obligations of States parties
under article 2 of the Convention on the Elimination of All Forms of Discrimination against
Women’ (16 December 2010) CEDAW/C/GC/28 [16].
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be in violation of the CEDAW. Hence, the Ministry of the Interior proposed an
amendment to Article 4 of the AAWG in 2014.53 The amendment does not alter
the former part of Paragraph 1, Article 4 of the AAWG, but revises the latter part
thereof to allow those guilds which do not have internal rules either to decide
each case in accordance with the customary practice or to convene a member
meeting to decide whether a descendant shall be allowed to be a member. The
new revision attempted to strike a balance between women’s rights, the stability
of the legal relationships, and freedom of association, which includes the
freedom to decide how to govern a private association, free from government
intervention. In the same year, legislators proposed six different versions of bills
to amend the same article. In the review session, several legislators criticized the
fact that the revised provision proposed by the Executive Yuan still constituted
indirect discrimination against women by maintaining the discriminatory
custom, which also violated the CEDAW.54 In the end, no consensus was reached
among legislators in that round of discussions.
Subsequently, the Justices of the Judicial Yuan, who are in charge of
constitutional interpretation and review of the constitutionality of laws,
delievered Interpretation No. 728 (hereinafter J.Y. Interpretation No. 728)
on 20 March 2015, affirming that Article 4 of AAWG is consitutional. This
interpretation, which came to everyone’s surprise, was made in response to a
female petitioner’s assertion that the current Article 4 of AAWG violated her
constitutional rights and her request for an interpretation on the grounds that
the disputed provision applied in the ﬁnal judgment was unconstitutional under
Article 7 of the Constitution.55 J.Y. Interpretation No. 728 states:
This sentence does not use gender as a classification to determine the
qualifications of successors. In reality, most of the guild charters follow
the traditional clan concept of succession, which limits succession to male
offspring (including adopted sons) only, while excluding female offspring
in most cases. However, the adoptions of these charters are actions of
the guild founders and their descendants, authorized by private laws, in
order to establish associations and dispose of their inherited property. In
principle, these actions shall be respected based on the principle of private
autonomy for maintaining the stability of the legal order. Therefore, the
said Sentence, which provides that the qualifications of guild successors
53

Legislative Yuan, Government Proposal No 15037 ( 政府提案 15037 號 ), Bill of the Legislative Yuan
No. 1124 ( 院總字第 1124 號 ) (2014) <https://lci.ly.gov.tw/LyLCEW/agenda1/02/pdf/08/06/01/
LCEWA01_080601_00066.pdf> accessed 5 November 2019.
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See Legislative Yuan, ‘The Meeting Record of the Internal Administration Committee’ ( 內政委員
會會議紀錄 ) (2011) 103(86) Legislative Yuan Bulletin ( 立法院公報 ) 69, 139-142.
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Judicial Yuan Interpretation No. 728 (2015). This English version of the interpretation and the
summary of the case background was translated by the author and is available at <http://cons.
judicial.gov.tw/jcc/en-us/jep03/show?expno=728> accessed 5 November 2019.
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shall be subject to the guild charters, does not infringe upon women’s
property rights and therefore does not violate gender equality under Article
7 of the Constitution.
From this holding, it is clear that the majority of the Justices were aware
that in most cases, the internal regulations of ancestor worship guilds exclude
female offspring from successorship. Nevertheless, the Justices did not
consider such a de facto negative effect for women to constitute a violation of
gender quality. A dissenting opinion, however, argued that there is systemic
and structural discrimination against women since the practice of exclusion of
female offspring by ancestor worship guilds is so prevalent.56
Interestingly, in the reasoning that follows the interpretation the Justices
cited Articles 2 and 5 of the CEDAW to assert that the government bears an
affirmative obligation to protect women in order to implement substantive
gender equality. The written reasons further mandate that the authorities
concerned shall review and revise the related provisions, in due time, to ensure
the laws keep pace with the times and become more compatible with the
principle of gender equality and the people's freedom of association, property
rights, and freedom of contract under the Constitution, by taking into account
the State’s positive obligation to protect women. Despite the apparent failure
of the Justices to understand that the CEDAW has extended the concept of
discrimination against women to encompass both indirect discrimination and de
facto discrimination — both of which the disputed law perpetuates — this was
still a signiﬁcant case in the implementation of the CEDAW because it marked
the ﬁrst time that Justices of the Judicial Yuan cited provisions of the CEDAW in
their reasoning.57
C. The Reform of Taiwan’s Alimony Law
The two previously discussed cases are examples of CEDAW implementation
encountering particular difﬁculties in Taiwan. They both show that reforms to
advance gender equality by implementing the CEDAW are often challenged
when the reforms at issue collide head-to-head with traditions that are deeply
embedded in Taiwanese culture. In other cases, however, when the reform
is in harmony with the tides of changing practice, such changes tend to be
less contentious. The reform of alimony law through the process of CEDAW
implementation is one example of the latter type of case. Article 1057 of the
Civil Code stipulates the legal requirements to make a claim for the payment
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ibid, Justice Chang-fa Lo’s Dissenting Opinion.
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Since the Justices declared that Article 4 of the AAWG is constitutional but needs modiﬁcation,
the government later submitted a draft bill with the same content to the Legislative Yuan in 2017.
As of time of writing, that bill is still awaiting further review.
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of alimony after the court grants a divorce. Under the current law, a spouse is
eligible for alimony when (1) he or she is a party with no fault to the end of the
marriage; and (2) he or she suffers from economic difﬁculty in livelihood due
to the divorce. In the alimony claim, since a claimant must not be at fault with
regard to causing the divorce, the issue in litigation thus becomes whether the
claimant is, in fact, responsible for the divorce. A respondent would typically
counter the claim by presenting evidence to prove that the claimant was at fault,
to avoid being found to have a ﬁnancial obligation towards the claimant. Such
evidentiary burden puts the party who needs ﬁnancial support after a divorce,
usually the wife, in a disadvantaged position.
Paragraph 39 of CEDAW GR No. 29 expressively prohibits the making
of a direct link between grounds for divorce and the ﬁnancial consequences of
divorce. If a divorce regime is a fault-based one, it tends to make ﬁnancial rights
conditional on a ﬁnding of lack of fault. This sort of law has the potential to be
abused by husbands to eliminate any ﬁnancial obligations toward their wives.
Such fault-based regimes may even have different standards of fault for wives
and husbands, which may be inﬂuenced by and reﬂect societal double standards
for men and women. Therefore, the CEDAW committee concluded, “faultbased economic frameworks frequently work to the detriment of the wife, who
is usually the ﬁnancially dependent spouse.”58 Women are usually the ﬁnancially
disadvantaged spouse after a divorce. Interrupted education and employment
histories, as well as childcare responsibilities, frequently prevent women from
establishing a way to paid employment that is sufﬁcient to support themselves
and children after dissolution of marriage.59 If women cannot obtain financial
support after divorce from their former husbands, they are destined to be trapped
in poverty. Thus, Paragraph 40 of CEDAW GR No. 29 requires that the state
should revise provisions linking grounds for divorce and ﬁnancial consequences,
to eliminate opportunities for husbands to abuse such provisions to avoid any
ﬁnancial obligations towards their wives.60 Besides, Paragraph 42 stresses again
that the government should provide for separating the principle and procedure
for dissolving the marriage relationship from those relating to the economic
aspects of the dissolution.61
In the second round of the norm-compatibility review held in 2016, which
examined the compatibility of laws and regulations with CEDAW General
Recommendation Nos. 29-33, Article 1057 of the Civil Code was found to be
58

CEDAW Committee, ‘General Recommendation on Article 16 of the Convention on the
Elimination of All Forms of Discrimination against Women’ (26 February 2013) CEDAW/C/
GR/29 [39].
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incompatible with Article 16 and GR No. 29. The training material for GR No.
29 prepared by a CEDAW scholar introduced the above rationale under the
General Recommendation No. 29 heading and listed Article 1057 as an example
of a law that was incompatible with this recommendation.62 The competent
authority, the Ministry of Justice ( 法 務 部 ) MOJ, later examined the relevant
provisions regarding alimony claims. The Working Group of Gender Equality in
the MOJ ( 法務部性別平等專案小組 ), which was established under the gender
mainstreaming policy framework, determined that Article 1057 is a violation of
Article 16 and GR No. 29 and should be revised, in February 2017.63 The MOJ
began to draft a bill to revise the relevant provisions regarding alimony based on
the principle set forth in GR No. 29 and announced in a meeting with the media
that a draft bill would be publicized for discussion. On 24 April 2018, the MOJ
publicized the draft bill containing three provisions regarding alimony for online
public discussion.64 It strikes out the requirement that the claimant shall be
without fault with respect to the dissolution of the marriage. At the same time,
the balance is struck by adding Article 1057-1, which provides that in a few
extreme situations, for instance, when a claimant is physically abusive or the
duration of the marriage is less than two years, as well as in other circumstances
where granting would be unfair, the court can reduce the amount of the payment
or deem a party exempt from the obligation to pay alimony altogether. The
ensuing online discussion was not heatedly debated and the public reaction
to the news was positive.65 It seems that this reform is not facing the type of
huge impediment seen in previous examples and can be predicted to follow a
smoother course, in comparison.
V. Conclusion: Things to Be Done
As a non-party of the CEDAW, Taiwan voluntarily complies with the CEDAW
domestically. Pursuant to the CEDAWIA, the government has undergone
three rounds of the review process for state reports and two rounds of norm62

Hsiao-Wei Kuan, ‘General Recommendation No. 29 of the CEDAW’ (「除對婦女一切形式歧視
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compatibility reviews. In order to coordinate different departments effectively
to work on CEDAW implementation, the Executive Yuan has incorporated
CEDAW implementation as an evaluation criteria for due diligence inspections.
Through these implementation mechanisms, Taiwan has incorporated CEDAW
norms in its domestic legal system and used the CEDAW as a foundation upon
which to advance gender equality.
Despite many successes, the road to substantive gender equality is never
an easy one66. Implementation of the CEDAW is a process that is inextricably
entangled with the gendered culture and traditions in a changing society. It is
fair to say that the general public in Taiwan has accepted the idea of formal
equality in law and in the public sphere. However, when the issues involve
family, religion, or aspects of people’s private lives in which traditional culture
may play a more influential part, the resistance to reform is still formidable.
The examples of the minimum age for marriage and women’s membership in
ancestor worship guilds serve to illustrate how the process of reform can be
prolonged for years because of resistance to change. In comparison, the reform
of the legal framework governing alimony has been less controversial, thanks in
large part to the reform of Taiwan’s marriage law, which involved over twenty
years of incremental legal amendments, but ﬁnally established women’s equal
status in marriage and made provision for no-fault divorce.
Indeed, there are still many incongruent regulations and laws that need to
be revised. Yet the bulk of the work on the road ahead involves not so much
changing the law, but more changing the culture. Cultural change hinges on
carefully thought out plans for media advocacy and the capacity to reach out to
ordinary people. The next phase of CEDAW implementation should therefore
have a down-to-earth, grassroots character that will enable reform to permeate to
all localities where ordinary people live their everyday lives.
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One important issue which was not addressed in this chapter is the courts’ invocation of CEDAW.
Statistically, the number of citations of CEDAW by court decisions was relatively fewer than
other implemented human rights conventions such as ICCPR or CRC. Possible answers to this
phenomena can be multifolds and worth further exploring. I hesitate to give any explanation
here because I believe the explanation of this issue needs further empirical research and better be
explored in future studies.
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Abstract
In 2014, the Taiwan Parliament passed an Act to incorporate the United Nations
Convention on the Rights of the Child (the Convention or the CRC) into domestic
law. As a gesture of commitment, 20 November 2014, which marked the 25th
anniversary of the Convention’s adoption by the United Nations (UN) General
Assembly, was designated as the date that the Act came into effect. This made the
CRC the fourth UN core human rights treaty to become domestic law in Taiwan.
This chapter provides an overview of Taiwan’s incorporation of the CRC,
outlines the main areas of work undertaken by the Taiwan Government pursuant
to the Act to Implement the Convention on the Rights of the Child ( 兒童權利公
約施行法 ) (the CRC Implementation Act) during the past few years, and offers
examples of major themes in implementing the CRC.
The first few years of the CRC Implementation Act have been a starting
point for systematic law reform and large-scale awareness-raising of children’s
rights throughout Taiwanese society. Positive examples of how the CRC has
been used to advance policymaking and legislative reforms within Taiwan
are, most notably, the rise of a culture supporting the participation of young
people in public affairs, and the recent amendment to the Juvenile Delinquency
Act. However, the lack of a child-friendly independent complaints mechanism
in Taiwan and the use of the CRC in the courts are areas that, among others,
continue to face challenges.
In seeking a way forward and to ensure that the incorporation of the CRC
has real meaning for children in Taiwan, this chapter stresses the importance, for
all those working with or for children, of recognising children as rights-holders,
despite the culturally challenging aspects of this approach. The chapter also
urges all government departments and non-governmental organisations (NGOs)
working on children’s issues to adopt a multiagency and multidisciplinary
approach to children’s rights.
* Pei-Chun Lin Assistant Professor, MA Program in Human Rights, Soochow University;
peichunlin@scu.edu.tw.
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I. Introduction
In 2014, the Taiwan Parliament passed an Act to incorporate the United Nations
Convention on the Rights of the Child (the Convention or the CRC) into
domestic law. As a gesture of commitment, 20 November 2014, which marked
the 25th anniversary of the convention’s adoption by the United Nations (UN)
General Assembly, was designated as the date that the Act came into effect.
Beginning with the incorporation into domestic law of the International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights (the two Covenants) in 2009,1 this
long-awaited domestication of the CRC is part of a series of efforts by the
Taiwan Government to harmonise the laws of Taiwan with international
human rights norms.
Adopting the same method of incorporation that it had previously used for
the two Covenants, as well as the Convention on the Elimination of all Forms
of Discrimination Against Women (the CEDAW), parliament passed the Act
to Implement the Convention on the Rights of the Child ( 兒童權利公約施行
法 ) (the CRC Implementation Act) on 20 May 2014.2 Despite resistance by
governmental bodies to the CRC Implementation Act,3 and controversy around
the need for such an Act among academics, there was widespread support for the
Act from parliamentarians, children’s non-governmental organisations (NGOs)
and human rights interest groups.
Since its implementation in the Taiwanese legal system, there have been
extensive efforts by government bodies and children’s NGOs, as well as children
themselves, to use the CRC as a basis for examining the situation of children
in Taiwan. While it is not immediately obvious what impact the incorporation
of the CRC has had on domestic law, or more widely, the ﬁrst few years of the
CRC Implementation Act have been important; especially as they have marked
the starting point for systematic law reform and large-scale awareness-raising
1

For an overview of the background of the incorporation of the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR) into Taiwanese law, see Mab Huang, ‘After the Review, then What?’ ( 國際人權公約執
行報告的審查過程及其影響 ) (2018) 4 Taiwan Human Rights Journal 4, 3.
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Subsequent to the Act to Implement the Convention on the Rights of the Child (CRC
Implementation Act), the Taiwan Parliament also passed an Act to Implement the Convention on
the Rights of Persons with Disabilities (CRPD Implementation Act).

3

During parliamentary debates for the draft CRC Implementation Act, ministerial representatives
stated to parliament that “according to the experiences of incorporating the two Human Rights
Covenants and the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), the immense administrative resources needed may squeeze the already limited
governmental resources …… and the overlap between CRC provisions and the current Children
and Young People’s Welfare and Rights Act will create interpretation ambiguities.”

86 |

Incorporation of the Convention on the Rights of the
Child into Domestic Law — Taiwan’s Experience

of children’s rights throughout Taiwanese society, particularly among those
working with or for children and young people.
This chapter provides an overview of Taiwan’s implementation of the CRC.
It begins with a brief history of Taiwan’s interaction with the CRC, which may
be traced back to the early 1990s. It also considers the implications for Taiwan
of incorporating the CRC into domestic law, and the themes that have emerged
from the government’s efforts to make the rights in the Convention a reality for
all children in Taiwan.
II. Incorporation of the CRC into the Taiwanese legal system
Although Taiwan is not a member of the UN and, therefore, cannot be a state
party to the CRC, the Taiwan Parliament has not been reticent in engaging with
international human rights standards in relation to children.
It is worth noting at the outset, that the NGOs were very active in
advocating for the incorporation of the CRC into the Taiwanese legal system.4
Since the early 1990s, children’s NGOs in Taiwan had been calling on the
Taiwan Government to demonstrate its commitment to children’s rights
by giving legal effect to the CRC. In 1993, the Minister of Foreign Affairs
announced that Taiwan undertook to “abide by the spirit and principles of the
CRC”. He reasserted this commitment in the ministry’s reply to the inquiry
by ECPAT International (a global organisation dedicated to ending child
prostitution, child pornography and child trafﬁcking for sexual purposes) about
the implementation of the CRC in Taiwan. In 2000, a coalition ( 台 灣 加 入 聯
合國兒童權利公約推動聯盟 ) was formed by more than 20 children’s NGOs
and civil societies, which urged the government to take steps to becoming a state
party to the CRC, albeit without success. It was not until a decade later, after the
incorporation of the two Covenants and the CEDAW into Taiwanese law, that
new light was shed on the matter.
A. Contributing factors to the incorporation of the CRC
Prior to the incorporation of the two Covenants and the CEDAW into domestic
law in 20095 and 2011 6 respectively, no significant progress was made on
incorporating the CRC for more than a decade. This was despite the fact that
successive governments proclaimed their commitment to the CRC.
4

For a more comprehensive overview of the efforts made by children’s rights groups, refer to
Wen-Chen Chang, ‘An Isolated Nation with Global-minded Citizens: Bottom-up Transnational
Constitutionalism in Taiwan’ (2009) 4 NTU Law Review 203, 222-224.

5

The Implementation Act of the ICCPR and the ICESCR came into effect on 10 December 2009.

6

The CEDAW Implementation Act came into effect on 1 January 2012.
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Traction was only gained after the children’s NGOs invited the former
chairman of the UN Committee on the Rights of the Child (the UN CRC
Committee), Professor Yaap E Doek, to Taiwan in 2012, and arranged for him
to meet with the then President, Ma Ying Jeou ( 馬英九 ). During the meeting,
Professor Doek expressed the view that, despite Taiwan’s non-membership of
the UN, the CRC could nonetheless become statutory law in Taiwan through a
legislative act of incorporation.7
At about the same time, ECPAT Taiwan initiated a move to bring together
children’s rights groups in Taiwan, and Taiwan NGOs for the CRC ( 台灣兒童權
利公約聯盟 ) (known as the Taiwan CRC Coalition)8 was formed. The Taiwan
CRC Coalition encompassed more than 10 organisations that collectively
advocated for the full incorporation of the CRC into Taiwanese law. The
coalition actively engaged in dialogue with the legislature and government
agencies to promote the message that incorporation of the CRC would bring
about a much-needed systematic consideration of all children’s rights and
represent a binding commitment on all public agencies.9
In 2013, the Social and Family Affairs Administration within the Ministry
of Health and Welfare ( 衛生福利部社會及家庭署 ) instigated research into
the potential legislative approaches that could be used to incorporate the CRC
into Taiwanese law. The research pointed out that there was no consensus
among academics in Taiwan on the best method of incorporation, and that
some were particularly concerned about the scale of administrative resources
required to achieve the CRC’s incorporation.10 Those academics who argued
against the CRC Implementation Act were of the view that the Children and
Young People’s Act had already been amended to be compatible with the
CRC and that the CRC had already been given effect in the national system.11

7

Ofﬁce of the President, Republic of China (ROC), ‘President Ma meets Prof Jaap E Doek, former
Chairperson of United Nations Committee on the Rights of the Child’ ( 總統接見「聯合國兒童權
利公約」前主席 Jaap E Doek) (5 September 2012) <https://www.president.gov.tw/NEWS/16921>
accessed 15 June 2021.

8

The CRC Coalition’s name in Mandarin was changed from「推動兒童權利公約國內法化民間團
體行動聯盟」to「台灣兒童權利公約聯盟」in 2014.

9

The CRC Coalition was inﬂuential in initiating the drafting of the CRC Implementation Act and
remained actively engaged with the legislature and government agencies during the incorporation
process.

10

Following the implementation of the two Covenants and the CEDAW, it became apparent that the
incorporation of these international conventions had created an additional administrative burden
for government authorities, and that the resources required to review legislation to ensure it
complied with the CRC and to prepare the state party reports would be immense.

11

For example, in 1993, in the ﬁrst amendment to the Children’s Welfare Act since its passage in
1973, the legislature explicitly referred to the CRC and the best interests of the child principle
was introduced into the Act. When, as a result of a law reform program, Taiwan’s child welfare
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Others were concerned that separate legislation to incorporate the CRC would
create ambiguities as to how the relevant laws were to be interpreted and
applied in Taiwan.12
Despite these controversies, the CRC Implementation Act was passed by
parliament on 20 May 2014, with effect from 20 November 2014. Parliament
later approved the accession of the CRC, without any declaration or reservation,
in 2016. It should be noted, however, that the optional protocols to the CRC,
namely the Optional Protocol on the Involvement of Children in Armed Conﬂict
and the Optional Protocol on the Sale of Children, Child Prostitution and Child
Pornography, have yet to be adopted by the Taiwan Parliament.
B. The CRC Implementation Act
Attempts by the Taiwan Government to ratify or accede to international human
rights treaties have failed internationally, 13 and the status of these treaties
in domestic law has been the subject of debate among legal scholars and
commentators in Taiwan. With regard to the CRC, the provisions in the CRC
Implementation Act largely mirror those in the Act that implements the two
Covenants, as well as those in the CEDAW Implementation Act. But in the leadup to the enactment of the CRC Implementation Act, concerns were raised about
the status of the CRC in the Taiwanese legal system if it were incorporated, and
whether it should be permitted to override domestic statutes.14
Both of the previous two Implementation Acts had accorded the two
Covenants and the CEDAW the “status of domestic law.”15 However, legal
academics had subsequently pointed out that such a provision merely serves to
transform a convention into national law, but does not prescribe its hierarchical
legislation was overhauled in 2003, the CRC again played a major role in setting standards for
child protection. The Children’s Welfare Act and the Young People’s Welfare Act ( 兒童及少年
福利法 ) were combined and renamed the Protection of Children and Young People’s Welfare and
Rights Act ( 兒童及少年福利與權益保障法 ) (“Children and Young People’s Act”), reﬂecting
the definition of “children” in the CRC, which affords all children under the age of 18 equal
protection.
12

The report is available at: Ministry of Health and Welfare, ‘Incorporation of the United Nations
Convention on the Rights of the Child into domestic law: Text’ ( 推動聯合國兒童權利公約國內
法化 – 本文 ) <https://crc.sfaa.gov.tw/Education/MaterialDetail?subject=4> accessed 15 June 2021.

13

For example, the United Nations (UN) Secretary-General did not respond to the Taiwan
Government’s request to deposit the instrument of ratiﬁcation for the ICCPR, which was submitted
through the Republic of Palau, a country that has a diplomatic relationship with Taiwan.

14

For an overview of these parliamentary debates, see Peggy Pei-Chun Lin, ‘Domestic Application
of International Human Rights Treaties: Overview of the Status of the CRC in Other Countries
and Possible Lessons’ ( 人權公約匯入國內法律體系所面臨之課題─以實踐兒童權利公約之
國際經驗為借鏡 ) (2016) 52 National Chung Cheng University Law Journal 161, 198–199.

15

For example, Article 2 of the Implementation Act of the ICCPR and the ICESCR states “Human
rights protection provisions in the two Covenants have domestic legal status.”
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rank within the domestic legal order. This leaves room for argument as to
whether or not the convention takes priority over the laws of Taiwan.16
In light of these controversies, the Taiwan Parliament considered the
CRC Coalition’s proposal that the CRC Implementation Act should explicitly
state that the CRC would prevail over domestic law in cases of inconsistency.
This proposal did not gain consensus in parliament, as it was strongly felt
that the CRC Implementation Act should adopt the wording of the previous
implementation statutes, so as to avoid ambiguities of legal interpretation.17 It
was also stated during parliamentary debates that the CRC’s primacy over other
legislation could be inferred from Article 9 of the draft CRC Implementation
Bill. This Article required all government agencies to review the legislation they
were responsible for, in order to identify any divergences between the CRC’s
provisions and those in domestic legislation.
The justification advanced by parliament for not deciding ab initio,
and stating outright in the CRC Implementation Act that the CRC overrides
inconsistent domestic statutes, was that since any inconsistent laws or
regulations would be amended or abolished,18 this would make it redundant to
provide for the CRC’s precedence in the Act.19

16

Another area of debate surrounding the issue of the status of incorporated human rights treaties
concerns whether such treaty provisions have “direct effect” in domestic cases or are “selfexecuting”. The issue relates to whether Taiwan takes a monist or dualist approach with regard to
the application of international treaties. Legal scholars are also divided on this issue. For a further
account of the situation in Taiwan, see Fort Fu-Te Liao, ‘Should and How Courts Apply the
ICCPR’ ( 法院應否及如何適用公民與政治權利國際公約 ) (2010) 163 Taiwan Law Journal 45;
Fort Fu-Te Liao, ‘Should and How Courts Apply the ICESCR’ ( 法院應否及如何適用《經濟社
會文化權利國際公約》) (2011) 1 Taiwan Human Rights Journal 3.

17

The concern was not elucidated during parliamentary debates. It is also not clear from the
parliamentary records whether the concern related to the inconsistencies of hierarchical rank of
the CRC and the other treaties that had already been incorporated (i.e., the two Covenants and the
CEDAW), or an inconsistency of interpretation among the treaties concerned.

18

Article 9 of the CRC Implementation Act states: “Each level of government authority shall
provide a priority review list regarding the legislation and administrative measures under its
jurisdiction based on the provisions of the Convention within one year from the implementation
of this Act. Any laws and regulations inconsistent with the provisions of the Convention shall be
corrected by addition, amendment or abolition, and administrative measures shall be improved
within three years from the implementation of this Act. The legislation (amendment), revision or
cancellation of the remaining laws and regulations, and improvement of administrative measures
shall be completed within ﬁve years from the implementation of this Act.” Sentences in bold are
highlighted by the author of this chapter.

19

Not all legal commentators agree with the view that the CRC’s higher hierarchy in the Taiwanese
legal system can be inferred from Article 9, and suggest that the explicit intent of parliament
is required in order to accord such superiority to the CRC. See Lin, ‘Domestic Application of
International Human Rights Treaties’ (n 14) 199.
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C. Compatibility review
Before the CRC’s incorporation, Taiwanese legislation incorporating CRC
principles and standards had been piecemeal and ad hoc. As a result, Article 9
of the CRC Implementation Act required a comprehensive review and reform
of children’s legislation to be carried out. This Article largely reflects similar
provisions in both the Implementation Act of the ICCPR and the ICESCR
and the CEDAW Implementation Act.20 However, conscious of the practical
difficulties experienced during the implementation of these conventions,
parliament adopted a priority-setting approach, whereby government agencies
were required to produce, within one year of the effective date of the CRC
Implementation Act, a list of priority legislation that would be reviewed.21
The legislation reviewed during this process comprised legislation at both
the national and local levels of government that had an impact on children’s
rights, and covered almost 3,000 laws and regulations. In the end, 18 provisions
in 13 different laws or regulations were assessed as falling within the firstpriority category of legislation, which needed to be further assessed and made
compatible with the CRC, if necessary. 22 These provisions included those
relating to the differing minimum ages for males and females, where agreement
is being sought to marry for young people who have not yet reached the age
of majority;23 and the provisions relating to status offences in the Juvenile
Delinquency Act (further discussed below).24 Both of these provisions were
subsequently amended by parliament to ensure their compliance with the CRC.

20

See the Implementation Act of the ICCPR and the ICESCR, art 8; the CEDAW Implementation
Act, art 8.

21

By contrast, in the Implementation Act of the ICCPR and the ICESCR, government agencies
were required to take measures to amend all laws and regulations that were incompatible with
the covenants within two years of the Act coming into force; see the Implementation Act of the
ICCPR and the ICESCR, art 8.

22

The full list is available at: Ministry of Health and Welfare, ‘List of ﬁrst-priority legislations’ ( 優先
檢視法規清單 ) <https://crc.sfaa.gov.tw/crc_front/index.php?action=content&uuid=42bf058e-aab147ca-a148-ff8bf39464bb> accessed 15 June 2021.

23

Article 973 of the Civil Code states: “A male who has not reached his seventeenth year of age and a
female her ﬁfteenth may not make an agreement to marry.” This article was revised by parliament in
2020, designating the age of 17, for both males and females, as the age when young people can make
an agreement to marry. The amendment will come into force on 1 January 2023.

24

Status offences deal with juveniles who are “frequently associated to those with criminal habits”,
“frequent unsuitable places for juveniles”, “skip school or run away from home regularly”, “participate
in gangs”, “carry knives or weapons without a valid reason on a regular basis”, “take or inject
narcotics other than anaesthetic”, “intend to or attempt to commit an offence but are not punishable
by criminal law”, as set out in Paragraph 2, Article 3 of the unamended Juvenile Delinquency Act.
Of these categories, the most contentious is juveniles who “skip school or run away from home
regularly” and was determined by the Constitutional Court to be “not in conformity with the principle
of proportionality under Article 23 of the Constitution, or consistent with the protection of juvenile
personality rights under Article 22 of the Constitution”.
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One reason for the limited list of legislation that required first-priority
assessment can perhaps be found in the international observation that “most
countries have wonderful laws on their books that perfectly reflect the
commitment to children’s rights expressed in the CRC, but in actual practice the
result is less than ideal.”25 However, it could equally be questioned whether this
initial legislative review process was conducted with adequate comprehension of
the spirit and meaning of the CRC, and the indivisibility and interrelatedness of
its provisions; or whether it was approached as a mere technical exercise, limited
to looking for non-compliance with the text of the CRC.
D. Application of the CRC following incorporation
Article 3 of the CRC Implementation Act requires a “reference” to both the
purpose of the CRC, and its interpretation by the UN CRC Committee, when
applying the CRC.26 It is clear that the purpose of this Article was to augment the
domestic legal system with the relevant interpretative documents and advisory
opinion of the UN CRC Committee.27
However, since the incorporation of the two Covenants and the CEDAW,
one issue that remains unresolved is which documents should be referred to and
the respective weight that should be accorded to the opinions emanating from
various UN bodies. Cases involving the application and interpretation of the two
Covenants since their incorporation have already shown a divergence of views
among the courts.28
On the other hand, Article 4 of the CRC Implementation Act imposes an
obligation on all public authorities to act in a way that is compatible with the
CRC and avoids infringement of children’s rights. Broadly speaking, under
Taiwanese laws, violation of children’s rights by government authorities can
be challenged under administrative procedure and through litigation, and state
compensation may be sought by filing a civil lawsuit. Following the CRC
Implementation Act, it remains to be seen whether or not it is possible to
challenge such acts or omissions on the basis that they violate a child’s or group
of children’s rights under the CRC.

25

Gender, Rights and Civic Engagement, Division of Policy and Practice, United Nations Children’s
Fund (UNICEF), Handbook on Legislative Reform: Realising Children’s Rights (2012) vol 1, 68
<https://sites.unicef.org/policyanalysis/rights/ﬁles/LRIHandbook-Final.pdf> accessed 15 June 2021.

26

Article 3 of the CRC Implementation Act states: “The laws and administrative measures to which
the provisions of the Convention apply shall be in reference to the purpose of the Convention and
the interpretation of the Convention by the United Nations Committee on the Rights of the Child.”

27

The legislative purpose to the Act states that such instruments include the general comments,
concluding observations and resolutions of the UN CRC Committee.

28

Cases relating to the application of the CRC will be discussed later in the chapter.
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III. Taiwan’s initial report and the following review process
Article 7 of the CRC Implementation Act requires the government to establish
a reporting system regarding the rights of children and youth, and submit its
first national report within two years from the implementation of this Act.29
The Taiwan government facilitated, within the aforementioned timeframe, the
first review of Taiwan’s initial report on the implementation of the CRC in
November 2017. It should be emphasised that inter-governmental meetings were
held subsequently to enable follow-up discussions on implementing the Review
Committee’s recommendations, with these meetings including participation by
children’s representatives and children’s groups.
A. The ﬁrst review of Taiwan’s initial report
Five international children’s rights experts, including the former chairperson
of the UN CRC Committee, Professor Yaap E Doek, and the well-known
international expert on children’s participation, Professor Laura Lundy,30 were
invited by the Vice President to conduct an onsite review of the government’s
initial report and an International Review Committee (the Review Committee)
was formed.
The Review Committee examined the initial report submitted by the Taiwan
Government in early 2017.31 In addition, the Review Committee received eight
reports from civil society organisations (several of which were submitted under
the umbrella of a coalition), as well as seven reports from children themselves.32
A wide range of issues, from the lack of a children’s ombudsman or human
rights commission in Taiwan, to the inadequacy of medical services in rural
areas, were mentioned in the submitting organisations’ reports;33 while views
shared by children showed that they struggled to exercise their rights in many
29

The full Article 7 of the CRC Implementation Act states: “The government shall establish a
reporting system regarding the rights of the child and youth and shall submit its first national
report within two years from the implementation of this Act. Thereafter, national reports shall be
ﬁled every ﬁve years. Relevant academic experts and representatives from private organisations
shall be invited to review the reports. The government shall review and study subsequent policies
based on their opinions.”

30

The other three international experts were: Judith Karp (Israel), Nigel Cantwell (United Kingdom/
Switzerland) and John Tobin (Australia).

31

Prior to its onsite review, following the same procedure as that adopted by the UN CRC
Committee, the International Review Committee submitted a “list of issues” to Taiwan in June
2017 and received written replies in September 2017.

32

These reports were prepared with the assistance of children’s NGOs.

33

The organisations’ reports are available at: Ministry of Health and Welfare, ‘UN Convention on the
Rights of the Child’ <https://crc.sfaa.gov.tw/crc_front/index.php?action=classiﬁcation&uuid=8ba01
67c-9aeb-4aad-8f0c-23337e3f5f0c> accessed 15 June 2021.
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aspects of their daily lives. For instance, in a report submitted by a ninth grader,
the child stated that: “I wish I had the right to decide the length of my own
hair.”34 In another report, children urged their parents and schools to respect their
right to be heard, and questioned the Eastern culture where “adults always teach
their children about obedience” and children are often told “to have ears only
and not mouth.”35
One distinguishing feature of this review, when compared to similar reviews
conducted for the two Covenants and the CEDAW, was that “private” meetings
were held by the Review Committee with the children and civil societies. These
private meetings were lengthy,36 to allow constructive dialogue between the
participants, without the presence of government ofﬁcials and press media, and
did not have meeting minutes taken for them. It is noteworthy that 68 children
met face-to-face with the Review Committee in private, and as a result of great
efforts on the behalf of some children’s NGOs, children of certain marginalised
groups were able to submit their own reports and join the discussion about their
rights in this meeting.37
Indeed, the active participation of the civil societies and, in particular, the
children was expressly commended in the Review Committee’s Concluding
Observations;38 and the scale of the children’s direct involvement distinguishes
Taiwan’s initial CRC reporting process from similar processes conducted at
the UN level. The main significance of this reporting lies, not in the reports
produced by the various actors, but rather in the fact that it encouraged public
scrutiny of government policies and provided a means by which civil societies
could inﬂuence the national agenda. More importantly, the status of children in
Taiwan’s laws and policies was closely scrutinised and debated under a rightsbased framework.
It was perhaps difficult to foresee how changes in attitudes, behaviour
and legislation in favour of children’s rights could be generated from the
CRC review, when the Taiwan Parliament had required the government to
undertake the review through the CRC Implementation Act. However, the
CRC review brought to the surface some highly contentious children’s rights
34

ibid.

35

ibid.

36

Each meeting lasted over 1.5 hours, which was signiﬁcantly longer than the meetings held with the
CRC Committee at the UN level.

37

Some of these reports were designated as confidential by the children and organisations who
submitted them, and are therefore not published at: Ministry of Health and Welfare (n 33).

38

See International Review Committee, Concluding Observations on the Initial Report
of the Republic of China/Taiwan on the Implementation of the UN Convention on
the Rights of the Child (Taipei, 2017) para 5 <https://crc.sfaa.gov.tw/crc_front/index.
php?action=content&uuid=9711f049-5dee-43bc-80fe-4f1ed2b30d6e> accessed 15 June 2021.
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issues in Taiwan,39 and a multitude of actions on the part of both NGOs and
the government followed in order to implement the Review Committee’s
Concluding Observations.40
While commentators subsequently pointed out some areas for improvement,
by and large the government had shown its willingness to ensure that the
incorporation of the CRC into domestic law was not the end of the story, and
recognised that more needs to be done in order to fully implement children’s
rights in the manner that international law demands.
B. Follow-up on the Review Committee’s Concluding Observations
The CRC sets out a holistic framework for the rights of all children and,
reﬂecting this, the Review Committee made 98 recommendations, covering all
of the major themes of the CRC, in its Concluding Observations.41 Issues such
as the hierarchy of the CRC in the domestic legal system, the lack of a children’s
ombudsmen or national human rights institution, bullying and corporal
punishment, and alternative care were among those that the Review Committee
focused on.42
At the UN level, the Office of the UN High Commissioner for Human
Rights and UN human rights treaty bodies have central roles in ensuring the
CRC is implemented. In the case of Taiwan, however, such international
monitoring mechanisms are absent; and whether the Review Committee’s
Concluding Observations are followed up on depends entirely on the political
will of the domestic government.
Nonetheless, drawing on the experience of the UN treaty bodies’
monitoring mechanisms, human rights mechanisms yield more results when
civil societies are engaged with all phases of the mechanisms’ work cycles.43
In other words, active participation by civil societies in the follow-up to the

39

For example, juvenile justice and status offences, discussed later in this chapter.

40

For example, soon after the initial review, the Ministry of Health and Welfare formulated an
“Implementation and Evaluation Process on Follow-up Actions to Implement the CRC Initial
Report on the Implementation of the CRC” ( 兒童權利公約首次國家報告國際審查結論性
意 見 落 實 及 管 考 規 劃 流 程 ) and inter-departmental meetings were held to discuss the actions
to be taken between 2018 and 2020 to implement the International Review Committee’s
recommendations. The resulting proposal and plan on the division of responsibilities among
governmental departments are available at: Ministry of Health and Welfare (n 33).

41

International Review Committee (n 38).

42

See ibid paras 9, 14, 15, 52–57, 42–49.

43

Ofﬁce of the United Nations High Commissioner for Human Rights, A Practical Guide for Civil
Society: How to follow up on United Nations Human Rights Recommendations (2013) 7
<https://www.upr-info.org/sites/default/files/general-document/pdf/ohchr_guide_follow-up_un_
recommendations_e.pdf> accessed 15 June 2021.
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Review Committee’s Concluding Observations is crucial and will contribute to
the effectiveness of the process. The Ofﬁce of the UN High Commissioner for
Human Rights recommends that civil societies compile recommendations and
ﬁndings relating to human rights mechanisms into thematic clusters, in order to
prepare for a holistic approach to the follow-up.44
In Taiwan, following the CRC’s initial review in 2017, the ministry
responsible for coordinating the follow-up actions to implement the Review
Committee’s recommendations (the Social and Family Affairs Administration)
held inter-governmental meetings to discuss the allocation of responsibilities
for implementation and to draw up workplans. At least for the four years
between the review and now, children’s rights seem to have become an integral
part of the government’s agenda. Equally encouraging is the fact that young
people from local government youth forums also took part in these intergovernmental meetings, and were given opportunities to participate in, and
gain an understanding of, the work that the government had planned in order to
implement the CRC.
Overall, the entire reporting and review process proved to be an important
tool by which the Taiwan Government could evaluate the present situation and
assess what actions it needs to take to safeguard children’s rights in Taiwan.
While it is evident, not least from the Concluding Observations and criticisms
from the participating societies and children themselves, that Taiwan still has
a long way to go before the CRC is fully implemented for all its children,
the process offered children and NGOs a forum to voice their concerns, and
to engage in dialogue that was firmly focused on the aim of advancing the
enjoyment by all of the rights protected by the CRC; an opportunity that may not
have otherwise occurred.
IV. Major themes in implementing children’s rights: present and future
challenges
The incorporation of the CRC into Taiwanese law is not the end of the story, and
sectoral law reform has started and will continue after the incorporation.
Taking this need for reform as the base, there is consensus that the
formulation of policies affecting children and the reform of legislation that deals
directly with matters affecting children should be rights-focused, and that the
CRC should be seen as the minimum standard to be achieved.
The following scenarios provide positive examples of how the CRC has
been used so far to advance policymaking and legislative reforms within Taiwan,
44

ibid 9.
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in contexts that had previously been considered controversial and problematic:
namely, the rise of a culture supporting the participation of young people in
public affairs; and the recent amendment to the Juvenile Delinquency Act.
These scenarios are followed by observations in areas where there continue
to be challenges – that is, the lack of a child-friendly complaints mechanism,
and the use of the CRC in criminal courts and a discussion on the future outlook
for the implementation of the CRC in Taiwan.
A. Children’s participation in public affairs
After the incorporation of the CRC, one of the catchphrases for children’s
rights in Taiwan was “youth participation”. Indeed, instances of young people
being involved and consulted in decision-making forums have increased
around Taiwan, and the value of such participation is being recognised more
than ever.
The amendment to the Protection of Children and Young People’s Act in
201245 provided a legal basis for requiring local government ministers to engage
with children as participants in decision-making. Since then, youth forums have
sprouted throughout Taiwan, and every local government in Taiwan now has a
youth advisory group.
These groups consist of children under the age of 18, who are either elected
or selected for ﬁxed terms of one to two years, to consult on public issues that
are relevant to them. The number of youth representatives in these advisory
groups varies widely, from four through to 36, among local governments,
reﬂecting to some extent the size of the areas they represent.45 While there is a
lack of research on the effectiveness of these groups, it is not contested that they
provide a channel for local governments to formally hear about young people
and their experiences.
At the central government level, there has been no such youth forum until
recently. When the CRC Implementation Act was passed in 2014, it required
the central government to establish a Children’s Rights Working Committee,
under the auspices of the Executive Yuan’s Working Committee. Furthermore,
Article 6 of the CRC Implementation Act sought to guarantee non-governmental
personnel’s participation) on that committee, by requiring the number of their
seats to be no less than one-half of the total number of committee members. The
45

Article 10 of the Children and Young People’s Act was revised to provide that “children, where
necessary, may be invited to participate in relevant governmental meetings concerning children’s
affairs and policies”.

46

Taiwan Alliance for Advancement of Youth Rights and Welfare, Handbook on Youth Participation
( 第一次培力青少年參與政策機制就上手工具書 ) (Taiwan Alliance for Advancement of Youth
Rights and Welfare, 2019) 4–5.
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provision also stipulates “if required, youth representatives may be invited,”47
but such an invitation was seldom extended. Based on the meeting minutes
published on the governmental website, of the 13 committee meetings held
between August 2016 and March 2019, only one meeting had a children’s
representative participating.48
In 2019, recognising that children’s participation can improve the quality
of public services, and also in response to the Review Committee’s Concluding
Observations, which urged the government to “strengthen the participation of
children at the national level by establishing a mechanism that will allow for the
views of children to be heard in the legislative and policy making process,”49
the Taiwan Parliament amended the CRC Implementation Act for the ﬁrst time
since its promulgation. Under the amendment, Article 6 was revised to make
it mandatory for the Executive Yuan’s Working Committee to include youth
committee members,50 thereby guaranteeing child participation.
It is difﬁcult, as yet, to assess the impact that young people’s engagement
in public decision-making by way of the above mechanisms has had. However,
a few shortcomings can already be observed. Firstly, as has been noted by the
children themselves, in meetings with the government, it is highly questionable
whether young people who have been selected as “children’s representatives”
are truly representative of the broader groups of children in society; or rather,
whether they just replicate the elite groups of students at schools.
Secondly, similar to the ﬁndings of some international research, the “topdown” and “adult-initiated” approach adopted by the government leaves
participation at the behest or “goodwill of adults”, rather than “through direct
empowerment and agency of young people.”51
47

See the CRC Implementation Act, art 6.

48

Data collected from the working group’s meeting minutes, at: Social and Family Affairs
Administration — Ministry of Health and Welfare, ‘Committee Members of the First Session’
( 第一屆委員 ) <https://www.sfaa.gov.tw/SFAA/Pages/List.aspx?nodeid=830> accessed 15 June
2021. Note that the list of attendees is omitted from the meeting minutes of the ﬁrst meeting of
the committee on 22 August 2016, and therefore no public record is available as to whether or
not children’s representatives participated in that meeting. However, as it was not until 2017 that
the ﬁrst child representative was recorded as an attendee, it can reasonably be assumed that no
children’s representatives were present at that ﬁrst meeting.

49

See International Review Committee (n 38) para 32(c).

50

The relevant section of Article 6 of the CRC Implementation Act states: “In order to promote tasks
related to the Convention, the Executive Yuan shall invite children’s representatives, academic
experts and representatives from private organizations and relevant authorities to establish a
committee for the promotion of the beneﬁts and interests of the child and youth … .. The number
of academic experts and representatives from private organizations and relevant authorities shall
represent no less than 1/2 of the total number of committee members.”

51

For example, Gerison Lansdown, ‘The realization of children’s participation rights: critical
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Thirdly, although the responsible ministerial or governmental departments
reacted promptly to the change in law, and more children’s representatives are
being selected to consult on public policies and on the follow-up actions for
implementing the Review Committee’s Concluding Recommendations, there
seems to be a lack of a strategic approach on the part of the government in
mapping out a plan to support children’s agency and participation. For example,
a question arises over the consultation mechanisms by which young people are
supposed to voice and present their concerns — do they create “child-friendly”
spaces, which enable meaningful participation by young people, so that their
own ideas are offered, as opposed to outcomes shaped by the government or the
institutions they represent?
Looking forward, it can be culturally challenging to consult young people
on public affairs. Local researchers need to start exploring this ﬁeld, if we are
to establish the building blocks for the transformational change that will lead to
positive outcomes for children and young people in the longer term.
B. Amendment to the Juvenile Delinquency Act
In its 2017 Concluding Observations, the Review Committee recommended
the government should “abolish status offences and provide children with
problematic behaviour with the necessary support and protection in the context of
the Protection of Children and Youth Welfare and Rights Act;”52 and “deal with
children below the age of 14 who have been alleged as, accused of or recognized
as having infringed the criminal law, under the Protection of Children and Youth
Welfare and Rights Act and not under the Juvenile Delinquency Act.”53
These views were welcomed by children’s NGOs in Taiwan, as they have
long been advocating, without success, for the abolishment of status offences
and a thorough revision of the Juvenile Delinquency Act.54
In fact, the Constitutional Court of Taiwan issued, back in 2009,
Interpretation No 664, which decided that the Juvenile Delinquency Act, in
authorising the detention and rehabilitation of juveniles who frequently skive
or run away from home, violated these children’s constitutional rights.55 Since
reﬂections’ in Barry Percy-Smith and Nigel Thomas (eds), A Handbook of Children and Young
People’s Participation: Perspectives from Theory and Practice (Routledge 2010).
52

See International Review Committee (n 38) para 96(b).

53

ibid para 96(a).

54

See Taiwan NGOs for the CRC, Alternative Report on the Implementation of the Convention
on the Rights of the Child (March 2017) 34–39 <https://crc.sfaa.gov.tw/Document/
Detail?documentId=BC8F387F-B674-45E6-90E5-9C603482E058> accessed 15 June 2021.

55

With regard to the provisions that restrict the personal freedom of a juvenile who frequently runs
away from home, it was held that such provisions are not in conformity with the principle of
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that ruling, there has been repeated media attention on cases involving physical
abuse, sexual abuse or bullying in juvenile detention and rehabilitation centres,
some involving the unfortunate death of the child involved. Yet it was not until
a decade later, in 2019, that the legislature ﬁnally passed an amendment to the
Juvenile Delinquency Act, resolving what measures should be taken with regard
to those juveniles who frequently skive or run away.
During the parliamentary readings of the bill to amend the Juvenile
Delinquency Act, the Judicial Yuan56 and some members of parliament debated,
at length, as to whether juvenile status offenders should be dealt with under the
Act.57 The parliamentary records show that the Review Committee’s Concluding
Observations played a role in swaying the ﬁnal outcome. This outcome was that
a welfare approach was adopted in the revised Juvenile Delinquency Act and
certain actions, which had previously amounted to status offences for juveniles
(for example, running away from home regularly), were abolished.58
Finally, also in response to the Review Committee’s Concluding
Observations, the Juvenile Delinquency Act no longer applies to children
between 7 to 12 years of age who commit crimes. Instead, education and child
welfare bodies step in, ensuring that children are not dealt with under the penal
system at a young age.
C. Lack of a child-friendly complaints mechanism
The importance of having effective remedies to address rights violations is
especially pertinent to children, as they often lack the ability to assert their rights
and individual entitlements, if the remedies available to them are not childfriendly and easily accessed. It is, therefore, not surprising that the issue of the
lack of a child-friendly complaints mechanism in Taiwan was also addressed, in
strong terms, by the Review Committee in its recommendations.59 The Review
Committee explicitly mentioned that either a national human rights institution,
with a dedicated division for monitoring children’s rights, or a children’s
ombudsman’s ofﬁce or children’s rights commissioner, should be established,

proportionality under Article 23 of the Constitution. The state also failed to take the necessary
positive measures in the juvenile’s best interests for the sound physical and mental development
of the juvenile.
56

The Judicial Yuan is the highest judicial branch of the Taiwan Government.

57

See statements delivered by the parliamentarian Lee Li-Feng during parliamentary debates.
See Legislative Yuan, ‘The Meeting Record of the Judiciary and Organic Laws and Statutes
Committee’ ( 司法及法制委員會會議紀錄 ) (2019) 108(20) Legislative Yuan Bulletin ( 立法院
公報 ) 124.

58

In fact, the CRC and the general comments issued by the UN CRC Committee (General Comment
No 10) were cited numerous times and relied upon during parliamentary debates.

59

See International Review Committee (n 38) paras 14–15.
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and that this mechanism should “be able to receive, investigate and address
complaints.”60
In fact, when parliament passed the CRC Implementation Act, it expressly
inserted a provision enabling the committee established under Article 6 of the
Act, which had the responsibility of promoting children’s rights, to accept
“complaints involving violations of the CRC.”61 This provision is significant,
when compared with the two previous Acts to implement the two Covenants and
the CEDAW, as neither of the committees established under those acts received
such a mandate.62
Parliament’s intention was that, until a more formal mechanism such as a
national human rights institution was established, this committee would provide
children with an interim route for seeking help when their rights are violated,
without the need to go to court and in a child-friendly setting. Unfortunately, no
complaint has been handled by the committee since its formation in 2014.
Those involved in advocating for the incorporation of the CRC into
domestic law would most likely have hoped that, in addition to transforming
the legal landscape, the incorporation would foster a “human rights culture”.
What the government needs to comprehend is that any mechanism it creates
for monitoring and receiving complaints about violations of children’s human
rights must be child-friendly, with specially designed processes so that children
have easy access to it; and, most importantly, it must have expert knowledge
and experience about children’s rights. It remains to be seen whether or not the
newly established National Human Rights Commission ( 國家人權委員會 ),63
set up under the Control Yuan and operating from 1 August 2020, will satisfy
those prerequisites.

60

ibid.

61

The CRC Implementation Act, art 6(1)(v). This provision was unique at the time that it was
implemented, as the committees established under the Implementation Act of the ICCPR and
the ICESCR and the CEDAW Implementation Act did not have the mandate of accepting human
rights’ violations.

62

Note that the CRPD Implementation Act was passed after the CRC Implementation Act, and
followed its provision in that the committee established under the former Act is responsible for
accepting complaints relating to violations of the convention.

63

Prior to the establishment of the National Human Rights Commission under the Control Yuan,
there was a sharp debate as to whether there should be an independent National Human Rights
Institution driving forward the rights agenda in Taiwan. This was despite the fact that scholars
and NGOs have promoted the idea of such a body for over a decade. Some commentators and
NGOs in Taiwan still take the view that a brand-new national human rights institution should be
established, and that the Control Yuan is not the appropriate institution to hold such powers and
responsibilities. See for example, Máté Szabó, ‘Taiwan’ s Constitutional Dilemma: Transforming
the Control Yuan into a 21st Century Ombuds Institution’ ( 台灣的憲政困境：監察院轉型為 21
世紀的監察使制度 ) (2017) 4 Taiwan Human Rights Journal 1, 3.
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D. Application by courts
The role of the judiciary is crucial in promoting compliance with international
human rights treaties. Since the incorporation of the two Covenants, scholars
writing on the use of the covenants by domestic courts have urged the courts
to apply the two Covenants more actively,64 and concluded that not only have
the courts been slow to respond to the incorporation of the covenants, but there
is also a risk of inconsistent interpretation of the two Covenants among the
courts.65
Article 3 of the CRC Implementation Act requires any laws to which the
CRC applies to give “reference” to the CRC’s purpose and its interpretation
by the UN CRC Committee. However, as already mentioned, the concept of
the CRC is not novel for the Taiwanese courts. Before its incorporation, the
courts had already relied on CRC provisions to strengthen their reasoning. For
example, Article 12 of the CRC guaranteeing children’s right to be heard had
been cited by courts, as early as 2005, to emphasise the need to seek children’s
views and wishes in child custody cases.66
Now that the CRC is part of our domestic law, there must be closer
scrutiny of the application of the Convention by courts. In examining the courts’
application of Article 12 of the CRC after incorporation, one researcher found
that the vast majority of cases relying on Article 12 “merely cite[s] the wording
of the provision” or “briefly mention[s] the content of the article”;67 and that
even in these cases, the courts seldom go beyond mere textual or descriptive
reference to the General Comments or other interpretative statements of the UN
CRC Committee.

64

See for example, Liao, ‘Should and How Courts Apply the ICCPR’ (n 16).

65

The research focused on cases delivered by the Supreme Court and the Supreme Administrative
Court. Hui-Yen Hsu, ‘The Study on the Application to the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural Rights of the
Supreme Court and the Supreme Administrative Court’ (2014) 43 (Special Issue) NTU Law
Review 839, 895. Similar observations were made during the ﬁrst review of the implementation
of the two Covenants in 2013. The Concluding Observations from that review stated that the
two Covenants continue to be invoked only rarely in judicial decision-making. See International
Group of Independent Experts, Review of the Initial Reports of the Government of Taiwan on the
Implementation of the International Human Rights Covenants: Concluding Observations and
Recommendations Adopted by the International Group of Independent Experts (Taipei, 1 March
2013) para 14 <https://www.moj.gov.tw/dl-16948-b02cdbe343ef4f6daef3edf54f1b0f8f.html>
accessed 15 June 2021.

66

See, for example, Taichung District Court Ruling (94) Jia-Kang-Zi No 10 (2006) ( 臺中地方法院
94 年度家抗字第 10 號裁定 ).

67

Peggy Pei-Chun Lin, ‘Incorporation of the Convention on the Rights of the Child in Taiwan: With
a special focus on the child’s right to be heard in child custody and care proceedings’ (PhD Thesis,
National Cheng Chi University College of Law 2017) 190.
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A recent case68 in the criminal courts is worth noting. In considering
whether to impose the death penalty on the defendant (who had taken the lives
of two people, one of whom was his wife), the High Court judge called on a
team of expert witnesses to assess what the implications of imposing such a
penalty would be on the defendant’s two young children and whether this would
be in their best interests. The court also provided opportunities for the children
to express their feelings about the potential death penalty being faced by their
father.
This case is significant in relation to the Taiwanese courts’ application
of the CRC, as it is the ﬁrst criminal case where the feelings and voices of the
defendant’s children were heard by the court in relation to the potential penalty.
In applying Article 3 (best interests of the child) and Article 12 (the right to be
heard) of the CRC, and recognising that the defendant’s children will be affected
by the penalty imposed, the judges not only relied heavily on the relevant
general comments issued by the UN CRC Committee, but also expressly stated
that the court is bound by those general comments under Article 3 of the CRC
Implementation Act. Another point worth noting is that the High Court judge
in this case took a different view from a recent Supreme Court opinion,69 which
explicitly denied the application of Article 12 of the CRC in criminal cases, by
stating that the right of children to be heard only applies in situations where “the
child is a subject of the case” (for example, in a child custody order, care order
or where the child is the victim of a crime), and does not extend to cases where
the parent or parents have committed an offence.70
In conclusion, while a more proactive application of the CRC can be
recently observed, the application of the CRC in Taiwanese courts remains
divergent and variable, depending on judicial attitude. This issue of judicial
attitude reﬂects a larger concern with our legal education. As one legal scholar
observes, international law courses in Taiwan tend to be basic, without an indepth exploration of treaty contents and individual rights.71 Apart from this,
problems with the language and poor translation of treaty documents can
impede the willingness of judges, as well as lawyers, to rely on or assert treaty
68

See Taiwan High Court Tainan Branch Court Judgment (108) Zhu-Shang-Zhong-Geng-Yi-Zi No
18 (2020) ( 臺灣高等法院臺南分院 108 年度矚上重更一字第 18 號判決 ).

69

Taiwan Supreme Court (108) Tai-Shang No. 411( 最高法院 108 年度台上字第 411 號判決 ).

70

Note that the High Court judge referred to paragraph 69 of General Comment 14 of the UN CRC
Committee, in which it is stated that “in cases where the parents or other primary caregivers
commit an offence, alternatives to detention should be made available and applied on a case-bycase basis, with full consideration of the likely impacts of different sentences on the best interests
of the affected child or children.” See UN CRC Committee, ‘General comment No 14 (2013) on
the right of the child to have his or her best interests taken as a primary consideration (art. 3, para.
1)’ (29 May 2013) CRC/C/GC/14.

71

See Hsu (n 65) 894.
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provisions. This is undoubtedly an area for the government to follow up on, if it
were to formulate a national action plan for human rights.72
V. The way forward
Incorporation of the CRC in Taiwan represents a shared vision for children
in Taiwan. However, enshrining the CRC into Taiwan’s domestic law alone
will have no real meaning for children, if there is no increased knowledge and
understanding of the CRC, and the recognition of children as rights holders,
among our government, teachers, social workers, medical professionals, judges
and prosecutors, and others working with, or for, children. It is important to
invest time and resources in public education in these areas, in order to achieve
the greatest possible impact from the incorporation of the CRC.
Child participation must continue to be a focus for Taiwan’s CRC
implementation. But participation entails more than taking part in the decisionmaking process. The Taiwan Government must ensure that children and young
people are supported through child-friendly information and spaces, in order to
enable meaningful participation by young people.
In addition, more resources and research must be made available in order
to better understand the situation of children from marginalised groups, and
whether or not their rights to participate and be heard are being realised on an
equal footing with other children. This should include children with disabilities
living in residential facilities and institutions, juveniles in conﬂict with the law,
children who drop out of school and LGBTQ children. The government is also
urged to take more proactive action to uphold the concept that children are rights
holders, whatever their ethnicity, gender, religion, language, abilities or other
status.
Finally, a multiagency and multidisciplinary approach to children’s
rights needs to be adopted by government departments and NGOs working on
children’s issues. After all, ensuring a holistic approach to children’s rights was
an important aspect of the incorporation of the CRC.

72

A draft National Human Rights Action Plan has been published by the government. One of
the seven major themes proposed in the draft is to strengthen human rights training for public
ofﬁcials, with law enforcement ofﬁcers including judges speciﬁcally stipulated. It is acknowledged
that obstacles exist for judges proactively participating in such training (for example, lack of
motivation). The draft National Human Rights Action Plan is available at: Ministry of Justice,
<https://www.humanrights.moj.gov.tw/17998/> accessed 15 June 2021.
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Abstract
Taiwan has adopted its ﬁrst legal framework concerning status of persons with
disabilities along with its democratisation. However, the disabled remained
socially disabled, with only restricted access to human rights protection under
a regime based on social assistance. As a consolidated democracy, Taiwan still
shows its nanny state character regarding the “vulnerables” that are often kept
outside the decision-making process. The 2014 domestication of the CRPD
Convention in Taiwan marked a milestone of civil society’s long fight for a
strong scheme that could ﬁnally empowers the disabled. I argue that the CRPD
implementation process reﬂects a quest for a real partnership between disabled
persons, public authorities and different social actors. Following a series of legal
amendments, serious debates go on with the procedural design for reasonable
accommodation, forced institutionalization and claim right on the ground of
CRPD protected rights. Important tasks remain to be completed, including an
integral action plan regarding the right to live independently within community
and in particular for mentally disabled persons.

* Vivianne Yen-Ching Weng Associate Professor of the Political Science Department and
International College of Innovation, National Chengchi (Sciences-po) University; vycweng@nccu.
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This chapter could not have been written without the precious advice from Professor Nai-Yi Sun,
Professor Yi-Chun Chou and Professor Heng-Hao Chang, as well as many lawyers and disability
rights partners that I met on different occasions.
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I. Flashback on Norms on Disabilities: Towards Empowerment
The initial domestic norms to protect persons with disabilities in Taiwan were
adopted along with the economic development and democratisation process
in the 1980s, when the nationalist government started to seek domestic
popular support following its exclusion from the international community.1
Akin to other Asian authoritarian regimes that strived to enhance ruling
legitimacy2 facing democratic emancipation, the then ruling class preferred
to grant speciﬁc protection to the child, the aged and the disabled, rather than
admitting civil and political rights.3 Accordingly, the 1980 Act on the Welfare
of the Handicapped4 was adopted on the basis of a paternalistic mindset and
a timid governmental engagement.5 The policy somehow inaugurated a new
era for disability rights development, with important progress achieved in the
1990s regarding accessibility, from education to employment, from facilities
to policymaking.6
In 1997, under the impulse of disability groups,7 a strong legal framework
was constructed with the new Persons with Disabilities Protection Act, which
established governmental accountability vis-à-vis speciﬁc rights.8 Meanwhile, the
1

Wen-Hui Tsai and Ly-Yung Chang, ‘Politics, Ideology, and Social Welfare Programs: A Critical
Evaluation of Social Welfare Legislation in Taiwan’ (1985) 17 National Taiwan University Journal
of Sociology 246; Ian Gough, ‘Globalization and regional welfare regimes: The East Asian case’
(2001) 1 Global Social Policy 163.

2

Christian Aspalter, ‘The East Asian Welfare Model’ (2006) 15 International Journal of Social
Welfare 290, 291.

3

Disabled persons had merely been considered as one of the socio-economic vulnerable groups,
as it has been suggested that the 1945 Social Relief Act ( 社會救濟法 , nowadays abolished) was
the primary form of the disability protection legal framework. Yueh-Ching Chou and Yi-Chuang
Chu, ‘An Examination of Historical Evolutions and Transformations of Welfare Policies and
Legal Acts on Disability in Taiwan’ ( 檢視台灣身心障礙福利政策與法案之歷史進程與變革 )
(Social Welfare Model — From Inheritance to Innovation — Conference proceedings of the 2011
Cross-Strait Symposium on Social Welfare, Beijing, China, 2011) 1, 3 <http://www.cares.org.tw/
CaresPortal/beneﬁt/forumPdf.do?forum_id=498> accessed 16 March 2021

4

The act was named with a pejorative term of disability, referring to impairment.

5

Qualiﬁed as a “handicapped act” by persons with disabilities. Heng-Hao Chang and Shih-Geng
Yen, ‘From Charity to Rights: Development and Challenges of Welfare for the Disabled in Taiwan’
( 從慈善邁向權利： 臺灣身心障礙福利的發展與挑戰 ) (2011) 133 Community Development
Journal (Quarterly) 402, 403; Kuo-Yu Wang, ‘Disability Policy and Service System of Taiwan: An
Analysis of the Implementation for the Rights Protection Act for People with Disabilities’ ( 我國
身心障礙福利政策與體系： 身心障礙者保護法的分析 ) (2002) 97 Community Development
Journal (Quarterly) 115, 116.

6

Chang and Yen (n 5) 405.

7

Disability groups saw a rapid development with the amelioration of social welfare system. Chou
and Chu (n 3) 3.

8

This act reﬂected the characteristics of the American Disability Act but did not enjoy the same level
in the legal hierarchy. Wang (n 5) 116.
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concept of assistance obtained its fundamental right status at the constitutional
level with the amended Additional Articles to the 1946 Constitution.9 A decade
later, the civil movement against disability discrimination led the legislators
to adopt the 2007 Persons with Disabilities Rights Protection Act (hereafter
PDRPA). This new title represents a rectiﬁcation of the traditional caregiving
approach, marking a step forward in the modernisation of disability rights.
Through this process of advancement, the protected object becomes a subject of
rights and an actor in policymaking.10 The State obligations are now to promote
substantive equality, rather than consolidate invisible ghettos that were soon
conﬁrmed in 2008 by the Constitutional Court’s decision no 649.11
However, the socio-economic segregation remained strong. The PDRPA
itself could not ﬁx the enduring nanny State residing in the different laws and
regulations that exclusively focused on formal non-discrimination, preferential
treatments and social benefits.12 Having domesticated three United Nations’
core human rights instruments at the governmental proposal, deputies from
both major political camps in the Taiwanese parliament, the Legislative
Yuan, introduced different proposals between 2013 and 2014 for a bill to
implement the Convention on the Rights of Persons with Disabilities (hereafter
CRPD).13 These initiatives relied upon certain disability rights NGOs which
worked closely with their deputies within the parliament’s Social Welfare
and Environmental Hygiene Committee. In other words, contribution from
these globally connected NGOs was crucial. The CRPD Implementation Act
(hereafter CRPDIA) was promulgated on 20 August 2014 without a priori
treaty ratification.14 The treaty was only ratiﬁed in May 2017 on a governmental

9

Nai-Yi Sun, ‘Definition of Concepts, General Principles and Safeguarding of Accessibility’
( 概念定義、 一般原則與無障礙 / 可及性之保障 ) in Nai-Yi Sun and Fort Fu-Te Liao (eds),
Convention on the Rights of Persons with Disabilities ( 身 心 障 礙 者 權 利 公 約 ) (Taiwan New
Century Foundation 2017) 43.

10

Chang and Yen (n 5) 406.

11

The restrictions that limited the massage services to visually disabled persons were at the centre
of the dispute. The Constitutional Court reckoned that this afﬁrmative action, as claimed by the
government, had not substantially promoted the socio-economic status of disabled persons. The
authorities, being contented with this single option of vocational training, neglected the need for an
effective social integration of visually disabled persons.

12

Sun, ‘Deﬁnition of Concepts, General Principles and Safeguarding of Accessibility’ (n 9) 45; NaiYi Sun, ‘Accessibility, Reasonable Accommodation and Non-Discrimination Principle: A Legal
Review of Consistence between the CRPD and Equal Treatment Regulations in the Constitution
and the Rights Protection Act for Persons with Disabilities in Taiwan’ (2016) 45 NTU Law Review
1163, 1165–1166.

13

Integral and General Inquiry System for Bills of the Legislative Yuan, <https://misq.ly.gov.tw/
MISQ/IQuery/misq5000Action.action> accessed 2 August 2019.

14

It followed the same legislative procedure applied to the Act to Implement the Convention on the
Rights of the Child, adopted three months earlier.
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proposal, with a retroactive effect aligned with the CRPDIA for all clauses
without any reservation.15
The then unsatisfying PDRPA constituted the main reason for the
civil society to look forward to the domestication of the CRPD. These two
instruments were conceived at about the same period, and the fundamental
concepts of the CRPD to promote and protect the rights of disabled persons,
such as accessibility and reasonable accommodation,16 were not strangers to
the PDRPA. However, the principal defects of the latter could be found in the
operational definition of discrimination and in the absence of an independent
monitoring mechanism and the uncertainty regarding effective remedy.17 In sum,
in addition to active participation in the policy orientation, disabled persons
envisaged an instrument that could enable them to effectively claim their
deprived rights. A right-based legal framework that could generally adjust the
structural deficits was at the heart of the CRPD domestication process.18 One
can therefore easily understand why the CRPDIA contains a speciﬁc article on
the claim right, which does not exist in other international human rights treaty
implementation acts.
II. Treaty Implementation and State Practices: Quest for Partnership
In the third quarter of 2020, 1.2 million persons with disabilities were recorded
in Taiwan, standing at approximately 5% of the population. With an ageing
society, the proportion is growing yearly even when the number of persons with
disabilities under 65 continues to decline.19 These statistics can tell a challenging
story: families with disabled members are increasing, and the barriers to
disabled persons’ social integration also matter to their family members.

15

Presidential Order No Hua-Zong-(1)-Yi-10610026001 ( 華總一義字第 10610026001 號總統令 )
(17 May 2017), Presidential Ofﬁce Gazette, No 7305, 3–29. The accession has certainly not been
deposited by the UN Secretary General. However, to ensure the domestic legal effect of treaty
ratiﬁcations, the 2015 Treaty Conclusion Act prescribes that, in the case of impossible deposit of
the accession instrument, the treaty enters into force following the completion of the ratiﬁcation
procedure at the domestic level.

16

Sun, ‘Deﬁnition of Concepts, General Principles and Safeguarding of Accessibility’ (n 9) 49–52.

17

Fort Fu-Te Liao, ‘From “Medicare” and “Welfare” to “Rights”: New Developments of Rights
Protection of Persons with Disabilities’ (2008) 2 Academia Sinica Law Journal 167, 189–190,
201–203.

18

This might partially echo what Simmons observed from the national implementation of human
rights treaties. Once members of a civil society learn about their legal rights, the State’s formal
engagement would enable them to take action and try to make them effective. Beth A. Simmons,
Mobilizing for Human Rights: International Law in Domestic Politics (CUP 2009).

19

Source: Department of Statistics, Ministry of Health and Welfare (updated by 31 May 2019)
<https://www.mohw.gov.tw/dl-69410-3372b4eb-e96d-4b84-ad30-b9f88d657042.html> accessed
27 March 2021.
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Burdens of caregiving and personal support may fall on the family member(s)
regarded as secondary breadwinner(s). The quinquennial survey conducted in
2016 by the Ministry of Health and Welfare (hereafter MOHW) showed that
women disproportionately bear family care responsibilities.20 Accordingly, the
negligence of disability rights can produce an inestimable impact on social
justice and equality. In the Taiwanese context, as in many other industrial
countries, the meaning of the domestication of the CRPD goes far beyond the
recognition of human dignity for disabled individuals.
A. Implementation Act and Its Particular Design
The CRPDIA contains some basic provisions that have been repeated in
every previously adopted human rights treaty implementation act. Most
fundamentally it confirms the legal effect of the treaty (Article 2) and the
necessary reference to the treaty interpretations of the monitoring body (Article
3). For the State engagements, Article 4 emphasises both passive and positive
obligations under the CRPD. Articles 5(1) and 5(2) prescribe the division of
labour and the obligation to coordinate between governmental agencies and a
necessary collaboration with NGOs and international communities. The locally
programmed State report review and follow-up procedure according to Articles
35 and 36 of the CRPD are introduced through Article 7. These provisions are
generally followed, as in every treaty implementation act, by their priority in the
budget (Article 9), a treaty compatibility review of all domestic norms within
three years (Article 10[1]) and the date of promulgation (Article 12).
By contrast, the CRPDIA shows its singularity in comparison with other
implementation acts. Article 8 is the key to the empowerment, prescribing by its
ﬁrst paragraph that disabled persons are entitled to ﬁle their claim in a court for
the due protection of their rights under human rights treaties and domestic laws.
To make this claim right feasible, the next paragraph grants access to legal aid,
followed by another that engages the government in training magistrates for the
same purpose. This speciﬁc provision reﬂects the major concerns of disability
rights groups. To fully exercise their rights, positive measures by public
authorities are often required, especially in cases of discriminatory practices
by private persons. Legal actions under the pulse of checks and balances are
expected to contribute to an acceleration of reforms, especially regarding those
hidden details behind the formal measures for equality.21 Article 10(2) and
Article 11 also reveal similar attempts to speed up the State compliance with the
20

Ministry of Health and Welfare, Report on the 2016 Survey of Living Conditions and Needs of
Persons with Disabilities and Principal Family Caregivers (March 2018) <https://www.mohw.
gov.tw/dl-44917-d8ff1cde-de0b-4b52-9cf9-39eea48200fe.html> accessed 27 March 2021.

21

The author thanks numerous friends from disability rights NGOs and the Legal Aid Foundation for
this clariﬁcation.
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treaty obligations. The former endorsed the a priori application of the CRPD
before the revision of domestic norms coming towards its end, whereas the latter
authorises the government to take pertinent administrative measures according
to the CRPD and treaty body interpretations in the absence of a specific
authorisation by the CRPDIA.
The claim right and the treaty application priority are exclusively
prescribed for disabled persons, in the hope of a quasi-self-executing treaty
effect before the court. To this end, disability rights NGOs organised in 2015 a
series of workshops to study a number of possibilities to exercise the claim right.
However, some important obstacles have been identiﬁed, mostly due to lacunae
in the relevant domestic procedural laws applicable to each case. Article 8 of the
CRPDIA can hardly ﬁx the problem alone. Above all, a thorough amendment
of the civil and administrative procedure codes, especially regarding standing,
seems indispensable to invoke a right protected under the CRPD. At the end, as
Nai-Yi Sun stated in her study, given the vulnerability of disabled persons in the
real world, preventive measures should prevail over curative or corrective ones.
Revisiting existing domestic norms, rather than simply counting on strategic
litigations, is essential.22
Empowerment under the CRPDIA is also built upon the principle of
“nothing about us without us” (Articles 4[3] and 33[3] of the CRPD).23 Article
5(3) obliges the government to consult disability rights groups before setting up
the domestic monitoring mechanisms for CRPD enforcement, including a human
rights index and relative impact accessions. The consultation procedure ensures
that the needs of different categories of disabilities can be considered. Terry Lee,
a lawyer with visual disability, pointed out the essentiality in a decision-making
process to learn about specific life experiences with a particular disability. 24
This combination of effective participation and procedural guarantee also ﬁnds
its way into Article 6, which sets up the national monitoring mechanism under
the Executive Yuan (government).25 In charge of disability rights’ promotion
and training; supervision of public authorities, studies and surveys; State report

22

Nai-Yi Sun, ‘A Preliminary Examination of the Applicability of Paragraph 1 Article 8 of the CRPDIA
and CRPD Convention’ ( 身心障礙者權利公約第 8 條第 1 項規定與身心障礙者權利公約適用
問題初探 ) (2015) 204 FT Law Review 13, 14–15.

23

The slogan comes from James I. Chariton, Nothing about Us without Us: Disability Oppression and
Empowerment (University of California Press 2000).

24

Terry Ping-Hong Lee, ‘Equal and Effective Judicial Protection for Persons with Disabilities: The
CRPD Human Rights-based Approach’ (International Symposium on International and Taiwanese
Experiences of the UNCRPD Implementation: Domestic Right Application and Social Policy
Improvements Conference, Taipei, 23 March 2019).

25

The mechanism has started with the Act to Implement the Convention on the Rights of the Child,
adopted a few months earlier than the CRPD Implementation Act (CRPDIA).
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proposals; complaint acceptance and other relevant matters; the Committee for
the Promotion of the Rights of Persons with Disabilities (hereafter CPRPD)
corresponds to the “coordination mechanism within the government” according
to Article 33 of the CRPD. 26 This deliberation panel of 19-25 members is
chaired by a minister without portfolio and composed of nine deputy ministers,
4-7 experts and 5-8 representatives of disability rights groups.27 The panel
composition respects a double quota rule: at least half of the members having
disabilities and no less than one-third of the members being of a single sex.
As the first step of CRPDIA implementation, 674 articles under laws,
regulations or administrative directions28 at the national or local level were
identiﬁed as manifestly contrary to the CRPD by the priority compliance review
launched in 2015. The review covers formal and substantial aspects, such as
discriminatory terminology and disproportional employment exclusion. Up to
September 2020, approximately 90% of these were amended and 10% were
submitted for legislative deliberation.29 The CPRPD, meeting twice a year,
served as a partnership platform for monitoring. Questions concerning statistics,
law enforcements or norm amendments were raised during the meetings to draw
the attention of accountable authorities, whereas dossiers pending solutions were
kept on the CPRPD watch list.30
At the policy level, the promotion of the CRPD has been consistently included
in the annual white paper of the Executive Yuan since the CRPDIA’s promulgation.31
26

Fort Fu-Te Liao, ‘Monitoring Mechanism’ ( 監督機制 ) in Nai-Yi Sun and Fort Fu-Te Liao (eds),
Convention on the Rights of Persons with Disabilities ( 身心障礙者權利公約 ) (Taiwan New Century
Foundation 2017) 577.

27

Directions on the establishment of the CRPD of the Executive Yuan ( 行政院身心障礙者權益推
動小組設置要點 ), Executive Yuan Circular No Yuan-Tai-Wei-103015888 of 3 December 2014, as
modiﬁed by Executive Yuan Circular No Yuan-Tai-Wei-1050182587A of 8 November 2016.

28

Precisely 90 laws and 282 regulations or administrative directions. Hui-Jiuan Chien, Yi-Shan Wu and
Jou-Yu Chen, ‘Taiwan’s Promotion of the UN Convention on the Rights of Persons with Disabilities
and Its Perspectives’ ( 我國推動聯合國身心障礙者權利公約歷程及未來展望 ) (2018) 162
Community Development Journal (Quarterly) 99, 100.

29

Social and Family Affairs Administration — Ministry of Health and Welfare, ‘Circular of 30
September 2020 on Progress of the Normative Review List and Authorities’ Countermeasures under
the CRPD’ (109.09.30 身心障礙者權利公約法規及行政措施檢視清單辦理進度暨各法規主管
機關因應措施通函 ) <https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletin&p=b_2&c=&bulletin
Id=1183> accessed 4 December 2020.

30

See the collection of Records of the CPRPD meetings ( 行政院身心障礙者權益推動小組會
議紀錄 ) on <https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletinList&p=b_1&page=1&rows=
15&c=H> accessed 16 March 2021.31 Prior to its onsite review, following the same procedure as
that adopted by the UN CRC Committee, the International Review Committee submitted a “list of
issues” to Taiwan in June 2017 and received written replies in September 2017.

31

All under the section of ‘Health and Welfare’. Executive Yuan, General Policies of 2016 (105 年度
施政方針 ) (26 March 2015) 22; General Policies of 2017 (106 年度施政方針 ) (4 August 2016)
32; General Policies of 2018 (107 年度施政方針 ) (adopted on 30 March 2017 and amended on
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It should be noted that, it is the Social and Family Affairs Administration
(hereafter SFAA) under the MOHW that is in charge of CRPD implementation.
This fact has foreshadowed the traditional welfare pattern that would be
followed by the executive branch. In two of these white papers, disability rights
have been an integral part of a general policy goal. Firstly, the 2016 white paper
accentuated social transformation for disabilities but still followed the traditional
caring pattern.32 Secondly, as a first breakthrough, the concept of universal
design (Article 2[6] of the CRPD) appeared in the 2017 white paper, where
disabilities were considered for the housing reform. Moreover, a communitybased long-term caring system was planned to cover the child, the elderly and
the disabled (Articles 25[c] and 26[b] of the CRPD).33 In sum, these white
papers consistently show two major concerns on disability: the right to inclusive
education (Article 24 of the CRPD) and the community support/caring system.
B. State Report Review
Apparently, the initial efforts mentioned above to identify the deficiencies
were far from enough. The real starting point was the State report review,
during which a kind of contradictory procedure or constructive dialogue
could take place. The report procedure itself involved different stages of
dialogues. During one month in summer 2016, 10 consulting meetings were
held in different cities to fix the report contents according to the reporting
guidelines34 issued by the CRPD Committee. National and local human rights
groups, disability institutions and experts provided their critical review on
the draft report prepared by the SFAA.35 This transparency approach should
be understood as beneficial to public authorities. It helped in identifying
various incompatibility issues, which can be challenged by the shadow
reports submitted by the civil society. However, this ﬁrst stage of constructive
dialogue could have been a good one if more governmental agencies had
attended the meetings. From education to employment, from detention
conditions to access to justice, the CRPD required a large mobilisation of
14 September 2017) 17; General Policies of 2019 (108 年 度 施 政 方 針 ) (29 March 2018) 16;
General Policies of 2020 (109 年度施政方針 ) (28 March 2019) 16; General Policies of 2021 (110
年度施政方針 ) (adopted on 26 March 2020 and revised on 06 August 2020) 10, 12 & 16.
32

Executive Yuan, General Policies of 2016 (n 31) 2.

33

Executive Yuan, General Policies of 2017 (n 31) 3–5.

34

Here we referred to the 2009 version. CRPD Committee, ‘Guidelines on treaty-speciﬁc documents
to be submitted by state parties under article 35, paragraph 1, of the Convention on the Rights of
Persons with Disabilities’ (18 November 2009) CRPD/C/2/3.

35

See Minutes of the meetings on the initial State report on CRPD implementation (21 July to 25
August 2016) <https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletin&p=b_2&c=D&bulletin
Id=40> accessed 21 March 2021.

36

As a reference, the International Covenant on Civil and Political Rights (ICCPR) and the
International Covenant on Economic, Social and Cultural Rights (ICESCR) State report procedure
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public authorities.36 The SFAA only collected opinions of the then-invited
relevant authorities to revise their contributions to the report. One can
reasonably question whether the SFAA has the necessary authority vis-à-vis
the very plausible bureaucratism.
The initial State report was published towards the end of 2016 according
to Article 7 of the CRPDIA. Groups from the civil society issued their
observations in turn during summer 2017. Although these reports are often
called “parallel”, they do not appear that parallel in the Taiwanese case.
At this stage, all the reports, governmental or not, have been enriched by
the first stage dialogue, although not forcibly as harmonious or peaceful as
mutual understandings. Not as two separate lines that never intersect, these
works presented each author’s reﬂections following the ﬁrst-round challenges
organised around the State report. An ambitious parallel report coordinated
by the Covenants Watch has regrouped 17 NGOs working closely in different
human rights fields, covering child, elderly, indigenous, gender, sexual
orientation, privacy, justice, torture, health, independence and social care. Two
additional shadow reports were submitted by the ROC League for Persons with
Disabilities and the Taiwan Community Living Consortium.
The five-member International Review Committee (hereafter IRC),
which played the role of the CRPD Committee in Taiwan, was formed
following a call for recommendations. Professional experiences with CRPD
monitoring have been a priority, together with gender and disability quota.37
Headed by Professor Osamu Nagase (Japan), the panel brought together the
former vice chair of the CRPD Committee Ms Diane Kingston (Canada), the
founder and director of the Institute on Independent Living Mr Adolf Ratzka
(Sweden), a contributor on the CRPD drafting Professor Michael Ashley
Stein (USA) and the former chair of the International Disability Alliance Ms
Diane Richler (UK).38 The IRC Chair came to Taiwan a few months before
the review session to meet public authorities and 80 representatives of civil

invited representatives from all accountable public authorities to answer questions raised by NGOs
during two rounds of meetings, each one focused on a few articles or speciﬁc subject matter.
37

At least half of the members having a disability and one being female. Resolution 1 of the second
meeting of the consultant group for The Convention on the Rights of Persons with Disabilities
(CRPD) State report review ( 身心障礙者權利公約國家報告審查諮詢小組會議第 2 場次會議
記錄 )
<https://crpd.sfaa.gov.tw/BulletinCtrl?func=downloadFile&type=ﬁle&id=39&code=D6DDDAD4
D4D1DBD2DAD3D3D2D8D9D3DC> accessed 3 September 2019.

38

Social and Family Affairs Administration — Ministry of Health and Welfare, ‘The List of
International Review Committee Members for the Review of the Initial Reports of the CRPD’ ( 身
心障礙者權利公約初次國家報告國際審查委員名單 ) (11 April 2017)
<https://crpd.sfaa.gov.tw/BulletinCtrl?func=downloadFile&type=ﬁle&id=263&code=8C89858182
81868C888D8682828D8E8F> accessed 3 September 2019.
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societies.39 Later on, the panel communicated a long list of issues to which
the government and the civil society replied, exactly as it should proceed
in Geneva. From 29 October to 2 November 2017, the above-mentioned
“outsiders’ gaze” escalated into real-time communication. The disadvantage
of Taiwan in not participating in the Geneva monitoring system turned out
to be a bonus. Whilst extra-muros missions for international human rights
treaty bodies are relatively rare and often case-based, Taiwan invites such a
panel every four years to execute an in-situ exchange, with the possibilities
of on-site visits, informal meetings, public conferences, local media coverage
and most signiﬁcantly, direct dialogues with all the State agencies and civil
society representatives.
The IRC noticed this particularity throughout its Taiwan State report
review experiences and praised the “active participation” of public and private
actors that made the treaty implementation work aligned to Articles 4(3) and
33(3).40 The initial efforts of treaty implementation mentioned above were
also recognised. By contrast, as the above-cited white papers and PDRPA
revealed, the image of vulnerable persons in need of protection still shadowed
the norms and policies. Fundamentally, the disability remained determined
by the medical identification of impairments without a proper assessment
of environmental factors. 41 The general insertion of a rights-based model
of disability into the legislation was recommended by the IRC to overcome
these biases.42 Since 2018, the government has been studying a new approach
which should balance the current ICF by a social-environmental evaluation.43

39

Social and Family Affairs Administration — Ministry of Health and Welfare, ‘The Chairperson
of the International Review Committee for the Review of the Initial Reports of the CRPD,
Professor Osamu Nagase, visited Taiwan on 19-23 June 2017’ ( 身心障礙者權利公約 (CRPD)
初 次 國 家 報 告 國 際 審 查 委 員 會 主 席 長 瀨 修 教 授 訪 臺 - 106.6.19 ~ 6.23) (26 June 2017)
<https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletin&p=b_2&c=D&bulletinId=48> accessed 21
September 2019.

40

International Review Committee, Concluding Observations of the initial report of the Republic of
China (Taiwan) on the Convention on the Rights of Persons with Disabilities (CRPD) (Taipei, 3
November 2017) para 5 <https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBulletin&p=b_2&c=D&b
ulletinId=1170> accessed 17 August 2019.

41

The current approach is based on the International Classiﬁcation of Functioning, Disability, and
Health (ICF), which maintains a dominance of medical perspectives that maintain disability as
a passive existence. Yueh-Ching Chou, Heng-Hao Chang, Ching-Chen Lee and Mu-Yen Chan,
‘Origin and Spirit of the ICF of the WHO: A Literature Review’ ( 聯合國國際衛生組織 ICF 緣起
與精神：文獻檢視 ) (2015) 150 Community Development Journal (Quarterly) 17, 31–32.

42

International Review Committee (n 40) paras 8–11.

43

Social and Family Affairs Administration — Ministry of Health and Welfare, ‘Table of replies to
the Concluding Observations of the initial report’ ( 身心障礙者權利公約初次國家報告國際審
查結論性意見回應表 ) (31 January 2019) <https://crpd.sfaa.gov.tw/BulletinCtrl?func=download
File&type=ﬁle&id=1901&code=D5DED9D6D0D7D4D9DED9D5D3DDDCD4DB> accessed 17
August 2019.
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The State follow-up report concerning the 2017 Concluding Observations was
not conﬁrmed in early 2019 by the CPRPD which can continue checking the
measures taken accordingly.44
The IRC, as a third party that joins the previously set up public-private
dialogue platform, does not constitute the sole engine for the reforms in Taiwan.
The best way to describe the development is an “obligation to move on”. Public
authorities have the obligation to prepare their follow-up reports which also
go through consultation and deliberation procedures. The procedure cannot
guarantee any satisfying results, at least not immediately, but it can continue to
create constructive dialogues. Superficially, everything seemed to go back to
the same old public-private dispute. However, public authorities must produce a
minimum level of measures that can avoid repeated criticisms or condemnations
in the next international review session. This situation is particularly true in the
disability rights case, where disability rights groups are entitled to have words
expressed through ofﬁcial consultation and coordination.45 Simmons and Merry
are right on this point, empowered individuals or groups in a civil society learn
how to use the international norms to press the State to act.46
III. Key Issues under the CRPD—Reforms and Challenges
In a nutshell, the concluding observations of the IRC on the ﬁrst State report can
be summarised by the concerns over a fragmentation of existing and expected
norms and measures on disability rights. The absence of a national action plan
or programme has been repeatedly mentioned, including a plan to transpose
obligations under the CRPD to local authorities,47 programmes to promote
gender equality,48 a “comprehensive action plan” to monitor accessibility,49 a
“time limited plan” for independent living,50 a scheduled plan to push forward
inclusive education, 51 a plan to gradually terminate sheltered workshops 52

44

Resolution 2 of the 5th meeting of the 2nd CPRPD ( 行政院身心障礙者權益推動小組第 2 屆第
5 次會議紀錄第 2 案決定 ) (8 January 2019) <https://crpd.sfaa.gov.tw/BulletinCtrl?func=getBull
etin&p=b_2&c=H&bulletinId=781> accessed 17 August 2019.

44

ibid 9.

45

See also International Review Committee (n 40) paras 15–16.

46

Simmons (n 18) 377; Sally Engle Merry, Human Rights and Gender Violence: Translating
International Law into Local Justice (University of Chicago Press 2009) 215–217.

47

International Review Committee (n 40) para 21.

48

ibid paras 24, 25.

49

ibid para 33(a).

50

ibid para 53(a)(b).

51

ibid para 62(a).

52

ibid para 69(g).
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and programmes to promote sport participation of the disabled.53 The same
deﬁciency can be found in the review of ICCPR and ICESCR reports, and the
international review panel thereof recommended in 2017 that Taiwan should
elaborate a national human rights action plan54 with clear goal-setting and
indicators based upon its obligations.55 This lack of a plan cannot be simply
interpreted as a reluctance to implement international human rights treaties.
However, the fragmentation of actions or the “one problem at one time”
approach truly reflects a shortcoming in the coordination of efforts vis-àvis a determined target. The necessary coordination cannot solely rely upon
the SFAA, and the establishment of an independent national human rights
institution, specialised in disability rights in one manner or another,56 should be
the key to an efﬁcient defragmentation.57
A. Concerns over Procedural Aspects of Disability Rights
Only with well-designed procedural safeguards can human rights protection be
effective, and this condition is especially true in the case of disability rights,
and more particularly crucial in Taiwan. Beyond the dominantly medical
determination of impairment, one of the most disturbing aspects for disabled
persons living in Taiwan is the absence of an explicitly defined concept and
procedural protection measures for reasonable accommodation.58 The concept
provides a solution to cope with indirect discrimination. According to the
government, the idea of “occupational reconditioning” that already exists under
Article 33 of the PDRPA has the same effect, either employers or employees
can apply for assistance from labour affairs authorities to improve accessibility
53

ibid paras 74(a), 75(a).

54

Ming-Li Kuo, ‘State Obligations’ ( 國家義務 ) in Nai-Yi Sun and Fort Fu-Te Liao (eds), Convention
on the Rights of Persons with Disabilities ( 身心障礙者權利公約 ) (Taiwan New Century Foundation
2017) 111–112. Following an initial call for contributions launched in 2019, the Executive Yuan is
ﬁnalizing the national action plan under both Covenants in 2021.

55

International Group of Independent Experts, Review of the Second Reports of the Government
of Taiwan on the Implementation of the International Human Rights Covenants: Concluding
Observations and Recommendations Adopted by the International Group of Independent Experts
(Taipei, 20 January 2017) para 78
<https://www.humanrights.moj.gov.tw/media/12296/327200414160793f3e.pdf?mediaDL=true>
accessed 15 August 2019. In June 2019, the Ministry of Justice finally launched a national
consultation to formulate a national human rights action plan. MOJ Circular No Fu-Ren-QuanZi-10815500360 ( 府人權字第 10815500360 號 ) (5 June 2019).

56

Taiwan has established in 2020 its national human rights institutions according to Paris Principles,
National Human Rights Commission. One of the ten members (nominated by the President and
approved by the Legislative Yuan) is specialised in disabilities rights.

57

Fort Fu-Te Liao, ‘Establishment of Disability Rights Mechanism — International Norms,
Comparative Experiences and Perspectives for Taiwan’ ( 設立身心障礙權利機制—國際規範、
比較經驗、臺灣展望 ) (2018) 162 Community Development Journal (Quarterly) 107, 120.

58

Tasing Chiu, ‘CRPD and Reasonable Accommodations’ (CRPD 與「 合 理 調 整 」) (2017) 157
Community Development Journal (Quarterly) 236, 236.
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in the workplace.59 Employers are nonetheless not held liable for not seeking
this assistance before dismissing an employee based on her/his disability.
Moreover, Article 5(1) of the 1992 Employment Service Act read in conjunction
with Article 16(1) of the PDRPA prohibits recruitment discrimination based
on disability.60 However, none of these domestic laws refers to reasonable
accommodation and explicitly prescribes that rejecting a request of reasonable
accommodation may amount to discrimination. Unsurprisingly, in 2017, the IRC
recommended a correct translation and an effective application of reasonable
accommodation, especially concerning prisoners, students and employees.61
Canadian jurisprudence shows that the duty to accommodate shall be
preceded by an appropriate inquiry, which means that reasonable accommodation
also implies procedural obligations.62 Access to schools and jobs cannot guarantee
an equal enjoyment of rights without a fair procedural design for reasonable
accommodation. In employment as in higher education, the Taiwanese legal
frameworks opt for a quota regime to integrate persons with disabilities into the
existing systems. Towards the end of the 20th century, a college admission channel
via accommodated examination was opened to students with certain types of
disability. Since 2006, following the 2002 university admission reform, universities
have been encouraged to independently recruit students with disabilities by
an admission procedure of their own choice. All these recruitment quotas are
additionally offered. Universities also beneﬁt from different governmental budgets
to adopt measures facilitating campus integration for students’ accessibility.63
Above all, the current education system mainly spends the budget on upgrading
accessibility, somehow without an established procedural protection of the right to
request reasonable accommodation.64
The same problem can be found in the government’s reply to the IRC’s
concern on the absence of such a procedural design. For instance, regarding
59

Sun, ‘Deﬁnition of Concepts, General Principles and Safeguarding of Accessibility’ (n 9) 49.

60

Chia-Ho Lin, ‘Right to Work’ ( 工作權 ) in Nai-Yi Sun and Fort Fu-Te Liao (eds), Convention on
the Rights of Persons with Disabilities ( 身心障礙者權利公約 ) (Taiwan New Century Foundation
2017) 481.

61

International Review Committee (n 40) paras 18, 19, 22(b), 23(b), 44(c), 45(c), 62(d), 63(d), 68(b)
and 69(b).

62

Neena Gupta and others, ‘Recent Developments in the Law of Workplace Accommodation’ (Pinto
James LLP Blog, 23 November 2015) <https://www.pintojames.com/pdf/Recent-Developmentsin-the-Law-of-Workplace-Accommodation.pdf> accessed 2 July 2019.

63

Administrative Direction on the Ministry of Education’s funding for college admission and support
regarding students with disabilities, Ministerial Order No Tai-Jiao-(4)-Zi 1070075450B of 20 July
2000 as modiﬁed on 22 June 2018.

64

Heng-Hao Chang and Chun-Yu Chiu, ‘Right to Education’ ( 教育權 ) in Nai-Yi Sun and Fort FuTe Liao (eds), Convention on the Rights of Persons with Disabilities ( 身 心 障 礙 者 權 利 公 約 )
(Taiwan New Century Foundation 2017) 413.
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the education system, the government promised to help schools at all levels to
improve their accessibility and understanding of the particular needs of a student,
without however mentioning whether there exists a guideline on how the student
can ﬁle a request and what to do when disapprovals occur.65 Given that the special
university admission regime is unsatisfying, as a curious compromise between
approaches aiming at opportunity and outcome equality,66 numerous colleges have
been successfully encouraged to admit students with disabilities. To promote
equality, such an admission should be followed by successful graduation.
Students with disabilities may drop out if their university, with or without
intention, resists offering any reasonable accommodation. Mu-Yen Chan and
Heng-Hao Chang suggested that whatever the admission channel, a procedure
on reasonable accommodation should play the key role in striking a fair balance
between the conﬂicting interests of colleges and students with disabilities.67
In the absence of a mediation procedure, litigation seems to have become
an effective remedy under Article 8 of the CRPDIA. It theoretically grants the
standing to claim, for instance, the right to accessibility before the court when
public authorities’ obligations are undoubtedly prescribed by law. However,
Nai-Yi Sun, based on practices of international human rights and comparative
constitutional laws, indicated that procedural barriers still get in the way of
such public law litigation. Taiwanese administrative courts tend to reject any
standing on the basis of the State’s unfulfillment of positive obligations.68
A recent case law analysis made the same observations. 69 That is, when an
administrative tribunal does not consider a disabled person’s claim on the basis
of an actual prejudice caused by the State, the tribunal cannot grant her/his
claim. Sun gave an example in her analysis of a disabled student’s complaint
ﬁled on campus accessibility: given that the accessibility improvement depends
on progressive realisation according to the pertinent law, colleges cannot be
held liable for their inaction.70

65

Social and Family Affairs Administration — Ministry of Health and Welfare, ‘Table of replies’ (n
43) 168–170.

66

Mu-Yen Chan and Heng-Hao Chang, ‘Equal Participation or Special Treatment? — A Sociological
Analysis of Disabled Students’ Admissions to College in Taiwan’ (2018) 43 Bulletin of Special
Education 1.

67

ibid 18.
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Nai-Yi Sun, ‘The Right to Accessibility for People with Disabilities: A Legal Analysis of Enforcing
the Governmental Obligation to Construct a Barrier-free Environment through Litigation’ in
Chien-Liang Lee (ed), Constitutional Interpretation: Theory and Practice, vol 9 (Academia Sinica
2017) 501.

69

Ying-shih Hsieh and Szu-chi Kao, ‘On status and application of international human rights
conventions in the domestic legal system: Example of CRPD’ ( 論國際人權公約在國內法的地
位與適用─以身心障礙者權利公約為例 ) (2019) 15 Taiwan Journal of International Law 129.
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Sun, ‘The Right to Accessibility for People with Disabilities’ (n 68) 501–502.
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The duty to accommodate is not absolute in the field of education or
employment. By contrast, an equal access to justice necessitates the State’s
rigorous engagements. The obligation to ensure procedural accommodation
applies to all possible legal remedies, including administrative reviews and
litigation procedures. The 2017 IRC indicated that Taiwan had to establish
“clear” or “adequate” safeguards for persons with disabilities to have equal
access to justice.71 Regarding the sentence and execution of the death penalty,
the ﬁrst IRC on the ICCPR and ICESCR already concluded that Taiwan should
refrain from imposing and executing the death penalty on disabled persons.72
The question often became a court battle to determine the status of impairment,
especially for the factual verification of mental impairment at the moment
of the criminal offence. 73 However, this approach apparently fails to meet
the standards set up in the Human Rights Committee’s 2002 Views on RS v
Trinidad and Tobago.74 A strict procedural safeguard thereof also involves the
obligation to ensure that the mentally or intellectually disabled suspect can
cognise the trial procedures and meanings without reasonable doubt. Some
criminal judgements already tried to apply the procedural accommodation
standards on mental or intellectual disability. Under the new grand chamber
institution, the Supreme Court may unify the currently diverging approaches in
line with the CRPD.75
Beyond cases involving a plausible death penalty, the procedural
accommodation had provoked debates in a case of insurance scam. Mr Chen,
a former handball player of the national youth team, suffered from serious
visual impairment after a road accident. He insisted that he should obtain 100%
of the insurance payment because of a quasi-loss of sight, whilst his athletic
background enabled him to go on with adaptive sport. By contrast, the insurance
company claimed an insurance scam because Mr Chen could independently
71

International Review Committee (n 40) paras 34, 40(c), 42(a) and 49.
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International Group of Independent Experts, Review of the Initial Reports of the Government
of Taiwan on the Implementation of the International Human Rights Covenants:
Concluding Observations and Recommendations Adopted by the International Group of
Independent Experts (Taipei, 1 March 2013) para 57 <https://www.moj.gov.tw/dl-16948b02cdbe343ef4f6daef3edf54f1b0f8f.html> accessed 5 August 2019.
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(2015) 3 Taiwan Human Rights Journal 183; Vivianne Yen-Ching Weng, ‘Right to Life and
Emergency Safeguards’ ( 生命權與緊急危難之安全保障 ) in Nai-Yi Sun and Fort Fu-Te Liao
(eds), Convention on the Rights of Persons with Disabilities ( 身心障礙者權利公約 ) (Taiwan
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live and move almost as ordinary people.76 The High Court ﬁnally upheld Mr
Chen’s criminal charge,77 although with a commuted sentence.78 The impairment
assessment approach adopted by the courts incited criticisms.79 For opponents
to the High Court’s ﬁnal conclusion, struggling for a retrial,80 the trial procedure
concentrated on Mr Chen’s capacity of easy movements through a stereotyped
lens on visual impairment. On the one hand, medical reports concerning cortical
visual impairment were ruled out. On the other hand, a key testimony concerning
the speciﬁc experiences of adventitious visual impairment did not have a chance
to intervene.81
Moreover, problems of fragmentation or insufﬁcient protection are left in
the codes of procedure — for criminal, civil and administrative litigations — and
all the special procedures governing forced institutionalisation or detention. As a
striking example, Articles 467(1) and 468(4) of the Code of Criminal Procedure
(hereafter CCP) permit the suspending execution of sentence based on “insanity”
or disease with risk of death in prison. These terms are obviously incompatible
with the deﬁnition of disability under the CRPD. Yet in practice, Article 11(1)(4)
of the Prison Act can apply thereto (inability to independently live in prison due
to disabilities). Once the prison authority rejects the imprisonment request of
the prosecutor, the latter can then suspend the execution and adopt an alternative
measure.82 For procedures that can only be corrected by legal amendment, the
newly worded Article 99 of the CCP can be an example. The court should now
designate an interpreter/translator, instead of passively accepting a request
thereof, for an accused with a “hearing or language disability or language
barrier”.83 This establishment should generally cover persons with cerebral palsy,
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if their personal assistant can be designated as an interpreter.84 As for the right
to counsel, Ming-Li Kuo, a judge known to be devoted in promoting the judicial
implementation of human rights treaties, suggested that the Legal Aid Act also
needs certain adjustments to well support persons with disabilities (rather than
with impairments), such as cases where the environmental factors can reduce a
person’s capability of expression and comprehension.85
To summarise, the Judicial Yuan and the Ministry of Justice have made
certain efforts on procedural safeguards. Yet individual claims increasingly
emerge, thanks to the CRPD empowerment, on the basis of very individualised
disability experiences. For further reforms, persons with different disabilities
must be heard for their particular stories when exercising their right to an
effective remedy. Current consultation practices largely depend on case-bycase meetings, without a bottom-up and systemically accumulated database.
Strengthening communication and dialogue with civil societies regarding the
basic principles of judicial and administrative procedures also seems to be
imperative. Aiming at an improved participatory decision-making system,86 the
Judicial Yuan has recently started breaking the silence and proactively released
communiqués or audio-visual publications on social networks. A dialogue
platform between judges and disability groups should also be envisaged under
this trend.
The due process of law regarding liberty in person is protected by
Article 8 of the 1946 Constitution, and constitutes a fundamental aspect of
procedural protections under the CRPD. However, around the publication
date of the Guidelines on Article 14 of the CRPD, Article 41 of the Mental
Health Act (hereafter MHA) incited heated debates on the island. Under this
latter provision, “severe patients” with mental illness, who are diagnosed by
specialised physicians and harm or are likely to harm themselves or others, may
be forced into hospitalisation with treatments. If the person is someone without
documented mental illness who attempted to hurt someone else, she or he may
be charged with attempted injury87 and ordered by the magistrates, with the
84
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85

Ming-Li Kuo, ‘A Check of Taiwan’s Practices on Judicial Protection for Disabled Persons from the
CRPD Perspectives’ (The 4th Forum of Taiwan Legal Aid — Legal Aid and Legal Reengineering,
Taipei, 14 July 2018) 5–6 <https://www.laf.org.tw/upload/files/201807101118084217.pdf>
accessed 30 September 2019.

86

‘The Judicial Yuan has set up a team to promote dialogue between the judiciary and the society to
communicate actively with living forces’ ( 司法院成立加強司法與社會對話推動小組 積極與各
界溝通 ) (Judicial Weekly No 1844, 7 April 2017) 1.

87

Article 277 read in conjunction with Article 25 of the Criminal Code.
| 121

Reinvention by Necessity:
Implementation of International Human Rights Treaties in Taiwan

assessments of specialised physicians, to receive medical treatments instead of
being sentenced or imprisoned. The prohibition of forced institutionalisation
under Article 14(2) of the CRPD becomes absolute when the motive of detention
is exclusively based on mental illness. Article 41 of the MHA implicitly allows
an exception “whereby persons may be detained on the grounds of their actual
or perceived impairment”.88 The Criminal Code does not apply to persons with
mental illness who harm or are likely to harm and indicates that this deprivation
of liberty cannot be controlled by a judge.
Criticisms of the IRC in 2017 were respected, and a number of amendment
proposals are under legislative deliberation to enshrine the constitutional
principle of a priori judge authorisation in Article 42 of the MHA and strengthen
the due process of law.89 This can be a solution before Taiwan finally reaches
the consensus to leave all these cases to the Criminal Code, so that mentally
disabled persons can be treated “on an equal basis with others” according to
Article 14(2) of the CRPD.90 The question here is fundamental because it also
touches upon discrimination and stigmatisation. As for the remedy, the Habeas
Corpus Act applies in theory and in practice to mentally disabled persons who
are forced into hospitalisation, indicating that a judge can intervene within 24
hours to determine if the detention is arbitrary and order immediate release. As
an alternative, a patient can also apply for a termination of forced hospitalisation
under Article 42(3) of the MHA. Judge Kiantix Sun, in his landmark ruling,
cited Guidelines on Article 14 of the CRPD to challenge the conventionality
of Article 42(3) of the MHA. 91 However, in reality, few judges are willing
to challenge specialised physicians or family members of the patients under
the Habeas Corpus Act, whereas the remedy proceeding under the MOHW
necessitates advance payment of the court fee that these patients usually cannot
make without their wallet during their hospitalisation.92
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B. Concerns over Substantial Aspects of Disability Rights
The general purpose of the CRPD is to enable disabled persons. Therefore,
living with autonomy and independently within the community can be
considered as a central pillar to the convention. The State should refrain from
forced institutionalisation or exclusion on the sole ground of a disability and
must take the necessary measures to dignify the way that disabled persons
live on their own and as an integral part of the society. The ﬁrst challenge for
this autonomy is to protect the “legal capacity on an equal basis with others”
(Article 12[2] of the CRPD) and revisit the guardianship regime,93 depriving
all legal capacities to act under Article 15 of the Civil Code. In Taiwan, a
partial guardianship, close to curatorship in Europe, is prescribed by Articles
15-1 and 15-2 of the same code. A system of supported decision-making
to replace guardianship was recommended by the IRC in 2017.94 In 2019, a
new regime of voluntary guardianship was created under Articles 1113-2 to
1113-10 of the Civil Code, as a supplement to the existing mechanisms on the
basis of a mutual agreement between the guardian and the person under her/
his guardianship. With a legitimate motive, guardianship can be terminated by
either contracting party.
The above-mentioned hospitalisation is only one of the various forms
of institutionalisation. Under Article 19 of the CRPD, de-institutionalisation
constitutes a sine qua non condition to live independently within the community.
Regrettably, as the IRC also noticed in 2017, institutionalisation and dependence
on family members can be identified in most cases.95 Taiwan has launched a
series of reforms to promote independent living within the community. Article
50 of the PDRPA charges local governments to provide support for independent
living, families with disabled members and community residency. Furthermore,
Article 3 of the Housing Act requires at least 10% of housing to be reserved
for residents with special needs, including disabled persons. These norms are
supported by regulations or administrative directions in respect of resources,
awards or applicable standards. Improvement is possible in these norms,96 but
the most crucial obstacles are the general housing policies and the discriminatory
93
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與行動能力之保障 ) in Nai-Yi Sun and Fort Fu-Te Liao (eds), Convention on the Rights of Persons
with Disabilities ( 身心障礙者權利公約 ) (Taiwan New Century Foundation 2017) 301–302.
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attitudes of private persons, for instance, landlords, neighbours and sometimes
even family members.
Two remarkable controversies should well demonstrate the housing
problem. The first is an association of physically disabled persons living on
street sale and cohabiting under a common roof away from their families.97
Their mobility depends on the accessibility of their housing and its distance
from their workplaces (high streets and mass transit stations). To support their
daily life and economic activity, they prefer renting a warehouse-like apartment
on the ground floor, rather than typical social housing. The way they use the
space undoubtedly violates the law on fire safety, but it seems an ideal plan,
at least within their limited choices, for their independent living within the
community.98 The second is a sheltered workshop of intellectually disabled
students. Through the new housing policy of the Taipei government, they have
been supposed to move into a unit of new apartments managed by the local
public housing authority. However, the building’s syndicate of co-owners has
voted to reject their settlement and kept taking action to stop the workshop
from moving in. This rejection violates many domestic laws governing housing
justice and disability rights, but the Taipei government privileged a continued
negotiation with the syndicate, rather than an administrative penalty, in the hope
of ensuring a peaceful start for these young students.99 These stories are no more
than a part of the structural problem of housing in Taiwan’s metropolitans.100
Simply upgrading protective and supportive measures speciﬁcally for vulnerable
groups of the population is apparently insufﬁcient.
The general social policy produces a significant impact on disabled
persons, but its adjustment also depends on the specific context of a society.
The case of sheltered workshops can be illustrative. The IRC constituted
segregation from the “open labour market”,101 as the CRPD Committee did in
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several concluding observations that developed a more progressive approach
than the drafting conclusion.102 On the contrary, sheltered workshops that
legally exist in many countries did not shut their doors as expected. YiChun Chou said that legitimacy is maintained in certain countries because of
the welfare regime and economic policy, whereby the CRPD can yet hardly
produce an interplay.103 Fully aware of an incompatibility with Article 27 of the
CRPD, she underlined that sheltered workshops in Taiwan mostly belong to
the service industry with frequent contacts with clients.104 Moreover, sheltered
workshops under Articles 34 and 35 of the PDRPA and related regulations
are equally composed of disabled and non-disabled employees. The service
sector and employee composition may moderate the segregation. Furthermore,
the Ministry of Labour, in its reply to the IRC, promised to assist disabled
employees in sheltered workshops with their consent to transit to the open
labour market. Most importantly, a healthy plan to promote the employment
of disabled persons should be implemented before we can expect the
disappearance of sheltered workshops.105
In relation to deinstitutionalisation, the ten-year Long-Term Care 2.0
plan (hereafter LTC 2.0), which was launched in 2017, retains institutionalised
caring and provides support to individuals, families and communities to develop
“universal, diversified and affordable services and to guarantee the dignity
and the interest”106 of cared persons and caregivers. To reach the goal of social
integration under the CRPD, the policy must also consider the voices of family
members and community members with which the disabled persons are settled.
The quality of life often deteriorates due to the lack of support in those families
with disabled member(s).107 The demand on universal healthcare can be satisﬁed
by the developed health services and the highly appreciated National Health
102
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Insurance system.108 On the contrary, the daily life management becomes an
unbearable burden for everyone. Consequently, respite (care) services join
other kinds of support for family caregivers, such as care management and
training, emotional and destress support and joint counselling (Article 13 of the
LTCSA). Surpassing the initial LTC plan, LTC 2.0 proposes services in favour
of community integration, thanks to a civil society attempting to transpose the
inclusive approach of the CRPD to the ten-year plan.
Highly relevant to LTC 2.0, ﬁnancial and human resources condition the
realisation of rights protected under the CRPD. In general, disability rights are
well-covered by existing norms in Taiwan, but the shortage of resources makes
the legally recognised rights hardly effective. The persisting inaccessibility
is one of the typical consequences. The concept of accessibility is central to
the CRPD and PDRPA, and such a concept can be observed in many existing
norms governing construction and public facilities. From Articles 52 to 58-1,
the PDRPA prescribes measures to guarantee accessibility, including accessible
information and environment with a subvention to facilitate social participation
(Article 52), accessibility standards to be annually upgraded with awards for
private R&D thereof (Article 52-1), the certification of public institutions’
websites for accessibility (Article 52-2), the obligation of mass transit services
to ensure accessibility (Article 53), accessible streets and passages (Article
54), accessible traffic signs (Article 55), reserved parking lots and standards
(Article 56), accessible facilities for all new constructions as a requirement
for a construction permit (Article 57), travel fare discount and user priority for
disabled persons and personal assistants (Article 58) and the obligation of local
governments to organise paratransit services (Article 58-1).
Everything seems ready for an accessible environment, in theory. Yet
in practice, problems of resources keep troubling the implementation. As an
example, local governments cannot afford the cost of paratransit services
and therefore commission private companies with the task. Taipei, as the
metropolitan area with the most developed mass transit services, only had two
private companies running the paratransit services in 2019. Due to the limited
number of vehicles and disproportionate demands, one can hardly succeed
in a reservation attempt within two weeks110 With the pressure of cost and
108
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management, certain initially commissioned companies or associations ﬁnally
decided to withdraw from the market. Fortunately, taxis with accessibility (or
universal taxis) exist as alternatives, for which the disabled users only need
to afford one-third of the transport fee. However, the availability of these
paratransit services remains a challenge, especially in towns with limited taxis or
mass transit services.111 The high cost of accessible vehicles and their operation
cannot be neglected.
The responsibility to maintain the accessibility of roads and passages
also falls upon local governments. Short of budget, expertise and manpower,
most local governments cannot afford the cost of their design, construction
and maintenance. The Construction and Planning Agency of the Ministry
of the Interior (CPA-MOI) annually evaluates cities and counties for their
performance on an accessible environment. In 2018, for instance, significant
progress was generally remarked.112 However, even in the “model city” — the
capital Taipei — witnessing barely accessible passages for pedestrians is easy;
for example, the known difﬁculty to install the push button that can trigger the
acoustic traffic signal.113 As further efforts are required, additional important
budget is demanded too. Local governments have at least begun to install
accessible pedestrian signal facilities, and such an installation is a good sign.
However, are we ready for an abundant budget?
IV. Conclusion and Perspectives
Taiwan has become an aged society with its elderly becoming 14% of the
population in 2018,114 and the proportion of persons with disabilities is increasing
with this number.115 Certainly, Taiwan still has many efforts to make under the
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CRPD. However, the above-mentioned analysis of Yi-Chun Chou shows that
to effectively implement this progressive instrument, a structural adjustment
or a revised national development strategy cannot be bypassed. An important
number of resources, including specialised manpower, must be mobilised. More
importantly, whether discrimination between private persons can be efﬁciently
corrected by criminal or administrative punishment under an anti-discrimination
law remains questionable. The promotional activities of the government may
seem ceremonial at ﬁrst, but they are indispensable to challenge the stereotyped
and stigmatised images of disabilities that persist in the society. Although
Taiwan has not quite been developed with regard to a rights-based approach on
disabilities, the changes that have occurred today witness that events can move
quickly on this island. Persons with disabilities and disability rights groups
are now empowered by the CRPD, and one can reasonably expect courageous
moves leading Taiwan towards being a “liveable” country for the disabled.
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Abstract
Despite its long-standing exclusion from the United Nations, the Republic of
China on Taiwan (Taiwan) has ratiﬁed a number of important UN human rights
treaties. To hold the government accountable under these treaties, Taiwan has
furthermore invented a periodic treaty review system of its own. This chapter
tells the encouraging story of a state that, although it is unable to take part in the
international human rights system, has designed and built its own indigenous
treaty review model that seeks to be “better than the UN treaty regime,” turning
its misfortune into an opportunity for innovation.
Taiwan’s innovative review model integrates equally vital components
of international responsibility as well as local ownership into the effective
protection of human rights. On the one hand, Taiwan adheres to the practice
of the UN human rights treaty system to the utmost extent. It invites reputable
and independent international experts to conduct reviews in accordance with
international standards to ensure the impartiality and credibility of the process.
On the other hand, it introduces a number of important modiﬁcations that take
into consideration local demands, such as holding the review dialogues in Taipei
to enhance local engagement with international human rights norms.
Taiwan’s experience has broader implications. The UN human rights treaty
body system is often seen as distant and irrelevant from the local perspective. As
the United Nations seeks meaningful connections with local actors in promoting
global human rights protection, Taiwan’s example helps us think about how
* Yu-Jie Chen Assistant Research Professor, Institutum Iurisprudentiae, Academia Sinica; Afﬁliated
Scholar, US-Asia Law Institute, New York University School of Law; yujiechen@gate.sinica.
edu.tw. This piece draws heavily on my article on ‘Localizing Human Rights Treaty Monitoring:
Case Study of Taiwan as a Non-UN Member’ (2018) 35 Wisconsin International Law Journal
277, but has been signiﬁcantly trimmed and adapted for this edited volume. I wish to thank the
many Taiwanese advocates, ofﬁcials, legal practitioners, scholars and international experts who
participated in Taiwan’s human rights treaty reviews for sharing their insightful observations,
which have greatly informed this research. This article is in memory of Sally Engle Merry, who
was a giant in legal anthropology, a brilliant teacher, and a kind person. She was on the my J.S.D.
dissertation committee and inspired me to study law, society, and culture closely.
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international practice can be improved and offers some tested, practical steps
that have effectively engaged Taiwan’s local stakeholders and could prove useful
in jurisdictions with similar proﬁles. Taiwan’s model honours the spirits of both
global and local ownership of human rights protection. Taiwan’s actors (including
the government and civil society), while constantly heeding global scrutiny, are
empowered to make major decisions throughout the monitoring process and
encouraged to make further improvements that do not undermine the integrity of
international norms and institutions. Taiwan’s innovation — or perhaps, a model
of “human rights treaty monitoring 2.0” — showcases a productive relationship
between local and global actors that lives up to both ideals of local ownership
and the global protection of human rights.
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I. Introduction
Although it has been excluded from the UN human rights treaty regime, Taiwan
has, on its own initiative, ratified and incorporated core human rights treaties
into domestic law. These treaties include the International Covenant on Civil
and Political Rights (ICCPR), the International Covenant on Economic, Social
and Cultural Rights (ICESCR), the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW), the Convention on the Rights
of Persons with Disabilities (CRPD), and the Convention on the Rights of the
Child (CRC). One part of its efforts to implement these treaties has been the
establishment of an innovative treaty review model.
This chapter uses Taiwan’s reviews for the ICCPR and ICESCR to illustrate
the most significant characteristics of Taiwan’s model. Part II discusses how
Taiwan’s review model has been created from scratch, followed by an analysis of
its most notable and outstanding characteristics: in many ways, Taiwan’s review
model adheres to the practice of the UN human rights treaty system. It invites
reputable and independent international experts to conduct the review to ensure
the impartiality and credibility of the process. More impressively, the model
has introduced a number of important adaptations that take into consideration
demands to amplify local voices and enhance local engagement, such as holding
the review sessions in Taipei, instead of Geneva or New York, and giving local
actors meaningful exposure to international human rights values. Taiwan’s
experience — essentially a self-initiated, localised model, should be a shot in the
arm for the international system and deserves attention beyond Taiwan.
Part III examines the shortcomings of Taiwan’s model, with the hope that
it will continue to improve as it evolves. More importantly, it examines the farreaching lessons that the world can learn from Taiwan’s experience. Compared
with the practice of UN human rights treaty bodies, Taiwan’s innovation provides
an alternative review model that gives pride of place to local actors. In this
model, local actors exercise ownership over the processes as well as the review
outcomes. Acknowledging local actors as co-owners of international human
rights projects means encouraging them to accept, adapt, contribute to and
follow through with the ideas and practices promoted by the international human
rights system. The Taiwan model is a blueprint for better inspiring a sense of
responsibility and conﬁdence at the local level.
II. Creating a Treaty Review Model to be “Better than the UN system”
This Part introduces the creation of the Taiwan review model by detailing how it
was developed from the ground. Along the way it also discusses the remarkable
characteristics that make the model viable and effective.
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A. Starting from Scratch: Characteristics of the Taiwan Model
The model of Taiwan’s human rights treaty review was ﬁrst created to monitor
the government’s implementation of the ICCPR and ICESCR following their
ratification in 2009.1 That experience has since been replicated in reviews for
the other human rights treaties as well, including the treaties on women’s rights
(CEDAW), children’s rights (CRC) and the rights of persons with disabilities
(CRPD). The model has two crucial components. First, to a large extent it
follows the practice of UN human rights treaty monitoring to ensure impartial
international scrutiny and government accountability. Second, it incorporates
homegrown innovations to enhance local internalisation of human rights values.
Building this monitoring system from scratch was challenging. While
the legislation that implements the two covenants (“implementation law”)
requires that the Taiwan government “set up a human rights reporting system in
accordance with the two covenants,”2 it was unclear what it meant for a country
that had no access to the United Nations to set up such a system in accordance
with UN human rights treaties.
In the period 2011-2013, the Human Rights Consultative Committee under
the Presidential Office of Taiwan (consisting of committee members from both
government and civil society), the body tasked with this project, worked closely with
relevant government agencies and local non-governmental organisations (NGOs)
to design review processes. The NGO advocates, for example, greatly facilitated
the design of the review by advocating for their ideal review proposal and lobbying
members in the Human Rights Consultative Committee. After lengthy discussion and
careful research, the government and civil society actors reached a consensus on the
design, which incorporated the following characteristics to maximise review impact.
First, it is the government ofﬁcials3 that should assume the task of writing
the state reports (equivalent to the reports of state parties in the UN treaty
1

Prior to this, Taiwan had few experiences with self-designed human rights reporting, such as the
ﬁrst treaty review of the Convention on the Elimination of all Forms of Discrimination Against
Women (CEDAW), but they did not comport with UN human rights treaty practices and lacked
the institutional strength demonstrated by the new model. See generally Yu-Jie Chen, ‘Localizing
Human Rights Treaty Monitoring: Case Study of Taiwan as a Non-UN Member’ (2018) 35
Wisconsin International Law Journal 277.

2

The Law to Implement the International Covenant on Civil and Political Rights (ICCPR) and
the International Covenant on Economic, Social and Cultural Rights (ICESCR) (enacted by the
Legislative Yuan, 31 March 2009, promulgated by the President, 22 April 2009, effective 10
December 2009).

3

It is noteworthy that the Taiwan government is not a monolith. There are different government
departments that (and individual officials who) hold different views about Taiwan’s human rights
review. This essay will not be able to detail these differences, but it sufﬁces to say that some departments
and officials are more resistant to new human rights scrutiny than others. For the convenience of
reference though, this chapter uses the term of "government ofﬁcials" as a general reference.
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review), rather than the Human Rights Consultative Committee under the
Presidential Office or scholars to whom the government usually outsources
report-writing. By requiring government ofﬁcials themselves to write the reports,
this process seeks to engage them in thinking about the human rights impact of
their work. This requirement also proves to be crucial in expanding bureaucratic
participation in the review process.
Second, the review process should reﬂect the voices of local civil society.
There are institutional arrangements to ensure this: In the case of review of the
two covenants, a group of independent local advisors, scholars and lawyers is
formed to advise and supervise the review process. These advisors outside of
the government play an important role in incorporating NGO opinions, assisting
the government secretariat and guaranteeing the secretariat’s neutrality at
every step, including inviting independent international experts, setting up the
schedule of the review sessions and coordinating between the government and
the NGO community.
Third, the Taiwan government should invite independent international
human rights experts to review its performance under the relevant treaties. It
should also protect the independence of the experts so that they can conduct
meaningful assessment and voice criticisms.
Fourth, Taiwan’s review should largely follow the UN human rights
treaty monitoring practice, including the essential rules of procedure and
working methods of the relevant treaty bodies, such as welcoming civil society
participation and offering international experts complete independence to
conduct the review. On the other hand, some alterations to improve the UN
practice are encouraged. Indeed, when designing the review, local NGOs,
consistently lobbied for a review that would be “better than the UN system.”4
Therefore the model seeks not only to comply with UN human rights treaty
practice but also to embrace local innovations that would improve the review.
B. Setting A Precedent: First Review for the Two Human Rights Covenants (2013)
As discussed below, the very first review for the ICCPR and ICESCR was a
challenging process that involved an incredible amount of energy of both the
government and civil society, but it turned out to be a successful test run of this
novel model, developing concrete steps that would be followed in later reviews.
It also demonstrated how government agencies and local civil society groups
could be mobilised through a local monitoring exercise. The following section
looks at this process from the ground up and examines its impact.
4

Covenants Watch, ‘Proposal by Covenants Watch for the Presidential Office Human Rights
Consultative Committee Members’ ( 兩公約施行監督聯盟拜會總統府人權諮詢委員會訴求建
議書 ) (on ﬁle with author, 2012).
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a. State Reports: Mobilising Government Agencies
The decision to write state human rights reports in accordance with UN rules
initiated an exceptional process that demanded tremendous energy and time
from the bureaucracy. Government agencies were assigned different issues
according to their scope of work, and more complicated issues that involved
multiple departments required frequent coordination.
The Ministry of Justice, tasked to serve as secretariat for the ICCPR and
ICESCR review, held a series of workshops to guide ofﬁcials on how to write
state reports based on UN guidelines and procedures. It also prepared Chineselanguage educational materials based on the Ministry’s research and the UN
ofﬁcial website about how treaty reviews are conducted and handed out many
UN documents as the meetings went on, including the “General Comments”
issued by the two treaty bodies that interpret the provisions of the two covenants
as well as sample reports of other states and many soft law instruments of the
United Nations.
Following the UN guidelines on treaty reporting, the government produced
three required reports.5 To ensure the quality of the reports drafted by the
government officials, the Presidential Office Human Rights Consultative
Committee held four rounds of sessions (an incredible total of eighty-two
meetings), to review the content and suggest edits. More than one hundred
ofﬁcials took part at various points, and, during critical junctures, meetings were
held on a daily basis. Importantly, these meetings were open to local scholars
and NGO activists who wanted to participate and comment on the drafts. Each
meeting saw heaps of UN human rights materials stacked on the desk. The ﬂood
of information was not easy to absorb for participants, including many ofﬁcials,
NGO activists and scholars who had no previous expertise or training in this
ﬁeld, but they were asked to quickly familiarise themselves with this body of
new knowledge, especially the ICESCR, which was thought by many to be more
difficult to grasp than the ICCPR. These meetings were time-consuming and
intense for both ofﬁcials and NGO activists alike.
The first draft of the state reports was extremely unsatisfactory to many
human rights advocates,6 as they were thought to be lacking in meaningful
5

They included: (1) a “Core Document Forming Part of the Reports,” (2) a “Report for the
Implementation of the ICCPR (Initial Report Submitted under Article 40 of the Covenant),” and (3)
a “Report for the Implementation of the ICESCR (Initial Report Submitted under Articles 16 and 17
of the Covenant).” The Core Document laid out the proﬁle of the country, the general framework for
the protection and promotion of human rights and information on non-discrimination, equality and
effective relief measures. The treaty-speciﬁc reports discussed, article by article, the government’s
practice with regard to Articles 1-27 of the ICCPR and Articles 1-15 of the ICESCR.

6

Covenants Watch, ‘Press Conference on the Government’s Initial Human Rights Reports’ ( 兩
公約施行監督聯盟回應初次國家人權報告記者會 ) (20 April 2012) <http://covenants-watch.
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information and limited in analysis. They also appeared to be more defensive
than reflective. At this early stage, officials were still trying to figure out
what human rights reporting was all about. A Ministry of Justice official
who oversaw this task observed that the writing process was like “blind men
feeling an elephant.”7 Many ofﬁcials seemed inexperienced, overwhelmed and
anxious about writing about human rights problems in their work. While some
government agencies cooperated quickly and appeared open-minded, others
resisted the increased workload, defended the status quo, and, occasionally,
showed outright hostility towards NGO advocates who were quite uninhibited in
expressing their views and criticisms.8
Perhaps the most difﬁcult part for government ofﬁcials was to stop seeing
human rights treaty reporting as an obstacle to overcome. Human rights
scholars and advocates commonly drew an analogy between a physical checkup and the treaty review to try to convince government officials that a good
examination, however unpleasant it may be, was meant to safeguard wellness
by spotting problems.9
The government wrote and rewrote three drafts before holding four public
hearings to collect civil society opinions, many of which were incorporated into
the ﬁnal draft. The state reports were ﬁnally completed a year later. They were
released at a press conference hosted by the President and Vice President in
April 2012 to signify the importance of the review. Their English translations
were sent to the international review experts several months later in preparation
of the in-person dialogue that would follow.
The reports, however, were severely criticised by the NGOs. Many civil
society actors slammed ofﬁcials for overlooking policy failings in the reports,
being complacent and failing to understand the meaning of reporting.10
Some participants in the process, however, noted there was already
progress. They contended that the finalised reports were significantly better
than the ﬁrst draft, and the capacity of government ofﬁcials writing the reports
blogspot.com/2012/04/blog-post_20.html> accessed 6 February 2020.
7

Interview with Kun-yeh Peng, Prosecutor, Chief of the Department of the Legal System, Ministry
of Justice (Taipei, Taiwan, 8 August 2012).

8

The representatives of the Ministry of Environmental Protection, for example, were upset about
having to attend meetings that also invited activist lawyers who were suing and criticising their
Ministry. Song-Lih Huang, ‘Observation of the Drafting and Review of Taiwan's Initial Human
Rights Reports from the Perspective of Civil Society’ ( 從公民社會的角度觀察初次國家人權報
告的撰寫和審查 ) (2013) 2 Taiwan Human Rights Journal 123, 124.

9

Interview #18 with member of the Presidential Office Human Rights Consultative Committee
(Taipei, Taiwan, 8 August 2012); Interview #33 with an international law scholar (Taipei, Taiwan,
4 January 2013).

10

For example, Covenants Watch (n 6).
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seemed to have improved over time.11 In this view, the writing process was an
important part of “education and training,”12 and a change of thinking, after all,
requires a long timeline. A non-governmental observer aptly remarked that these
meetings were “a process of internalisation,” producing dynamics that were
probably unexpected when the government ratiﬁed the two covenants.13
b. Shadow Reports: Mobilising Civil Society
After the state reports, NGOs sent in their shadow reports one after another.14
Some had never heard of shadow reports until this exercise, and they had to learn
fast. A number of Taiwan NGOs had earlier formed an alliance — Covenants
Watch — to monitor government implementation of the two covenants, and
this alliance, initially led by a few leading NGOs, began to coordinate member
groups to divide up issue areas for the shadow reports. In writing shadow
reports, local NGOs turned to UN guidelines and examples of shadow reports
from international NGOs. Covenants Watch and other groups also organised
workshops to have local and foreign experts train local NGO workers.
While Covenants Watch was devoted to the process, the broader NGO
community did not seem particularly enthusiastic at the beginning. This
phenomenon may have reflected not only the limited resources of NGOs but
also the government’s failure to widely publicise the treaty review in advance.15
In addition, many groups, with their limited resources and staff, were initially
unfamiliar with international human rights reporting. Similar to government
officials, some advocates also found it hard to think about their problems in
terms of human rights treaty protections.
11

Interview with Ming-li Kuo, Prosecutor, Department of the Legal System, Ministry of Justice
(Taipei, Taiwan, 12 January 2012); Interview #18 (n 9); Interview #14 with a lawyer, participant in
Covenants Watch (Taipei, Taiwan, 6 August 2012).

12

Interview with Peng (n 7); Interview #33 (n 9).

13

Interview #10 with a member of the Presidential Ofﬁce Human Rights Consultative Committee
(Taipei, Taiwan, 13 January 2012).

14

The secretariat received a total of 15 NGO reports by January 2013. The NGOs that submitted
shadow reports included the League of Welfare Organisation for the Disabled, Eden Social
Welfare Foundation, Covenants Watch, Wild at Heart Legal Defence Association, Taiwan Alliance
to Promote Civil Partnership Rights, Shaoxing Self-Help Association against Demolition, National
Taiwan University Student Alliance for Shaoxing Community, Organisation of Urban Re-s
(OURs), Taiwan Fund for Children and Families, Taiwan International Medical Alliance, Chinese
Association for Human Rights, Association of World Citizens Taiwan Branch, Research Center for
Taxation and Public Finance Law of National Taiwan University Law School, Taiwan Association
for the Study of Finance Criminal Law, Research Center for the Department of Financial and
Economic Law of National Chung Cheng University. See Ministry of Justice, ‘The List of Shadow
Reports ( 秘書處已收到的影子報告清單 ), NGO-Related Reports ( 非政府組織相關報告 )’ (8
February 2013) <http://www.humanrights.moj.gov.tw/dl-17379-502f4b36e2924b0cb0b0d31891d2
4f5f.html> accessed 6 February 2020.

15

Huang (n 8) 126–127.
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As a result, many NGOs began writing shadow reports late in the process.
Only as the date of the review approached did more realise the possibility of
using the review to help their causes gain traction. In the end, many NGOs
submitted reports, including both generic human rights organisations and issuespeciﬁc groups working on questions as diverse as disability, the environment,
gay rights, forced demolition, children, migrant workers and tax prosecutions.
Despite feeling overworked and facing a steep learning curve, activists
generally found the writing process helpful.16 When the reporting was eventually
underway, NGOs were delighted to discover that it served as a potent platform to
raise concrete demands. As part of the process, advocates were able to take part
in meetings to comment on the national reports prepared by the bureaucracy.
This served as an intersection where NGOs and the government met face to face
to discuss issues of common concern. The process of critiquing state reports
and writing shadow reports also served to catalyse a network for NGOs to work
together and reach out to people outside of their usual circles, including local
scholars with whom they had no previous cooperation.
c. Localised Dialogues with International Experts
With the drafting of state reports and shadow reports underway, the government
worked in collaboration with civil society actors to select experts for the ICCPR
and ICESCR panels (“international experts”). The selection of the experts took
into consideration factors of expertise, gender representation and geographic
distribution. The selected panel members were all renowned experts on human
rights17 and many had extensive experience with the UN human rights treaty
system. Of the ten members, female experts took up four seats, and ﬁve experts
were from the Asia region.
The international experts, upon receiving state reports and shadow reports,
prepared the “List of Issues,” which is commonly used in UN treaty reviews that
seeks further information from the government under examination and provides
a framework for the treaty body’s dialogue with the state party’s delegation. The
Taiwan government, also following UN practice, submitted written replies to the
“List of Issues” prior to the review session.
Just as all this preparation was underway, however, a death penalty
controversy almost curtailed the review. A month before the treaty review
dialogue, the Taiwan government executed six death row inmates — effectively
16

Interview #6 with a lawyer, participant in Covenants Watch (Taipei, Taiwan, 11 January 2012).

17

The panel to review the ICCPR included Nisuke Ando (Japan), Jerome Cohen (US), Mary Shanthi
Dairiam (Malaysia), Asma Jahangir (Pakistan) and Manfred Nowak (Austria). The panel to review
the ICESCR included Philip Alston (Australia), Virginia Bonoan-Dandan (Philippines), Theodoor
Cornelis van Boven (The Netherlands), Eibe Riedel (Germany) and Heisoo Shin (South Korea).
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denying the international experts an opportunity to discuss the capital
punishment issue with the government before it acted. The executions turned
into an emotional episode fuelled by nationalist sentiment against what popular
media depicted as “foreign interference” with Taiwan’s domestic affairs in the
upcoming treaty review.18 Despite this unfortunate incident, all ten international
experts came to Taiwan as invited, with the hope to engage the Taiwan
government on the death penalty as well as other issues.19
The review dialogues were held from 25-27 February 2013. On the morning
of the first day, the international experts held a closed-door meeting among
themselves, followed by a public meeting with a small number of lawmakers and
NGO representatives, added at the request of the attending lawmakers supportive
of the review. In the afternoon, the ICCPR and ICESCR panels kicked off their
meetings with the government by holding a joint review of the Core Document,
which touched upon issues common to the two covenants.20 The ﬁrst day ended
with a meeting with the NGOs. On the second and third days, the two panels had
their own review sessions separately and simultaneously, starting with a onehour meeting with the NGOs each morning before conducting dialogues with
government representatives.
The dialogues followed the practice of UN treaty bodies as much as
possible. Government representatives presented their oral reports, followed by
comments from the experts seeking further information, raising their concerns
and sometimes pressing the government to promise policy changes.
The review took place in the capital, Taipei, which was conducive to both
government participation and local mobilisation. There were more officials
and NGO representatives in attendance than the conference room could
accommodate, and, as a result, the meetings were also webcast and televised
live in larger rooms in the same venue to seat hundreds of representatives.
Simultaneous English and Chinese interpretation as well as sign language
were offered.

18

For accounts of the media’s depictions, see Wen-wei Chen, ‘Why Does Taiwan Need an
International Human Rights Review?’ ( 為 什 麼 台 灣 需 要 國 際 人 權 審 查？ ) (Taiwan Human
Rights Journal Blog, 28 December 2012) <http://www.taiwanhrj.org/news/95> accessed 18
December 2021 (summarizing the views that opposed the international review); Yang-huan
Li, ‘Inter，不是敵人 ), (Taiwan Human Rights Journal Blog, 28 December 2012) <http://www.
taiwanhrj.org/news/94> accessed 18 December 2021.

19

Manfred Nowak, ‘Personal Reﬂections on the Taiwan Human Rights Review Process’ in Jerome
A. Cohen, William P. Alford and Chang-fa Lo (eds), Taiwan and International Human Rights: A
Story of Transformation (Springer 2019) 321–327.

20

These included issues of a national human rights institution, government plans to ratify other
human rights treaties, review of inconsistent laws and regulations, and corporate responsibility
relating to human rights and transitional justice.
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More than eighty official representatives from various government
ministries, commissions or departments attended the meetings. Important
beneﬁts were generated from such a large ofﬁcial presence: As there was often
more than one representative from each relevant department in attendance, the
international experts were able to get immediate answers from the government
delegation in response to their questions.21 This exercise also had the beneﬁt of
raising the sensitivity of government ofﬁcials to human rights issues.
The international experts recognised the efforts of the Taiwan government
to self-organise the review and engage in the review dialogue seriously.
However, the dialogue sometimes turned frustrating. Officials tended to cite
laws on the books and appeared much less experienced in offering analytical and
evaluative data to explain the impact of government policies over a period of
time or the lack thereof, as often requested by the experts. Many of the ofﬁcial
responses also seemed oblivious to the experts’ inquiries, reﬂecting a traditional
technocrat-centred perspective that was inclined to defend existing practice.
According to a review expert, there was a level of resistance and self-denial by
the Taiwan government, as is the case of many countries.22
Holding the review in Taiwan was also beneﬁcial for local NGOs, which,
with limited funding, would probably have lacked the resources to attend
meetings held outside Taiwan. NGOs were given more time than they usually
would have had in a UN treaty review. They had a total of four hours of formal
meetings with the international experts during the three-day session and some
additional opportunities for informal lobbying at lunch and other breaks. In the
end, dozens of civic groups took part in the formal meetings and each group
that desired to speak was given two to ﬁve minutes in each meeting to make a
presentation to the review experts.
Although it was the first time that the local NGOs had conducted an
exercise like this, their vibrancy was on full display. 23 Some activists held
pictures and protest signs behind their colleagues who were making the
presentation. While some NGO representatives had to rely on the interpreters to
speak with the international experts, many addressed the panel in ﬂuent English.

21

Eibe Riedel, ‘Observations on the Review for the State Reports of Two International Human
Rights Covenants in Taiwan: Written Interviews for International Experts’ (2017) 4 Taiwan
Human Rights Journal 111, 130–131.

22

Expert remarks at the press conference to release the Concluding Observations and
Recommendations (Taipei, Taiwan, 1 March 2013).

23

In the ICCPR meetings for NGOs, a wide range of issues were raised, such as truth and reconciliation,
discrimination against LGBT people, the death penalty, judicial competence, fair trials, detention
of foreigners and mainland Chinese people, overcrowded prisons, restrictions on demonstrations,
discrimination against migrants, tax prosecutions, indigenous lands, media monopoly, forced
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Outside the venue, housing rights activists and victims of forced demolition
from various development projects staged a play about government evictions to
attract the local press.
Rarely had there been an event in Taiwan that attracted and united a wide
range of NGOs like the review, which coordinated what would otherwise have
been the unorganised efforts of domestic groups, and helped them to sharpen
their focus in demanding a response from the government. The review also led to
an expansion of NGO collaboration across different areas, facilitating networkbuilding among different groups that otherwise would not have worked together.
Activists commented that the process was a great contribution to the Taiwan
NGO community’s solidarity and capacity building.24 Throughout the process,
NGOs were urged to document the government’s human rights violations more
precisely, relate international human rights law to domestic laws and policies,
and make concrete, constructive suggestions.
During the review, the international experts adhered to the UN treaty body
practice, with a view to ensure the legitimacy and credibility of the process.
They noted that they had “followed established international monitoring
procedures in all relevant respects and applied the accepted international legal
interpretations of the relevant rights.”25 They used the language of international
human rights to structure and phrase their comments and questions. Throughout
the review session, the experts underlined the importance of having “constructive
dialogues” with government representatives. They expressed appreciation for the
participation of NGOs, which were urged to not only report problems but also
make detailed recommendations.
After the three-day dialogue session, the international experts deliberated
for a day and released the “Concluding Observations and Recommendations”
demolitions, lack of citizen participation in government decision-making processes, congress
reforms and labour conditions for student apprentices. In the ICESCR meetings for NGOs, the issues
raised covered cases of forced eviction and demolition, social exclusion of persons with disabilities,
especially female populations, lack of protections for foreign workers, including illegal migrant
workers, the minimum wage, the rights of teachers to form unions and strike, homeless populations,
abuse of children, discrimination against foreign spouses, development projects in violation of
environmental protection, access to medical care of remote villages and aboriginal communities,
discrimination against LGBT persons, health care of HIV-positive patients, the operation of religious
groups, illegal development of aboriginal lands and the marginalisation of aboriginal communities.
24

Covenants Watch, ‘Press Release, International Review of the Two Conventions Ended? The
Government Fulﬁlled Its Obligations!’ ( 兩公約國際審查結束？政府履行義務的開始！ ) (2 March
2013) <http://covenants-watch.blogspot.com/2013/03/blog-post.html> accessed 6 February 2020.

25

International Group of Independent Experts, Review of the Initial Reports of the Government of
Taiwan on the Implementation of the International Human Rights Covenants: Concluding Observations
and Recommendations Adopted by the International Group of Independent Experts (Taipei, 1 March
2013) para 3 <https://www.moj.gov.tw/dl-16948-b02cdbe343ef4f6daef3edf54f1b0f8f.html>
accessed 6 February 2020.
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(“Concluding Observations”)26 in a press conference. This document, similar to
the Concluding Observations of treaty bodies in method and language, covered
a wide range of issues, including the establishment of a national human rights
commission; the adoption of core human rights treaties; a compatibility review
of all domestic laws, regulations, directives and administrative measures;
judicial implementation of the covenants; human rights education and training;
transparency and participation in decision-making; corporate responsibility;
transitional justice; equality and non-discrimination based on gender; the rights
of indigenous peoples and speciﬁc protections under the ICESCR and ICCPR.
The experts pulled no punches, raising some very controversial issues in the
report, such as retention of the death penalty and the treatment that the former
president Chen Shui-bian had received in prison after he had been convicted of
corruption.27 Other issues that were otherwise often underemphasised in Taiwan
were also highlighted, such as unjust economic and social conditions and the
treatment of marginalised groups, including populations of indigenous peoples,
prisoners, migrant workers and new immigrants. The experts pointed out that due
to time constraints, their Concluding Observations could not address the large
number of issues presented in the review. They rightly noted that the value of the
process should go beyond what was contained in the Concluding Observations.
The most important contribution of the review, they said, would be for the process
that had been initiated in this event to continue to seek solutions.
d. Follow-Up Meetings for Implementation
Immediately after the review, NGOs called for monitoring mechanisms to be
established to oversee the implementation of the Concluding Observations.
The government accordingly held a series of follow-up meetings to go over the
Concluding Observations, point by point, with relevant government agencies
to decide who should be responsible for what and by when. It also held public
hearings to hear out civic groups.
In the follow-up meetings, government officials were asked to respond
to the Concluding Observations with promises of change and proposals for
concrete measures. The government prepared a chart based on the eighty-one
paragraphs of the Concluding Observations in order to track the progress of
each item every three months. The scope of issues involved and the scale of
26
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Chen Shui-bian was a politician in the opposition camp, leading his party to win the Presidential
Office in 2000. It marked the first time the island experienced a change of ruling party, a
milestone in Taiwan’s democratic history. Chen, however, was convicted of corruption after
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coordination required among government agencies seemed even larger than that
seen in the treaty review.
Importantly, these follow-up meetings also included NGO representatives,
who were able to obtain information on the government’s human rights policy
planning or the lack thereof through this platform and to continue to exert
pressure on officials. Through this process, NGOs insisted on their right to
participate in the government decision-making. They stressed the importance
for the government to have the civil society as a “partner” in drafting national
human rights policies, rather than to simply “consult” civil society, assigning
it a role as a mere passive responder.28 Realising that the review hearings by
international experts could only last for a few days at most, NGOs highlighted
the importance of a sustainable post-review process. They cited the experts’
recommendation that the government should continue the process demonstrated
in the review with the civil society, and urged the government to continually
have constructive dialogues with NGOs.
C. Making Strides: Other Human Rights Treaty Reviews
The model established by the first review for the ICCPR and ICESCR has
been applied to the human rights treaty reviews that have since taken place,
including the second review of the two covenants (2017), the second and third
reviews of the CEDAW (2014, 2018), the ﬁrst review of the CRC (2017), and
the first review of the CRPD (2017). These reviews have basically adhered
to the following procedures: (1) the government prepares the state human
rights report(s); (2) NGOs submit shadow reports; (3) relevant documents
are exchanged between the international experts and local actors prior to
the review dialogue, including reports, the experts’ “List of Issues” and the
government response; (4) international experts come to Taipei, have dialogues
with governmental as well as non-governmental actors before issuing their
recommendations; and (5) the government holds follow-up meetings to
implement the experts’ recommendations.
The model has also been adjusted and improved along the way. The
second treaty review for the two covenants, for example, made a number of
improvements, including increasing the meeting time between NGOs and
international experts to allow adequate time for NGOs to react to official
remarks; inviting more international NGOs to observe and take part; and writing
a separate report in response to the ﬁrst Concluding Observations to document
speciﬁc progress or lack thereof since the ﬁrst review.
28
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Also, in the second ICCPR and ICESCR review, NGOs, which by then
were equipped with experience from the previous review, were highly mobilised
early on. The Covenants Watch alliance impressively attracted more than eighty
civic groups to work on shadow reports and submit a joint report in a timely
fashion. The report criticised the lack of significant progress after the first
review, emphasising that the Taiwan government had only implemented a small
number of the recommendations from the ﬁrst Concluding Observations.
Another improvement was the greater participation of international NGOs.
This time, the government was attentive to encouraging international NGOs
to take part in the review. Among them, Green Peace sent a shadow report.
Other international NGOs that did not submit reports also sent their members
to observe the review dialogue, including Open Society Foundations, Human
Rights Now, Amnesty International, Asia Pacific Refugee Rights Network,
Japan Association for Refugees and Southeast Asia Sexual Orientation, Gender
Identity and Expression Caucus.
Taiwan has also sought to better sustain this self-established model. The
implementation laws for the CEDAW, CRC and CRPD, for example, have all
included reporting requirements. Some added additional elements to further
institutionalise the treaty review, including specifying the reporting cycle (four
years for the CEDAW and CRPD; ﬁve years for the CRC), requiring the national
reports to be reviewed by “experts, scholars and NGO representatives;” and
demanding the government examine and design policies in accordance with the
experts’ recommendations. Moreover, the implementation law for the CRPD
requires the government to have a regular follow-up process in order to monitor
the progress of implementation.
Lastly, in 2020, Taiwan’s Control Yuan (Taiwan’s ombudsman organization)
established the National Human Rights Commission. Accordingly, the
Presidential Ofﬁce Human Rights Consultative Committee ceased operations.
As of writing, the Control Yuan National Human Rights Commission,
deﬁning itself as independent of the government, has issued two independent
evaluations of the government’s human rights records for the second review
of the CRPD and the third review of the two covenants.29 It remains to be seen
how actively the Commission will take part in in-person dialogues with the
international experts.

29

For these reports and an account of the National Human Rights Commission’s activities, see the
Commission’s website, National Human Rights Commission <https://nhrc.cy.gov.tw/en-US>
accessed 18 December 2021.
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III. Sharing Taiwan’s Experience: How to Strengthen Human Rights Treaty
Monitoring
This Part analyses the shortcomings of the Taiwan model, which the author
hopes will continue to improve. It then examines what the world — especially
the UN human rights system — can learn about an alternative model
demonstrated in Taiwan’s experience.
A. How Taiwan can Continue to Improve
Taiwan’s innovation is impressive but not without its weaknesses. Being excluded
from the United Nations and its institutions, Taiwan’s review relies on local
initiatives that have yet to be fully institutionalised. Several challenges lie ahead.
First, since the Office of the UN High Commissioner for Human Rights
cannot administer the treaty monitoring process for Taiwan, there is the question
of who should carry out the task of managing these treaty reviews and logistics.
The tasks ultimately fall to various government agencies in different reviews.30
It is, however, not ideal to have a government branch serve as the secretariat in
charge of administering the review process while it is itself under scrutiny in
the review. In an attempt to create an impartial secretariat, Taiwanese NGOs,
at a very early stage, proposed that the secretariat should be served by an
independent group, preferably a foundation that was sponsored with government
funding, but acted independently of the government. This proposal was turned
down. While various secretariats, with the advice and supervision of domestic
civil society, have been able to stay neutral in past reviews, the potential for
political interference remains an issue.31
Second, there is no permanent treaty monitoring body in Taiwan’s case.
While the international experts invited to review Taiwan’s performance have been
very supportive of this exercise, their attendance at Taiwan’s review is of course
not mandated by any UN human rights treaty. This means that for every review,
the Taiwan government must re-invite previous international experts to serve on
the review committee and invite new members to ﬁll vacant spots. Taiwan has
been fortunate to have positive responses from the many experts who conducted
the reviews, but the process to re-compose the review committee continues to be
clouded by uncertainty of who will accept the invitation and who will not.
30
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Third, there is no clear legal basis for international experts to carry out their
task, and it is also unclear how the government should treat their Concluding
Observations. The Presidential Ofﬁce Human Rights Committee, for example,
when designing the initial ICCPR and ICESCR review, made a resolution
early on that the government should “consult with and respect opinions of
international experts on national human rights reports,” but added, “however,
this is not our international obligation, and our nation is not responsible to
international human rights experts.”32 The Committee later appeared to be more
receptive to the experts’ Concluding Observations and urged the government
to fully implement them, but the mandate of the international experts remains
undeﬁned in Taiwan’s legal framework.
Fourth, as there is no permanent treaty body in Taiwan’s review, there are
no follow-up procedures conducted by the international experts in the interim
before the next review cycle takes place. Several UN treaty bodies have now
established written follow-up procedures that request state parties to report
back to the respective treaty body within one year (two years in the case of the
CEDAW) on measures taken to implement “follow-up recommendations” that
are considered urgent and serious. In such a case, a “Follow-up Rapporteur”
is assigned to examine whether the response of the state party is satisfactory.
In Taiwan, such a mechanism is impossible unless Taiwan organises, by law,
a review committee that continues to function and carries out the mandated
follow-up tasks in between the reviews.
Fifth, the UN treaty bodies are encouraged to systematically cooperate
and exchange information with other UN human rights mechanisms, including
other treaty bodies, the Special Procedures of the Human Rights Council and
the Universal Periodic Review, in order to strengthen the impact of their work.
However, the international experts in Taiwan’s model have no institutional
channels to interact with other UN human rights bodies in their capacity,
and other UN bodies cannot, for example, cite in their work the Concluding
Observations issued by the international experts in Taiwan’s review. At most,
Taiwan’s review committee can cite the views and interpretations of other UN
human rights mechanisms in its Concluding Observations.
Finally, Taiwan should do more to encourage international NGOs to
participate actively in the process, complementing and augmenting local
NGOs voices. International NGOs can, for example, issue shadow reports as
local civic groups do, contributing their own unique perspectives, and establish
continuous interaction with local advocates to enhance mutual understanding.
Close collaboration between international and local NGOs would truly live up
32
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to the spirit of co-ownership of the human rights project that the next section
will turn to.
All these weaknesses do not originate through Taiwan’s own choice. They
are a constant reminder that Taiwan’s exclusion from the UN human rights
system has practical consequences for how Taiwan sustains domestic human
rights institutions. Unfortunately, Taiwan remains shut out of an institution that
is supposed to be committed to protecting the rights of “all members of the
human family.”33
B. What the World Can Learn from Taiwan’s Experience
Taiwan, has turned its unfortunate exclusion into an opportunity to innovate an
unprecedented model for the implementation of human rights treaty protection.
This story offers an encouraging perspective for considering future reforms of
human rights treaty monitoring.
Just as in other countries, Taiwan’s human rights record requires continual
improvement, a point underscored by each successive review. This chapter
focuses on the procedural lessons that can be drawn from Taiwan’s review
experience. The principal lesson here is that human rights monitoring can and
must be strengthened by the extensive and meaningful engagement of local
stakeholders, who should be assisted and empowered by global resources and
necessary interventions.
The stubborn fact, however, is that the current UN human rights treaty
system is a largely centralist model that tends to favour the participation of
global actors and well-resourced state parties and NGOs. It is not a localised
model that lowers the barriers for entry for local stakeholders. Generally
speaking, the current supra-national regimes of human rights have often been
criticised for alienating local communities.
These problems, for example, have been articulated in the study of
international criminal tribunals. José Alvarez, for instance, critiques the tendency
of international lawyers to prefer international fora for pursuing criminal
accountability for mass atrocities at the peril of discouraging local forms of
criminal accountability. This is demonstrated in the case of the International
Criminal Tribunal for Rwanda (ICTR), which, among various controversial
features, lacked local representation on the bench and was located far from
Rwanda. He argues that international processes should instead seek to encourage
and complement good-faith local processes for justice.34
33
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Michelle Sieff and Leslie Vinjamuri observe that “centralized” trials,
such as those of the International Criminal Tribunal for the former Yugoslavia
(ICTY) and the ICTR, alienated local actors in their establishment and daily
management, thereby contributing to the sense that they were institutions “by
the West.”35 The feeling of alienation was further exacerbated by the geographic
isolation of these tribunals from the locality concerned. Sieff and Vinjamuri
advocate a “decentralized” model of administering international criminal justice,
demonstrated by the Special Court for Sierra Leone. They note that the Special
Court’s setup and management involved the Sierra Leone government and
ofﬁcials, and its in-country location was chosen to enhance local participation.
This model, Sieff and Vinjamuri argue, has the greatest potential to contribute to
local democratic development and peace building.36 It highlights the importance
of designing institutions and procedures to enhance local engagement.
Similarly, Paul Gready uses the term “distanced justice” to describe
international criminal tribunals that are generally insulated from the local
community, which has a crucial interest in the process of transitional justice
promoted by these tribunals.37 He proposes the framework of “embedded justice,”
which ideally would involve more local participation and help local societal,
political and legal development. Embedded justice, he argues, “is at least in part
locally deﬁned, claimed and owned, and as a result resonates locally.”38
The problematic phenomenon described in these studies goes beyond
international criminal tribunals, and is, unfortunately, not uncommon in other
international human rights projects. UN human rights treaty constructed based
on a centralist model — is confronted with a similar challenge of being remote
to the local communities, both physically and psychologically. The monitoring
process begins with a lengthy exchange of documents between the respective
treaty body and the state party and NGOs. First, the process begins with a report
presented by the state party discussing the measures taken to implement the
respective treaty, followed by the treaty body experts’ “List of Issues,” which
raises questions and concerns to the state party. Then the state party submits
written replies in response to the “List of Issues.” In the meantime, treaty
body experts receive “shadow reports” and other information from NGOs that
verify, supplement or correct the information provided by the State. The crux
of this process is the dialogue held in Geneva or New York, where treaty body
experts have an opportunity to engage official delegates face-to-face to raise
35
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concerns and suggest improvements in the domestic human rights situation.
State parties dispatch their delegates to take part in the dialogue, which often
lasts a few days.39 It is costly to send a large delegation, especially for smaller,
less-developed states. It is, naturally, also expensive for NGOs to send their
representatives to take part in this dialogue, sometimes prohibitively so for
under-resourced, grassroots groups. For those NGOs that do attend the review
session, they can only speak with treaty body experts on the review session
sidelines. Each NGO gets mere minutes to present their case during the hourlong meeting with treaty body experts. At the end of the dialogue, the treaty
body issues the so-called “Concluding Observations and Recommendations,”
which raise human rights issues in the state under review, but such
recommendations rarely attract the level of attention they deserve beyond
Geneva and New York.40
The weakness of this monitoring exercise in lacking visibility and
accessibility at the national level has been identified by those working in
the treaty body system themselves. The High Commissioner for Human
Rights, Louise Arbour, for example, when proposing reforms to the treaty
body system in 2006, noted that there is a “lack of awareness or knowledge
among national constituencies about the monitoring procedures and their
recommendations,” making them “invisible at the national level.” 41 Many
treaty body experts and other specialists, in meetings that later stimulated
efforts to strengthen the treaty body system, also acknowledged that “the
general public remains largely unaware of the system, including findings
specific to their own countries”42 and that “public awareness of the treaty
body system outside specialist communities is very low.” 43 At a time
when human rights treaties are often criticized for failing to fulfill their
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promises,44it is imperative to consider ways to enhance treaty implementation
by reinforcing monitoring practice.
To address the challenges with regard to the visibility and accessibility
of the system, along with other problems, the United Nations has launched
a “strengthening process” for the treaty body system.45 Such a process can
certainly benefit from genuine and effective efforts that seek to honour local
ownership in the monitoring exercise and endow local actors with outside
support. Taiwan’s experience offers fresh thinking about this type of local-global
co-ownership and provides details on how to put it into practice.
Compared with the practice of UN human rights treaty bodies, Taiwan’s
innovation-an essentially localised experience-places decision-making
powers mostly in the hands of local actors, including the civil society as well
as the government, throughout the process of designing relevant institutions
and implementing them. In this model, local actors enjoy the discretion to
make improvements, such as increasing meeting times and enhancing the
role of civil society. Indeed, these local improvements should be celebrated,
rather than discouraged, so long as they contribute to the purpose of the treaty
review: namely, holding the government accountable for fulﬁlling their treaty
obligations. In other words, while the integrity of international human rights
institutions must be carefully preserved, local efforts should not be presumed
to be harmful. This model can inspire a sense of ownership, responsibility and
conﬁdence in the international human rights system at the local level.
Localisation also has the beneﬁt of greatly expanding local engagement. In
this locally-focused model, access to the monitoring processes is much easier
than if the meetings were to be conducted in remote places such as Geneva and
New York. In particular, the local venue enables small, under-resourced groups
to present their voices and to have increased opportunities to interact with
international experts, ofﬁcials and other NGOs.
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Some may suggest that, as specified in the 2012 report by the High
Commissioner for Human Rights on “Strengthening the United Nations Human
Rights Treaty Body System,” it would be sufﬁcient to reach out to local actors and
enhance local participation with the use of technology, such as increased use of video
conferencing and live broadcasting of events. This view, however, fails to recognise
the value of human interaction and of person-to-person exchanges, all of which
help to build a more lasting relationship among meeting participants. This intimate
feeling of participation and rapport is hard to convey by the digital transmission
of images and words. A sense of local ownership can hardly be reproduced on the
Internet. The Covid-19 pandemic may put this virtue of the Taiwan model to the
test. The third international review, for example, which was originally scheduled for
2021, has been repeatedly postponed. As of this writing, the international experts,
the government and civil society groups still hope that the review session will be
held in person, instead of online, given the value of in-person interaction.
On the other hand, localisation of international scrutiny can intensify and
even inflame local debates. The death penalty controversy prior to the first
review in Taiwan is one such example. Depictions of the international experts
as representing “foreign interference” were intended to incite a hostile reaction
to outside scrutiny of a highly controversial issue. While it is true that not
all debates stimulated in the local context are constructive, they nevertheless
initiate a process of exchanging different views, promoting public discussion,
introducing a possibility of persuasion and the internalisation of new norms.
Without this often difficult process, deep-level societal changes are unlikely.
Indeed, normative conflicts between the local and the global cultural spheres
should be treated as a window of opportunity for the two sides to engage with
each other, thereby starting a conversation that is needed to reconcile conﬂicts
and to ensure sustainable change.
Localisation does not mean isolation from global norms, institutions
and other resources. In fact, Taiwan’s model calls for honouring international
protection as well by recognising the need to draw upon resources and
interventions at the international level. Local actors must consistently call upon
global partners for assistance in preserving and enhancing the integrity and
legitimacy of their human rights enterprise. In the Taiwan experience, they do so
by resorting to procedures commonly used in the UN human rights treaty bodies
and also by inviting renowned, independent foreign experts who specialize in
international human rights law and the region’s human rights practices. Notably,
the Taiwan government is keen to improve its standing in the world. The beneﬁt
of connecting with the outside world is, therefore, a potent, favourable argument
to motivate the government to adopt global norms and ideals. This incentive
for international recognition and legitimacy is similarly attractive to many
governments around the world.
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Is it practical to believe that Taiwan’s model can be useful in thinking about
the practice of the UN human rights treaty body? It is difﬁcult to imagine that
the United Nations will implement a reform as radical as Taiwan’s experience,
which would dramatically transform the modus operandi of the current treaty
body system. Regardless, any reform begins with recognising and prioritising
signiﬁcant challenges.
Small steps can be taken ﬁrst: there have been precedents in which treaty
bodies take up reform measures on a trial basis. What can be done initially, for
example, is to employ a number of pilot projects in countries that are considered
as suitable, and as the practices mature there, they will form a body of
experience and knowledge on which a more expansive reform can then be based
and reﬁned. The pilot projects should live up to the spirit of local ownership and
international protection by extensively involving local stakeholders, government
and civil society in every stage from designing the project to addressing practical
challenges such as funding.
Efforts must also be made to avoid implementing a “reform” that would
result in undermining the purpose of the monitoring exercise, especially in
regimes that have a record of serious human rights violations. Some mechanisms
can be put in place to prevent potential abuse of local treaty monitoring. For
example, a two-tiered system can be designed to allow some countries that
meet certain criteria such as making considerable improvements in fulfilling
the previous Concluding Observations and/or extending a number of standing
invitations to UN Special Procedures to investigate the human rights situation
on the ground to adopt localised treaty reviews.46 Those that have advanced to
the ﬁrst tier must continue to show progress to take advantage of the localisation
review model.
Indeed, a locally-established monitoring project might be abused by badfaith actors, especially government actors that wish to shield themselves from
scrutiny. This is why equal emphasis should be placed on international protection
and the need for global interventions throughout the process. Such a concern,
of course, should not mean local stakeholders being deprived of ownership of a
project that is supposed to have an impact on their lives. It simply means that the
international community should make more of an effort to work together with
local actors in defending the integrity of international human rights protection.
In conclusion, as the United Nations seeks meaningful connections with
local actors in promoting human rights protection, Taiwan’s example is an
excellent experiment for considering how to achieve this. The treaty review
model developed from Taiwan’s homegrown efforts — or perhaps, what can
46
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be thought of as “human rights treaty monitoring 2.0” — honours the spirit of
both global and local ownership of human rights protection. Taiwan’s actors,
while constantly heeding global scrutiny, are empowered to make major
decisions throughout the monitoring process and are encouraged to make further
improvements that do not undermine the integrity of international norms and
institutions. Taiwan’s innovation showcases a productive relationship between
local and global actors that lives up to both the ideals of local ownership and
the global protection of human rights. It is a welcome shot in the arm for the
international human rights system and deserves attention beyond Taiwan.
Taiwan has turned a vice into a virtue, transforming the experience of
exclusion from the international human rights system into an innovative
initiative to create a localised review model, but will the world address the
injustice of excusing Taiwan’s 24 million population from “all members of the
human family”?
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Chronicle of Events
ICERD
1966
1967
1970

ICCPR

ICESCR

Signature

Signature

CEDAW

CAT

CRC

ICMW

CRPD

CPED

Signature
Accession**

1971

(Resolution 2758 of UN General Assembly)

2000

Intention to implement UN core human rights treaties announced in the inverstiture speech of the President

2001

Initiation of a working
group on implementation
of the Covenants,
Executive Yuan

2002

Ratiﬁcation
(deposit failed)

2007

2009

Ratiﬁcation (without
deposit); Promulgation
of Implementation
Act***

2010

Advisory Committee
for Human Rights
under the Presidential
Ofﬁce; Interministerial
human rights working
group under Executive
Yuan

First periodic
report; First
international
review

2011

Promulgation of
Implementation
Act

2012

Executive Yuan
Promotion of
Women's Rights
Committee
reformed into
Gender Equality
Committee;
Establishment
of Gender
Equality
Agency in the
Executive Yuan

2013

2014

First periodic report

First international
review; Advisory
Committee for Human
Rights under the
Second
Presidential Ofﬁce in
periodic report
charge of monitoring;
Executive Yuan Human
Rights Promotion Task
Force

Second
international
review

Promulgation of
Implementation
Act; Executive
Yuan
Committee
to Promote
the Welfare
and Rights of
Children and
Youth

Promulgation
of
Implementation
Act
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ICERD

ICCPR

ICESCR

CEDAW

CAT

CRC

ICMW

CPED

CRPD
Executive Yuan
Commitee for
the Promotion
of Rights of
Persons with
Disabilities

2015

2016

Second periodic report

2017

Second international
review

Third periodic
report
Third
international
review

2018

Accession;
Initial Report

Ratiﬁcation
(without
deposit) ; First
periodic report

First
international
review

First
international
review

Draft
implementation
act

2019
National Human
Rights Commission,
dissolution of Advisory
Drafting
Committee for Human
of an antiRights; Executive
2020
discrimination Yuan Human Rights
act
Promotion Task Force
in charge of monitoring;
Third periodic
report

Second draft
implementation
act under
examination
of Legislative
Yuan

Implementation Implementation
Second
under
under
periodic report
consideration consideration

Coordination
Platform for
Prevention
of Human
Trafﬁcking
under
Executive
Yuan
reformed into
2021
Coordination
Platform for
Prevention
of Human
Trafﬁcking
and
Elimination
of Racial
Discrimination

Second
international
review
(postponed)

Third international
review****

2022

Second
periodic report

* Instrument marked in bold: instrument domesticated with implementation act.
** Ratiﬁed and deposited with the Secretary-General, and declared null by the PRC in 1981 upon its accession.
*** In general, a treaty implementation act enters into force few months after its promulgation.
**** Due in 2021, postponed under the pandemic.
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